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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 
ILLINOIS POWER AGENCY 
 
Petition for Approval of the 220 ILCS 
5/16-111.5(d) Procurement Plan 

 : 
: 
: 
: 

 

Docket No. 11-0660 

 

 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
REPLY BRIEF ON EXCEPTIONS 

 
 
 The Staff of the Illinois Commerce Commission ("Staff"), by and through its counsel, 

and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. Adm. 

Code 200.830), respectfully submits its Reply Brief on Exceptions (“RBOE”) in the above-

captioned matter. 

 

I. BACKGROUND 

 On September 28, 2011, the Illinois Power Agency (“IPA”) filed its Final Power 

Procurement Plan (“Plan”) with the Illinois Commerce Commission (“Commission”), 

thereby initiating this docket.  On October 3, 2011, pursuant to Section 16-111.5(d)(3) of 

the Public Utilities Act (“PUA”) and a September 29, 2011 ruling by the administrative law 

judge (“ALJ”), Staff, the Retail Energy Supply Association (“RESA”), Constellation Energy 

Commodities Group Inc. (“CCG”) and Constellation NewEnergy, Inc. (“CNE”) (collectively 

“Constellation”), Wind on the Wires (“WOW”), Commonwealth Edison Company 

(“ComEd”), Ameren Illinois Company (“Ameren”), the Illinois Competitive Energy 

Association (“ICEA”), Exelon Generation Company (“ExGen”), FutureGen Industrial 

Alliance, Inc. (“FutureGen”), the Solar Alliance, and Comverge, Inc. (“Comverge”) filed 



2 

Comments and Objections to the Plan.  Various parties filed Responses on October 18, 

2011 and Replies on October 28, 2011.   

On November 21, 2011, the ALJ issued a Proposed Order (“ALJPO”).  Staff, 

Comverge, FutureGen, WOW, RESA and Ameren filed Briefs on Exception on December 

1, 2011.  The lack of a reply by Staff to a particular exception filed by a party or parties 

should not be construed to mean that Staff agrees with the exception.  In those instances 

where no reply is provided in this RBOE, Staff stands by the positions taken in its prior 

filings in this docket.  Staff’s Reply Brief on Exceptions follows. 

II. ARGUMENT 

 

A. Staff’s Response to FutureGen 

FutureGen’s BOE disagrees with the ALJPO’s recommendation to exclude a clean 

coal procurement from the original Plan.  (FutureGen BOE, at 1)  FutureGen argues that 

there is a statutory mandate that annual procurement plans include electricity generated 

by clean coal facilities.  FutureGen offered language modifying the ALJPO which states 

that it is a qualified bidder who has intent to bid into a 2012 clean coal procurement.  (Id. 

at 3) 

Staff stands by its initial comments filed on this subject.  (See generally, Staff 

Response and Objections, at 6)  Staff opposes the IPA’s initial1 proposal to solicit clean 

coal facility proposals, with the intent of requiring ComEd and Ameren to enter into long-

term contracts with one or more suppliers.  While Section 75(d)(1) of the IPA Act provides 

that “procurement plans shall include electricity generated using clean coal,” and 

                                            
1
  The IPA essentially withdrew its proposal to conduct a clean coal procurement as part of the current 

plan’s implementation, adding that such procurements would continue to be considered in future plans.  
(IPA Response to Objections, at 8) 
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proclaims the State’s goal that “by January 1, 2025, 25% of the electricity used in the 

State shall be generated by cost‑effective clean coal facilities,” in Staff’s opinion the 

Commission is not obligated to approve any purchases from clean coal facilities other 

than those associated with the “initial clean coal facility,” as defined in Section 75(d)(3).  

(220 ILCS 3855/1-75(d)(1) and (d)(3))  Furthermore, while Section 75(d)(2) of the IPA Act 

prohibits purchases of clean coal facility output beyond a level at which rates for eligible 

retail customers increase by more than certain prescribed percentages (similar to 

purchases of renewable energy resources), this does not mean that the Commission 

cannot set a more stringent standard (except in the case of the “initial clean coal facility”). 

Given the expense of generating electricity with clean coal technologies relative to that of 

natural gas technologies, it seems unlikely that a solicitation of proposals for 20-year 

contracts with a clean coal facility will be in the financial interest of Illinois consumers.   

B. Staff’s Response to Comverge 

 
Comverge argues that: 

1. “The Proposed Plan ignores demand response.” (Comverge BOE, at 1) 

2. “The Proposed Order reverses the burden of proof.  The applicable statutes direct 
the IPA, with mandatory language, to create an annual procurement plan that 
purchases demand response capacity if it is cost-effective.  The IPA therefore has 
a legal obligation to determine, either prior to submission of the procurement plan 
or through a mechanism contained in the procurement plan, if demand response 
measures are cost-effective.  Even if Comverge had made no proposal or 
presented no evidence of any kind, the IPA’s Proposed Plan would still violate the 
applicable statutes—and the Commission would need to modify the Proposed 
Plan to require the IPA to fulfill its statutory obligations.”  (Id. at 3) 

3. “The Proposed Plan’s basis for its conclusion is contrary to the record.” (Id. at 3) 

Staff disputes these arguments, but admits that Converge has identified some areas 

where the ALJPO could be clarified. 
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 Neither the plan nor the ALJPO ignores demand response.  The plan analyzes 

existing and pending demand response programs.  (Plan at 13-15, 48)  The ALJPO 

summarizes other evidence with respect to existing demand response programs that was 

presented by ComEd and Ameren.  (ALJPO at 179-183)   There are valid reasons in the 

record for the ALJPO’s rejection of supplementing the existing programs with additional 

ones (including Comverge’s proposed programs).  These reasons were not limited to 

conclusions reached in previous dockets, but included evidence in the current docket.  In 

this regard, however, the Commission Conclusion sub-section of the Demand Response 

section of the ALJPO should be clarified.  To address the need for clarification that was 

made evident by Comverge’s BOE, Staff recommends the following modifications to the 

Commission Conclusion sub-section of the Demand Response section of the ALJPO, at 

184:  

5. Commission Conclusion 
 

 Comverge argues that because the Plan does not contain any provisions 
for using demand response to meet capacity needs of eligible retail customers it is 
violates Section 16-111.5(b) of the Act.  Comverge proposes that demand 
response capacity purchases be limited to 0.5% of projected capacity 
requirements in initial years.  Comverge also proposes that the demand response 
capacity would be purchased through five and ten year contracts. 
 
 AIC, ComEd, and the IPA dispute Comverge's position and oppose its 
recommendations.  For instance, AIC notes that demand response resources are 
allowed to participate in the IPA capacity solicitations for AIC, where it can 
compete head to head with traditional capacity resources solely based on price, 
and therefore the test for cost effectiveness desired by Comverge is already met 
through the IPA solicitation process.  Among other things, ComEd notes that cost-
effective demand response resources cannot be procured in the ComEd territory 
outside of the PJM RPM process.  ComEd further notes that any additional 
demand response measures that ComEd obtains and bids into PJM will not 
reduce its PJM capacity obligations and will result in additional costs being borne 
by its customers, no matter what the price at which that demand response is 
acquired.  The IPA correctly notes that the Commission has addressed the issue 
of additional demand response in previous dockets, and rejected its inclusion for 
various reasons, without foreclosing its consideration entirely.  Indeed, Tthe 
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Commission has addressed the issue of demand response in each previous 
procurement proceeding.   
 
 For example, Iin Docket No. 09-0373, the Commission stated: 
 

It would appear highly unlikely that the IPA could successfully reduce 
ComEd's capacity costs by procuring supplemental demand 
response measures, unless it were somehow tied to the PJM 
process. Any demand response measures outside of the PJM RPM 
process would be additive to ratepayer bills due to the RPM 
construct of obligating capacity resources 3 years in advance. The 
Commission deems this element of the IPA Plan to be vague and 
unviable. We believe that we would be remiss in our oversight 
responsibility to endorse such a choice especially when a more 
tenable alternative is readily at hand. (Docket No. 09-0373, Order, at 
153) 

 
 In Docket No. 10-0563, the Commission stated: 
 

As for AIC, the Commission questions whether the IPA could obtain cost-
effective demand response resources for AIC given that MISO’s Aggregator 
of Retail Customers proposal is still under consideration at FERC and rates 
and charges under that proposal are at this date unknown.  The 
Commission, however, strongly encourages both the IPA and AIC to 
investigate opportunities for cost-effective demand response available to 
AIC prior to the Commission taking up this issue again, but again cautions 
the parties to provide sufficient information including an example 
transaction between all participating parties that can provide the 
Commission the assurance that any demand response acquisition 
proposed by the IPA is, indeed, cost effective.   (Docket No. 09-0373, 
Order, at 49) 

 
 In the current docket, Iit is Comverge rather than the IPA urging the Commission 
to pursue demand response this year.  However, the Commission finds the evidence 
presented in the current docket supports virtually the same conclusions it made in the 
above-cited cases.  The Commission believes, however, that Furthermore, Comverge 
has provided no basis for the Commission to conclude that pursuing additional demand 
response would be beneficial to eligible retail customers.  For purposes of the 2012, the 
Commission concludes that the record does not support the recommendation of 
Comverge and it is hereby rejected. 

 

 



6 

III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve Staff’s 

recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
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