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Pursuant to Section 200.190 of the Illinois Commerce Commission's (“ICC” or 

“Commission”) Rules of Practice, 83 Ill. Admin. Code 200.190, and the Administrative Law 

Judges’ (“ALJs”) November 28, 2011 Ruling, now comes the Citizens Utility Board (“CUB”), 

by and through its attorneys, to respond to the Motion for Entry of Protective Order of 

Commonwealth Edison Company (“ComEd” or “the Company”), (“Motion”), filed on 

November 8, 2011.  CUB respectfully requests the Commission revise the proposed definition of 

“Confidential” in paragraph 2 in Attachment A to the Motion to protect the public record against 

claims of confidentiality where such designations do not meet the standard under Illinois law and 

to comport with several recently-approved, Commission-issued Protective Orders.  It is critical 

the Commission appropriately define “confidential” at this stage – before the evidentiary record 

has been established – so that the legally supportable and appropriate parameters of confidential 

material will be applied to testimony, discovery and exhibits that parties do seek to include in the 

record of this proceeding. 

INTRODUCTION 

This proceeding is more than just another rate case.  The determinations the Commission 

makes in this case will have far-reaching implications, setting the rates ComEd’s nearly four 



million customers pay for potentially the next ten years.  By this filing, ComEd is availing itself 

of recently-enacted legislation, Public Act 97-0616, which adds Section 16-108.5 to the Public 

Utilities Act (“PUA”), entitled the “Infrastructure Investment and Modernization; regulatory 

reform.”  This new section of the Act will allow ComEd to mathematically calculate its Illinois-

jurisdictional revenue requirement and corresponding delivery service charges.  This initial filing 

will establish the initial delivery service charges, as well as define the process for future rate 

proceedings under Section 16-108.5, if ComEd implements certain infrastructure investment and 

meets certain performance standards.  Because this proceeding will impact the calculation of the 

future revenue requirements for potentially ten years, the determinations made with regard to 

confidentiality in this docket will have far-reaching implications. 

While CUB does not generally object to the entry of a Protective Order to govern the 

designation, use and treatment of confidential information, CUB does object to the Companies’ 

proposed definition of “Confidential” as unreasonably broad and failing to satisfy standards 

under Illinois law.  In the Protective Orders approved in the last handful of general rate 

proceedings, the Commission has approved two essentially competing definitions of 

“confidential:” one using the extremely broad, nearly meaningless term “any business interest,” 

as proposed by ComEd here, and another using the following more narrowly-tailored definition: 

“Confidential” as used herein describes non-public information 
maintained by a party in confidence in the ordinary course of 
business and that falls into one or more of the following 
descriptive categories:  
 
a. trade secrets and commercial or financial information 
obtained from a person or business where the trade secrets or 
information are proprietary or privileged, or where disclosure of 
the trade secrets or information is likely to cause competitive harm;  
  
b.  materials concerning critical infrastructure, the disclosure 
of which could adversely affect public safety and/or security;  



  
c.  private personnel information, except for executive 
compensation already disclosed in Securities and Exchange 
Commission filings; and  
  
d.  such other categories of documents and information as are 
recognized as confidential under applicable law, by ruling of the 
ALJs, or by order of the Commission in this proceeding.  
 
Nothing shall be considered confidential if it is viewable from 
public locations, has been publicly disclosed previously, or 
lawfully received from other sources.  
 

The latter definition – or some version close to it – has been approved in all three of the last 

Ameren rate proceedings (Docket Nos. 07-0585-90, 09-0306-09), including the ongoing 2011 

proceeding (Docket Nos. 11-0279, 11-0280), as well as the last Illinois-American Water rate 

proceeding (Docket No. 09-0319) and the Nicor-AGL reorganization (Docket No. 11-0046).  By 

contrast, the Protective Orders approved in the last ComEd (Docket No. 10-0467) and Peoples 

Gas Light and Coke Company/North Shore Gas Company (Docket Nos. 11-0280-11-0281) rate 

proceedings – not coincidentally all filed by the same law firm representing ComEd here – each 

contained the generic, indeterminate “business interest” definition of “Confidential.”   

The importance and far-reaching implications of this case suggests that the Commission 

should err in favor of the most comprehensive public record possible, which would dictate 

adoption of a more specific and narrowly-tailored definition of “Confidential.”  In particular, the 

Commission should reject ComEd’s proposal, which would allow confidential designation of 

“non-public information maintained by a party in confidence in the ordinary course of business 

and in which such party has a business interest in maintaining in confidence for the disclosure of 

which would be harmful to its business.”  Attachment A to Motion at A-2.  This definition is 

overly broad and does not comport with the Commission’s duty to favor public access.  This 

Protective order will govern both the discovery process and the body of record evidence, and 



public access to as much of the record as possible is essential.  The Commission has approved 

Protective Orders with far more specific definitions that better comport with Illinois law in 

several other very recent proceedings (discussion infra). 

Utilities are regulated monopolies that do not have legitimate competitive concerns in 

their provision of regulated services.  Accordingly, the Public Utilities Act (“PUA” or “Act”) and 

Illinois law favor public access to judicial records, including Commission proceedings, and place 

the burden for demonstrating the need for restriction of public access to such information 

squarely on the requesting party.  See 83 Ill. Adm. Code 200.25, 200.340, and 200.530; 220 

ILCS 5/10-101.  In this case, because the Company seeking the Protective Order is a regulated 

utility offering only monopoly services the information supporting Commission-approved tariffs 

for its regulated monopoly services should be matters of public record.  Similarly, the basis of 

the Commission’s orders should be transparent from the Commission.  Improper treatment and 

disposition of such information can compromise the Commission’s objective of protecting the 

“integrity of the fact-finding process.”  83 Ill. Adm. Code 200.25(a).   

Transparency in the ratemaking process is especially critical when the Company proposes 

to charge customers for services that have no substitutes in the market.  The Commission has a 

responsibility to regulate those rates – to the extent permitted by law – and explain its decisions 

on an open record.  As to the rates they pay, customers have a right to know the bases for charges 

pursuant to tariffs given the force of state approval when no options are available to them.  

Moreover, deviations from the Act’s and the Commission’s policy of open records can directly 

affect the confidence of consumers in the integrity of Commission proceedings.  Departures from 

open records should be extraordinary exceptions -- granted only upon a showing of extraordinary 

need.   



The proposed Protective Order governs treatment of all documents designated 

“confidential” or “confidential and proprietary” in this case, whether data request responses, 

testimony, or other documents.  While it is true that not every piece of information designated as 

confidential will be admitted to the evidentiary record in this proceeding (i.e. discovery 

responses), the proposed Protective Order will ultimately govern the parameters of what 

information will be restricted from the public record.  Since many of the discovery documents 

designated by ComEd as confidential may be used as exhibits by other parties in testimony or 

cross-examination, the Commission should properly apply prevailing Illinois law in approving 

any Protective Order at this stage, so that the ultimate record created in this proceeding is as 

transparent as possible.  The Protective Order approved in this proceeding must properly define 

the scope of what information may be restricted from the public record to comply with the 

provisions under Illinois law regarding public access to judicial records. 

ARGUMENT 

The Company's proposed definition of the term “Confidential” is overly broad and 

ambiguous and does not sufficiently define the parameters of confidential material.  As proposed 

by the Company, the definition of “confidential” would allow ComEd to deem any document 

that it asserts contains “non-public information maintained by a party in confidence in the 

ordinary course of business and in which such party has a business interest in maintaining in 

confidence” as confidential.  ComEd’s Proposed Protective Order at para. 2.  There is no support 

in Illinois law for documents to be withheld from the public record based only an asserted 

“business interest.”   

Illinois law dictates that the party seeking to restrict public access to court documents 

bears the burden of establishing a compelling interest in the restriction.  In Re the Marriage of 



Johnson, 232 Ill. App. 3d 1068, 1072 (1992) (citing Shenandoah Publishing House, Inc. v. 

Fanning, 235 Va. 253, 259, 368 S.E.2d 253, 256 (1988)).  Under Illinois law, the party seeking 

to bar access to evidence in any proceeding bears this burden in order to overcome the 

presumption in favor of public access.  In Re the Marriage of Johnson, 232 III. App. 3d 1068, 

at 1072-73 (emphasis added).  The Illinois Appellate Court has ruled that, “[w]hen a party seeks 

to restrict access to judicial records, the court must balance those interests supporting access, 

including the 'presumption - however gauged - in favor of public access to judicial records,' 

against those interests asserted for restricting access.”  Id. (quoting Nixon v. Warner 

Communications, Inc., 435 U.S. 589, 597 (1978)).  The Supreme Court has further recognized a 

general common law right of access to public records and documents.  Nixon, 435 U.S. 589 at 

589. 

Pursuant to the Public Utilities Act, the Commission should presume that hearings are 

open to the public (220 ILCS 5/10-101) and that documents filed with the Commission are open 

for public inspection (220 ILCS 5/5-109).  Further, Commission Rules and Illinois law have 

established a basic framework to determine the threshold requirements for the designation of 

confidential information.  The Commission's Rules of Practice require full disclosure of all 

relevant and material facts, and assembly of a complete public record.  83 III. Adm. Code 

200.250, 200.340, and 200.530; 220 ILCS 5/10-101.  Specifically, when Illinois courts have 

interpreted Illinois law regarding the designation of confidential information, they have applied a 

high threshold to overcome the presumption in favor of public access.  In Re the Marriage of 

Johnson, 232 Ill. App. 3d 1068 (1992). 

The Commission is authorized to enter orders to protect “the confidential, proprietary or 

trade secret nature of any data, information or studies,” only when the entity seeking designation 



demonstrates a “compelling interest at risk.”  83 III. Adm. Code Section 200.430(a); 232 Ill. 

App. 3d 1068 (Emphasis added).  The “compelling interest” requirement is critical to this case, 

considering that ComEd proposes to charge customers for services that have no substitutes in the 

market.  Not only is the information sought in CUB's requests crucial to determine whether 

ComEd’s proposed delivery service tariff request is just and reasonable, but the public has a right 

to know the bases for these charges where no options are available to them. 

To provide some guidance for a meaningful definition of “confidential,” the Illinois 

courts and the Commission have turned to the Freedom of Information Act (“FOIA”), which is 

based upon the policy that the public must be given complete access to information “regarding 

the affairs of government and the official acts and policies of those who represent them as public 

officials and public employees.”  5 ILCS 140/1.  As with established Illinois case law, in FOIA 

cases, the burden rests with the agency seeking to avoid disclosure to demonstrate that the 

requested information falls within one of FOIA's narrowly-construed exemptions.  Cooper v. 

Department of the Lottery, 266 Ill. App. 3d 1007, 1012 (1994).  The Federal Freedom of 

Information Act (5 U.S.C. § 552) was the model for the Illinois FOIA.  See Cooper, 266 Ill. App. 

3d at 1012.  FOIA contains limited exceptions to the general rule in favor of public access.  The 

Illinois FOIA exemption that is applicable here is that of a trade secret: 

(1) The following shall be exempt from inspection and copying: 
(g) Trade secrets and commercial or financial information 

obtained from a person or business where the trade secrets or 
information are proprietary, privileged or confidential, or where 
disclosure of the trade secrets or information may cause 
competitive harm ... Nothing contained in this paragraph (g) shall 
be construed to prevent a person or business from consenting to 
disclosure. 

 
5 ILCS 140/7(1)(g). 
 



The Illinois Supreme Court has held that the exemptions to FOIA should be read 

narrowly.  Bowie v. Evanston Cmty. Consol. Sch. Dist., 128 Ill.2d 373, 378 (1989).  The 

Commission applied the principles that underlie FOIA to provide a standard to determine 

whether information should be protected from the public record.  Cass Long Distance 

Services,Inc. and Cass Telephone Company, Petition for emergency relief to protect Petitioner's 

Annual Report from disclosure for not less than 5 years in order to protect highly proprietary 

information, ICC Docket No. 98.0060, Order at 33 (March 10, 1999) (“Cass”).  Consistent with 

FOIA, a compelling need to restrict public access may be found only if there is direct, specific 

factual evidence that disclosure is likely to cause substantial harm to the proponent’s competitive 

position.  Id.  While Cass requested protection of an annual report, the standards the Commission 

applied in that proceeding are equally applicable here.  

Illinois law provides further guidance to define what constitutes a trade secret, and 

therefore worthy of an exemption to the presumption of public disclosure.  The Illinois Trade 

Secrets Act defines trade secret as the following: 

(d) "Trade secret" means information, including but not limited to, 
technical or non-technical data, a formula, pattern, compilation, 
program, device, method, technique, drawing, process, financial 
data, or list of actual or potential customers or suppliers, that:   

 
(1) is sufficiently secret to derive economic value, actual or 
potential, from not being generally known to other persons who 
can obtain economic value from its disclosure or use; and 
 
(2) is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy or confidentiality. 

 
765 ILCS 1065/2(d). 
 

In line with the presumption in favor of public access under Illinois law, the Commission 

entered a Protective Order with the following definition of “Confidential” information in each of 



Ameren Illinois Company’s 2007, 2009 and 2011 rate proceedings, which comports with these 

principles of Illinois law regarding the perseverance of the public record: 

2. “Confidential” as used herein describes non-public information 
maintained by a party in confidence in the ordinary course of 
business and that falls into one or more of the following 
descriptive categories:  
 
a. trade secrets and commercial or financial information obtained 
from a person or business where the trade secrets or information 
are proprietary or privileged, or where disclosure of the trade 
secrets or information is likely to cause competitive harm;  
  
b. materials concerning critical infrastructure, the disclosure of 
which could adversely affect public safety and/or security;  
  
c. private personnel information, except for executive 
compensation already disclosed in Securities and Exchange 
Commission filings; and  
  
d. such other categories of documents and information as are 
recognized as confidential under applicable law, by ruling of the 
ALJs, or by order of the Commission in this proceeding.  
 
Nothing shall be considered confidential if it is viewable from 
public locations, has been publicly disclosed previously, or 
lawfully received from other sources.  
 

ICC Docket Nos. 07-0585-90; ICC Docket Nos. 09-0306-09-0311; ICC Docket Nos. 11-

0279/11-0282 Terms Governing the Protection of Confidential Information at para. 2.   

Alternatively, the following definition of “Confidential,” adopted by the Commission in 

the last Illinois-American Water Company rate case, similarly provides a specific definition that 

more closely adheres to Illinois law while also providing for adequate protection of critical 

infrastructure and trade secret information: 

“Confidential Information” as used herein includes all information, 
documents, and things, which, in the good faith opinion of the 
Producing party, constitutes or contains research, development, 
financial, commercial, marketing or business information of a 
technical or non-technical nature, trade secrets, and know-how, the 



disclosure of which is likely to have the effect of substantially 
harming the competitive position of the Producing Party.  It 
includes such categories of documents and information as are 
recognized as trade secrets under the Illinois Trade Secret Act, 765 
ILCS 1065/2(d), under other applicable law, or by Order of the 
Administrative Law Judges or the Commission. Confidential 
Information shall also include materials concerning critical 
infrastructure the disclosure of which could adversely affect public 
safety and/or security, private personnel information, personally 
identifiable customer information (including, without limitation, 
their names, addresses, and telephone numbers), and information 
which is otherwise prohibited from public disclosure by state or 
federal law. “Confidential” shall exclude data or information that 
has become available to parties or the public without breach of the 
Protective Order.” 
 

Illinois-American Water Company, Proposed general interest in water and sewer rates, ICC 

Docket No. 09-0319, Protective Order (Aug. 24, 2009). 

 Most recently, the Commission just approved a Protective Order in the reorganization 

proceeding of Nicor Inc., Northern Illinois Gas Company d/b/a Nicor and AGL Resources, Inc. 

(ICC Docket No. 11-0046), (“Nicor/AGL” or “Joint Applicants”), that is far superior to the one 

proposed by the Companies here, in that it more specifically defines the parameters of material 

properly withheld from the public record: 

“Confidential” as used herein is non-public information maintained 
by a party in confidence in the ordinary course of business and in 
which such party has a business interest in maintaining in 
confidence and that falls into one or more of the following 
descriptive categories:  
 
a.  trade secrets and commercial or financial information 
obtained from a person or business where the trade secrets or 
information are proprietary or privileged, or where disclosure of 
the trade secrets or information is likely to cause competitive harm;  
 
b.  private personnel information, except for executive 
compensation already disclosed in Securities and Exchange 
Commission filings; and  
 



c.  such other categories of documents and information as are 
recognized as confidential under applicable law, by ruling of the 
ALJs, or by order of the Commission in this proceeding.  
 
Nothing shall be considered confidential if it is viewable from 
public locations, has been publicly disclosed previously, or 
lawfully received from other sources.  
 
“Highly Confidential” as used herein consists of those materials 
concerning critical infrastructure the disclosure of which could 
adversely affect public safety and/or security. 
 

ICC Docket 11-0046, (approved March 7, 2011).  This is substantially similar to the definitions 

approved in each of Ameren’s last three rate proceedings.  It is important to note that a 

significant amount of information in the Nicor/AGL merger docket was designated as, and 

legally deserving of confidential treatment, due to the sensitive nature of the case; more than 

would be expected in a general rate increase request like this one.  In fact, in the Nicor/AGL 

merger, substantial discovery information was designated as confidential, with some discovery 

so sensitive that even the Joint Applicants were required to shield information from each other.  

Yet the definition of “confidential” approved by the Commission in that proceeding is far more 

specifically-defined and less general than the definition proposed in this proceeding, and was 

sufficient to protect the Joint Applicant’s interests in that docket.  Moreover, no party to the 

above-mentioned proceedings made a claim – after the Protective Order was approved – that the 

approved definition of “confidential” failed to adequately protect its sensitive information during 

the course of those proceedings.  No harm was either claimed by or demonstrated by any of the 

respective utilities – or any other party for that matter – from the Commission’s adoption of the 

more superior definition used in the Nicor/AGL merger, the last three Ameren rate proceedings, 

or the Illinois-American rate proceeding.  In short, there is no reason to apply a less specific, 



more open-ended definition of “confidential” in this proceeding where no compelling interest 

can be shown.   

The alternative definitions of “confidential” discussed above more closely comply with 

established Illinois law, which dictates that the party seeking to restrict public access to court 

documents bears the burden of establishing a compelling interest – not merely a business 

interest, as ComEd would prefer – in the restriction.  In Re the Marriage of Johnson, 232 Ill. 

App. 3d 1068, 1072 (4th Dist. 1992) (citing Shenandoah Publishing House, Inc. v. Fanning, 235 

Va. 253, 259, 368 S.E.2d 253, 256 (1988)).  While broad enough to adequately protect 

information regarding ComEd’s critical infrastructure, the definitions of “Confidential” adopted 

by the Commission in Ameren’s and Illinois-American Water Company’s last rate cases, as well 

as the Nicor/AGL merger, more clearly define the scope of confidentiality than does the 

Company’s proposed definition, and is more consistent with established Illinois law.   

For all the reasons stated above, CUB’s preferred definition of “Confidential” is what the 

Commission approved in each of Ameren Illinois Company’s last three rate proceedings, the last 

Illinois-American rate proceeding, or the definition approved in the Nicor/AGL merger docket, 

which includes a separate definition of “Highly Confidential,” which are superior to that being 

proposed by ComEd.  CUB believes strongly that the Commission should adopt a more 

consistent approach in approving Protective Orders that comports with the provisions of Illinois 

law discussed above.  CUB’s preferred definition has been repeatedly confirmed by this 

Commission as appropriate and lawful and should be approved here. 

  



CONCLUSION 

WHEREFORE, the Citizens Utility Board respectfully requests that, should the 

Commission adopt the Company’s proposed Protective Order, it should modify the definition of 

“Confidential” as set forth above. 
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