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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 Illinois Commerce Commission  
On Its Own Motion  
 
In re Proposed Contracts Between Chicago 
Clean Energy, Inc. and Ameren Illinois Company 
and Between Chicago Clean Energy, Inc. and 
Northern Illinois Gas Company for the Purchase 
and Sale of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97—0096              

) 
) 
)           Docket No. 11-0710 
) 
) 
) 
) 
) 
) 

 
STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 

BRIEF ON EXCEPTIONS REGARDING  
THE ISSUE OF RETURN ON EQUITY 

 

 The Staff of the Illinois Commerce Commission (the “Staff"), by and through its 

counsel, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. 

Adm. Code 200.830), respectfully submits its Brief on Exceptions in the above-

captioned matter. 

 On November 29, 2011, the Chief Administrative Law Judge issued his Proposed 

Interim Order in the above-captioned proceeding. See, generally, Proposed Interim 

Order (PIO).  With respect to the question of what the proper return on equity should be, 

the PIO proposed the Commission find as follows: 

 The Commission finds itself in novel territory. The Public Act 
charges the Commission to set a return on equity taking into account “the 
return on equity being received by developers of similar facilities in or 
outside of Illinois, the need to balance an incentive for clean-coal 
technology with the need to protect ratepayers from high gas prices, the 
risks being borne by the clean coal SNG brownfield facility in the final draft 
sourcing agreement, and any other information that the Commission may 
deem relevant. The Commission may establish a return on equity that 
varies with the amount of savings, if any, to customers during the term of 
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the sourcing agreement, comparing the delivered SNG price to a daily 
weighted average price of natural gas, based upon an index.”  
 
 However, the Commission is unable to set a return on equity in any 
fashion approaching its normal method of setting a return on equity. That 
is, in the context of a rate case with parties submitting testimony and 
exhibits, offering up expert witnesses for cross-examination and a proper 
briefing schedule. The approach offered by the Public Act restricts the 
ability of the Commission to properly analyze and set a return on equity. 
Parties have noted, and the statute allows, the Commission to look 
outside of Illinois for relevant information. The Commission notes that 
Indiana has a similar project under review proposed by the same parent 
company as is involved here (Leucadia). Indiana apparently has 
undergone a several month proceeding wherein parties were able to 
properly assess the project and its attributes. (Cause No. 43976 before 
the Indiana Utility Regulatory Commission). Illinois has not had that luxury 
under the deadlines imposed by the statute.  
 
 Notwithstanding the inability of the Commission to examine the 
issue of return on equity at length and in its usual fashion, the Commission 
will fulfill its statutory duty and set a return on equity as required. The 
Commission notes that the proposed returns on equity proffered in this 
docket include the IPA's recommendation of no more than 9%, Staff's 
recommended pre-tax Base ROE of 4.44%, and CCE's suggestion its 
base return on equity would be in the range of 2.1%-5%. The Commission 
concludes that 11-0710 Proposed Interim Order Staff’s recommendation 
of 4.44% should be adopted. Staff utilizes CCE’s $0.93/MMBtu base 
return on equity to develop at a dollar return of $39.12 million. A dollar 
return on $881.5 million would produce a pre-tax rate of return on equity of 
4.44%. The Commission is of the opinion that a commercially reasonable 
return on equity for purposes of this proceeding is 4.44%. 
 

 PIO at 9-10 

Exception No. 1 

 The Staff fully supports the PIO’s proposed findings at a fundamental level. That 

said, however, the Staff is of the opinion that a certain amount of clarification is called 

for. It may be misunderstood that the 4.44% adopted in the PIO, which is characterized 

in both the statute and the PIO as “a commercially reasonable return on equity”, 
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represents the entire expected return on equity, which it does not.  The expected return 

on equity is likely to be significantly higher.  

 This being the case, the Staff recommends that the PIO be clarified at page 10 to 

read as follows: 

Notwithstanding the inability of the Commission to examine the issue of 
return on equity at length and in its usual fashion, the Commission will 
fulfill its statutory duty and set a return on equity as required.  The 
Commission notes that the proposed returns on equity proffered in this 
docket include the IPA's recommendation of no more than 9%, Staff's 
recommended pre-tax Base ROE of 4.44%, and CCE's suggestion its 
base return on equity would be in the range of 2.1%-5%.  The 
Commission concludes that Staff’s recommendation of 4.44% should be 
adopted.  Staff utilizes CCE’s $0.93/MMBtu base return on equity to 
develop at a dollar return of $39.12 million.  A dollar return on $881.5 
million would produce a base pre-tax rate of return on equity of 4.44%.  
The Commission is of the opinion that a commercially reasonable base 
return on equity for purposes of this proceeding is 4.44%.  However, the 
Commission emphasizes that this represents only the “base” return on 
equity.  CCE presented evidence showing that CCE might earn 
substantially more than a 4.44% rate of return from sales of SNG and 
other products to customers other than Ameren and Nicor and through 
retaining a portion of any difference in Chicago City gate gas prices and 
the cost of CCE-produced gas. 

 

Consistent with this, the Staff further recommends that the Findings and Ordering 

Paragraphs be amended as follows: 

(5)       as required by Section 9-220(h-3)(1)(B) of the Act, a commercially 
reasonable base rate of return on equity should be set at 4.44%. 

… 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
the commercially reasonable base rate of return on equity required by 
Public Act 97-0096 is hereby set at 4.44%. 
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Exception No. 2 

The PIO does not address one matter, which is best described as ministerial. 

Specifically, Section 9-220(h-3)(1)(B)(2) of the Act provides, in relevant part, that: 

The Capital Development Board shall make its final determination of the 
[reasonable] range of operations and maintenance costs confidentially and 
shall submit that range to the Commission in a confidential filing within 120 
days after the effective date of this amendatory Act of the 97th General 
Assembly. 
 
The clean coal SNG brownfield facility shall submit to the Commission its 
estimate of the operations and maintenance costs to be recovered under 
the sourcing agreement. Only after the clean coal SNG brownfield facility 
has submitted this estimate shall the Commission publicly announce the 
range of operations and maintenance costs submitted by the Capital 
Development Board. In the event that the estimate submitted by the clean 
coal SNG brownfield facility is within or below the range submitted by the 
Capital Development Board, the clean coal SNG brownfield facility's 
estimate shall be approved by the Commission as the amount of 
operations and maintenance costs to be recovered under the sourcing 
agreement. In the event that the estimate submitted by the clean coal 
SNG brownfield facility is above the range submitted by the Capital 
Development Board, the amount of operations and maintenance costs at 
the lowest end of the range submitted by the Capital Development Board 
shall be approved by the Commission as the amount of operations and 
maintenance costs to be recovered under the sourcing agreement. Within 
15 days after the Capital Development Board has submitted its range and 
the clean coal SNG brownfield facility has submitted its estimate, the 
Commission shall approve the operations and maintenance costs for the 
clean coal SNG brownfield facility. 
 
220 ILCS 5/9-220(h-3)(1)(B)(2) (emphasis added) 

The Capital Development Board submitted its estimate timely, on November 10, 

2011. With respect to operation and maintenance costs, the Capital Development Board 

stated that: “[t]he reasonable range of “All-In” Operating and Maintenance Costs on the 

basis of CCE’s requests is … [from] $74,000,000 to $111,000,000[.]” Staff Motion to 
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Take Administrative Notice, Att. 1(a) at 1. CCE’s estimate, $84,018,452, Id. Att. 2 at 2, 

is squarely within this range and is hence to be adopted by the Commission. 220 ILCS 

5/9-220(h-3)(1)(B)(2). 

Consistent with this, the Staff recommends the following additional provisions be 

added at the end of the “Commission Conclusion” section: 

Pursuant to Section 9-220(h-3)(1)(B) of the Act, the Capital Development 
Board is required to submit a reasonable range of operations and 
maintenance costs to be recovered under the sourcing agreement, and 
CCE is required to submit its own estimate of such costs. In the event that 
CCE’s estimate falls within the Capital Development Board’s range, this 
Commission is to adopt CCE’s estimate. The Capital Development Board 
has determined that a reasonable range of operations and maintenance 
costs is from $74,000,000 to $111,000,000. CCE has estimated these 
costs to be $84,018,452. CCE’s estimate, falling as it does squarely within 
the range deemed reasonable by the Capital Development Board, is 
adopted.   
 

Further consistent with this, Staff recommends that the Findings and Ordering 

Paragraphs be amended as follows: 

(6)       as required by Section 9-220(h-3)(1)(B) of the Act, operations and 
maintenance costs recoverable under the sourcing agreement should be 
$84,018,452. 

… 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
operations and maintenance costs recoverable under the sourcing 
agreement are hereby set at $84,018,452. 
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WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 
       ___________________________ 
       James V. Olivero 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 

 
Illinois Commerce Commission 
Office of General Counsel 
 
527 E. Capitol Ave. 
Springfield, Illinois 62701 
(217) 785-3808 
 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 

       (312) 793-2877 
 
December 2, 2011 
 

 


