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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILCS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 11-0660 

COMMONWEALTH EDISON COMPANY’S  
BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions to the 

Proposed Order (“PO”) issued by Chief Administrative Law Judge Wallace on November 21, 

2011.  Pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, suggested 

replacement language is included in contemporaneously filed separate Exceptions.  

INTRODUCTION 

The Proposed Order decides correctly almost all of the issues raised in connection with 

the proposed power procurement plan (“Plan”) submitted by Illinois Power Agency (“IPA”) to 

the Commission for approval pursuant to Section 16-111.5(d)(2) of the Illinois Public Utilities 

Act (“PUA”), 220 ILCS 5/16-111.5(d)(2)).  Among those issues correctly decided are those most 

critical to the success of the Plan in providing, as required by law, the resources needed for 

eligible retail customers to receive “adequate, reliable, affordable, efficient, and environmentally 

sustainable electric service at the lowest total cost over time, taking into account any benefits of 

price stability.”  220 ILCS 5/16-111.5(d)(4).   

In light of the governing law and the evidence submitted during this proceeding, ComEd 

believes that the Proposed Order should be revised or supplemented only in very limited 

respects.   
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 The Proposed Order should be revised to reflect the fact that the Plan cannot 

lawfully vest in the IPA, Staff, and utilities the general and unrestricted ability to 

adopt a revised load forecast to rebalance the portfolio of resources in the absence 

of specific Commission-approved circumstances or Commission approval.   

 The Proposed Order should be revised to permit parties to rely on existing IPA 

produced lists of renewable resources without imposing any additional burdens or 

obligations on the IPA.  All participants can benefit from this at no cost.   

 The Commission’s final Order should also make clear that its decisions are based 

on legal and policy grounds, and on uncontroverted evidence, and do not rely on 

resolving any genuine issue of material fact.   

ComEd also proposes a modest number of technical corrections and clarifications that do 

not alter the substance of any finding or conclusion in the Proposed Order. 

ARGUMENT 

I. EXCEPTION NO. 1:  THE PROPOSED ORDER’S DECISION ON PORTFOLIO 
REBALANCING IS INCONSISTENT WITH THE LAW AND SHOULD BE 
REVISED 

The Proposed Order adopts Staff’s proposed amendments to the Plan regarding the 

process to address significant load shifts.1  The Proposed Order’s conclusion should be revised as 

indicated below because it is inconsistent with the statute and a prior Commission ruling. 

                                                 
1 PO at 147-8. 
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A. Background 

Section 16-111.5(b)(4) of the PUA requires a procurement plan to include:2 

 (4) Proposed procedures for balancing loads.  The 
procurement plan shall include, for load requirements included in 
the procurement plan, the process for (i) hourly balancing of 
supply and demand and (ii) the criteria for portfolio re-balancing in 
the event of significant shifts in load. 

The Commission has repeatedly held that this language requires plans to include both criteria to 

determine if there is a “significant shift in load” and a process for portfolio rebalancing in the 

event of a significant shift in load.3  

The criteria used in prior procurement plans to identify significant shifts in load was “in 

the event that ComEd's or AIU’s annual forecast increases above the High Forecast or decreases 

below the Low Forecast during the active delivery year of an approved Procurement Plan ….”4  

The process to be followed in the event the criteria was met was not an automatic authorization 

to rebalance the portfolio, but rather the IPA convening “a meeting with ComEd or AIU, the 

Commission Staff, and Procurement Administrator to determine whether it is appropriate to 

rebalance the portfolio, and if so, to what extent and how such a rebalancing can be achieved.”5 

The IPA made a new proposal in the instant docket, identifying customer switching due 

to municipal aggregation programs as a rebalancing criteria.6  The process proposed in the Plan 

was for ComEd to true-up its forecasted amount of customer switching expected due to 

                                                 
2 220 ILCS 5/16-111.5(b)(4) (emphasis added). 
3 In re: Illinois Power Agency, Docket No. 08-0519, p. 59 (Order Jan. 7, 2009) (“08-0519 Order”); In re: 

Illinois Power Agency, Docket No. 09-0373, p. 166 (Order, Dec. 28, 2009) (“09-0373 Order”). 
4 See 08-0519 Order, pp. 31-2; 09-0373 Order, p. 34; In re: Illinois Power Agency, Docket No. 10-0563, p. 

32 (Order, December 21, 2010) (“10-0563 Order”). 
5 Id. 
6 Plan, p. 47. 
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municipal aggregation “[p]rior to the procurement event” and provide data on the status of 

municipalities that had obtained or were seeking through referenda authorization for a municipal 

aggregation program.  The IPA, ComEd, the Commission staff and the procurement 

administrator and monitor were then to rebalance the portfolio commensurate with the change in 

forecasted customer switching due to municipal aggregation programs.7   

Staff found the IPA’s proposal too narrow, and instead proposed the following language 

in its Objections to the Plan:8 

The PUA requires that the IPA provide the criteria for portfolio 
rebalancing in the event of significant shifts in load.  Over the term 
of this Plan, the most significant driver of load shifting levels is 
customer switching.  In large measure, the portfolio is 
automatically rebalanced on an annual basis, as shifts in load are 
incorporated into the utility-prepared forecasts used in the IPA’s 
plans. However, the IPA recognizes that between the time that 
each plan’s forecasts are prepared and the time that the relevant 
portion of the plan is implemented, the conditions underlying those 
forecasts can and do change. Thus, between March 1 and March 
10, the IPA recommends that Prior to the procurement event, 
[ComEd] Ameren will submit to the IPA and to Commission staff 
a revised base-case forecast of monthly on-peak and off-peak loads 
encompassing the first three years of the five-year planning 
horizon. Since a significant driver of load shifting is customer 
switching to alternative retail electric suppliers and, more recently, 
to municipal aggregation programs, the IPA recommends that 
[ComEd] Ameren pay particular attention to these factors.  true-up 
its forecasted amount of customer switching that is expected due to 
municipal aggregation programs.  It is also recommended that 
[ComEd] Ameren will also survey the actual number and size of 
the municipalities that have at that time filed with the relevant 
election authority to hold, or have already passed referenda, 
approving “opt out” aggregation.  Ameren will report the results to 
the IPA who will work with Based on the information provided by 
[ComEd] Ameren, the IPA will work with [ComEd] Ameren, the 

                                                 
7 Id. (emphasis added) 
8 Response and Objections to the IPA’s Procurement Plan filed September 28, 2011 by the Staff of the 

Commission (“Staff Obj.”), pp. 33-4. 
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Commission staff and the procurement administrator and monitor 
to revise the volumes of energy products that will be sought 
through the spring procurement events, but only if a consensus is 
reached.  rebalance the portfolio commensurate with the change in 
forecasted customer switching due to municipal aggregation 
programs. 

Ameren recommended that the words “volumes of energy” be deleted in the added phrase 

“revise the volumes of energy products that will be sought through the spring procurement 

events.”9 

ComEd objected to Staff’s language as too broad and unrestricted.  Staff’s proposal to 

allow the forecast used to determine purchase volumes to be updated generally after the 

Commission’s order if Staff, the IPA, the procurement administrator and the applicable utility 

reach consensus is inconsistent with the requirement that a load forecast must be approved by the 

Commission in this docket.  Section 16-111.5(d)(4) of the PUA provides that “[t]he Commission 

shall approve the procurement plan, including expressly the forecast used in the procurement 

plan, if the Commission determines that it will ensure adequate, reliable, affordable, efficient, 

and environmentally sustainable electric service at the lowest total cost over time, taking into 

account any benefits of price stability.”10 

The Proposed Order adopts Staff’s language with the edit proposed by Ameren. 

B. Argument 

The Proposed Order states that while it “understands ComEd's position, it is not clear that 

the IPA's original proposal, which ComEd endorses, is superior to Staff's from a legal 

                                                 
9 Ameren Illinois Company’s Verified Reply to Responses to Objections to Illinois Power Agency’s 

Procurement Plan (“AIC Reply”) at 5-6. 
10 220 ILCS 5/16-111.5(d)(4) (emphasis added). 
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perspective.”11  The Proposed Order appears to misunderstand ComEd’s argument.  Staff’s 

proposal is inconsistent with the law because it generally delegates approval of another updated 

load forecast to certain parties, is not limited to updating specific Commission-approved inputs 

or components of the model, and contains no criteria for adopting an updated forecast other than 

the unrestricted “consensus” between the IPA, Staff, Procurement Monitor, Procurement 

Administrator, and utility.12  ComEd‘s Verified Response to Certain Objections to the 

Procurement Plan of the IPA (“ComEd Resp.”) pointed out that Staff’s proposal was likely 

inconsistent with the PUA’s requirement that the Commission approve the forecast and the Plan, 

including the amount of energy to be procured.13  The statute unavoidably mandates the 

Commission itself “approve the procurement plan, including expressly the forecast used in the 

procurement plan ….”14  

The Commission was faced with essentially the same issue in Docket 08-0519, where 

Staff “recommend[ed] that the Commission direct ComEd to provide the Procurement 

Administrator any updated forecasts that are or become available, and allow the Procurement 

Administrator to adjust the amounts procured with the concurrence of Staff, ComEd and the 

Procurement Monitor ….”15  ComEd raised concerns in Docket 08-0519 identical to those it 

raises here, and pointed out that the statute requires the Commission to specifically approve a 

load forecast as part of its approval of a procurement plan.16  The Commission did not accept 

                                                 
11 PO at 148. 
12 Staff Obj. at 33.   
13 ComEd Resp. at 21-2. 
14 220 ILCS 5/16-111.5(d)(4) (emphasis added). 
15 In re: Illinois Power Agency, Docket No. 08-0519, p. 55 (Order Jan. 7, 2009). 
16 Id. at 56. 
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Staff’s proposal, stating that it “appreciates the comments of Staff; however, the statute requires 

that the Commission approve a load forecast for ComEd and AIU in this Order.”17   

Staff’s current proposal presents the same concerns as its proposal in Docket 08-0519.  

Both proposals allow the load forecast used to determine procurement volumes to be updated 

generally as long as a consensus is reached by the IPA, Staff, procurement administrator, 

procurement monitor, and utility.  Staff’s proposal allows use of updated base load forecasts to 

be submitted by the utilities in March to determine procurement volumes under the Plan, and 

does not contain any criteria or basis for adjustment that the Commission can pre-approve or 

authorize in this docket.  In contrast, the IPA’s original municipal aggregation proposal identifies 

the specific basis or criteria upon which the portfolio is to be rebalanced and can be approved by 

the Commission in this docket.  This proposal is supported by credible uncontested evidence, 

which indicates that customer switching is undergoing dramatic growth and will likely 

experience significant continued growth by the time of the procurement events due in large part 

to municipal aggregation.18  The IPA’s original proposal also provides a specific directive to 

“rebalance the portfolio commensurate with the change in forecasted customer switching due to 

municipal aggregation programs.”19  Thus, the IPA’s original Plan provides for a specific 

formulaic adjustment of the forecast to be approved in this docket, and on that basis is not 

inconsistent with the requirement to approve a load forecast in this proceeding. 

Accordingly, the Proposed Order should be revised consistent with the language changes 

reflected in Exception No. 1 in ComEd’s Exceptions. 

                                                 
17 Id. at 59. 
18 ComEd Verified Objections to the Procurement Plan of the IPA (“ComEd Obj.”) at 9-11. 
19 Plan at 38, 47. 
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II. EXCEPTION NO. 2:  COMED’S REVISED PROPSOSAL FOR A DEFINITIVE 
LIST OF RENEWABLE RESOURCES SHOULD BE ADOPTED; IT BENEFITS 
PARTICIPANTS AND CUSTOMERS WITHOUT COST. 

ComEd’s Verified Objections (“ComEd Obj.”) proposed that the Plan be “amended to 

provide participants in the renewable procurement process with a definitive list of generating 

facilities qualifying as renewable resources for the purposes of each planning year.”20  ComEd 

presented evidence that reducing uncertainty over what resources qualify will benefit all 

parties.21  Other parties acknowledge this benefit.22  Moreover, the specifics of ComEd’s 

proposal evolved as parties submitted comments and evidence.  The final proposal was that the 

list the IPA already prepares for ARES procurements under PUA Section 16-115D(a) be used 

because that Section explicitly adopts for ARES the identical definition of renewable energy 

resources applicable to utilities.23  ComEd submits that the Proposed Order should have accepted 

this proposal.  ComEd respectfully submits that the Proposed Order’s legal and practical 

concerns were all addressed as ComEd’s proposal evolved.   

First, ComEd proposes that the Plan should expressly provide that all parties to 

procurement processes conducted thereunder may rely on the most recent list of renewable 

resources that the IPA is already required to compile by Section 16-115D(a)(4).24  This 

addresses any concern that the Commission lacks authority to impose additional obligations on 

                                                 
20  ComEd Obj. at 31.  See also id  31-33 (argument in favor of this proposal). 
21 ComEd Obj. at 31-3. 
22 See Staff of the Illinois Commerce Commission Response to Objections to Procurement Plan (Staff 

Resp.”) at 2. 
23 It states:  “The definition of renewable energy resources contained in Section 1-10 of the Illinois Power 

Agency Act [i.e., the utilities’ definition] applies to all renewable energy resources required to be procured by 
alternative retail electric suppliers.”  220 ILCS 5/16-115D(a)(1). 

24 ComEd Reply at 5. 
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the IPA.25  No additional work is required of the IPA and ComEd does not ask the Commission 

to mandate the IPA to do anything at all.  All that is required is for the Plan to state that the list of 

renewable resources that the IPA already compiles can also be relied upon, subject to specific 

limitations, by participants in Plan procurements.  That is entirely within the Commission’s 

authority.  No party has suggested otherwise.   

Second, the practical concern about renewable resources that are too new to be listed has 

also been resolved.  ComEd proposes that the list be treated as definitive only for those resources 

that were in existence at the time the list was created.26  The vast majority of generators will have 

been in existence, allowing the vast majority of the benefits to be achieved without prejudicing 

any newcomer. 

The only remaining objection is predicated on a hypothetical concern that a renewable 

resource that does not appear on the IPA’s list because it is not in either the PJM-GATS or the 

MISO M-RETS systems may wish to participate.  Indeed, the IPA fears that it may be called on 

to go on a nationwide search to root out such hypothetical resources.  To be clear, this concern is 

fanciful  The PJM-GATS and M-RETS systems, in fact, allow for the reporting of deliverable 

renewable energy resources from outside, as well as inside, their respective RTO footprints.27  It 

                                                 
25 PO at 122. 
26 Id. 
27 PJM-GATS “tracks the attributes of all generation produced within or traded into the PJM region ….” 

http://www.pjm-eis.com/reports-and-news/~/media/pjm-eis/reports-news/20100422-gats-5-year-news-release.ashx.  
“GATS does not charge generator registration fees, certificate issuance or transfer fees, enabling residential solar 
owners to use GATS services for little to no cost.”  Id.  M-RETS similarly tracks renewables from beyond its 
footprint:  “Any generator located outside of the geographic footprint of M-RETS owned by a participating utility, 
or a generator with a contract with a participating utility to deliver energy into the M-RETS footprint may 
participate in M-RETS.  Any other generator may request to participate at an adjusted fee schedule to account for 
the recovery of start-up costs of the tracking system, and such a request is subject to approval by the M-RETS 
Board.”  Midwest Renewable Energy Tracking System Operating Procedures, Section 2 (Effective April 23, 2010) 
(http://www.mrets.net/resources/M-RETS-Operating-Procedures.pdf).  ComEd Reply at 7, fn. 19. 
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is simply unrealistic to assume that other, undeliverable resources are going to attempt to 

participate.  Indeed, no undeliverable resource has, to ComEd’s knowledge, ever been identified 

as the source of a REC.  The proposal should not be derailed because an unprecedented outlier 

may have to be addressed individually.   

But, even if one were, the IPA would still not be required to do anything additional – any 

such outlier can be addressed individually.  The simple answer is to allow new generators not on 

the IPA’s existing list to request the IPA to add it to the list.  As indicated in ComEd’s Reply to 

Responses to Objections, a provision can be added to the supply agreement whereby the supplier 

agrees to supply renewable resources only from facilities identified on the list at the time 

delivery is made.  This proposal takes the burden off of the IPA and places it on the supplier to 

identify facilities located outside of the PJM or MISO footprint that qualify as renewable energy 

resources under the IPA Act.   

In sum, ComEd’s proposal, as revised in response to the parties’ concerns, offers the 

Commission a rare opportunity.  As many parties, including Staff, recognize, reducing the 

uncertainty over what resources qualify as renewable will benefit vendors, customers, and 

utilities alike.  Those benefits can be had without any added costs and without imposing any 

additional work on the IPA.  The proposal should, therefore, be adopted.  Language adopting the 

proposal and addressing all parties’ concerns is included in ComEd’s Exception No. 2.  

III. EXCEPTION NO. 3:  THE PROPOSED ORDER SHOULD BE REVISED TO 
CONFIRM THE COMMISSION’S DECISION THAT NO HEARING WAS 
NECESSARY.  

The final Order must determine what modifications are required for the Commission to 

approve the Plan.  In so doing, it will of necessity resolve disputed issues.  Those issues, in turn, 

may be ones of law, of policy, or – potentially – of fact.  As the IPA observed in its Petition 
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initiating this Docket, “[p]arties may file objections based on alternative policy 

recommendations, or present legal arguments regarding the Plan, and the Commission may take 

those written objections into consideration in approving or modifying the Plan” without a 

hearing.  IPA Petition, pp. 4-5.  Moreover, it is clear that argument, conclusory statements, and 

affidavits and attestations not complying with Illinois Supreme Court Rule 191 cannot create 

material issues of fact even when they relate to material issues.28  Only when the Commission is 

faced with a need to resolve a genuine issue of material fact is an evidentiary hearing required.29   

In this Docket, the Commission has determined that an evidentiary hearing would not be 

necessary.30  It has not revisited that decision, and no party has asked it to.  Given the importance 

that the Commission’s procurement orders have to the process of securing resources for eligible 

retail customers at the lowest total cost over time, ComEd believes it important that the 

Commission make clear that the decisions in its final order are based on law and policy and on 

findings that are not contradicted by competent evidence.  ComEd believes that to be the 

intention of the Proposed Order already.  Language reinforcing that point, but not changing any 

result or rationale, is designated as ComEd Exception #3. 

                                                 
28 See Steiner Elec. Co. v. NuLine Technologies, Inc., 364 Ill. App. 3d 876, 881-882 (2006) (affidavit not 

meeting Rule 191 competence standards stricken; it does not create a material issue of fact requiring trial).  In the 
analogous context of summary judgment, where the question is if a court can decide an issue without an evidentiary 
hearing, it is also clear that competent evidence meeting Rule 191 standards is required.  Perfection Corp. v. 
Lochinvar Corp., 349 Ill. App. 3d 738 (1st Dist. 2004).Unsupported assertions and opinions, and self-serving or 
conclusory statements also do not suffice.  See Davis v. Times Mirror Magazines, Inc., 297 Ill.App.3d 488, 495 (1st 
Dist.), appeal denied, 179 Ill.2d 580 (1998). 

29 See Section 2-1005 of the Code of Civil Procedure, 735 ILCS 5/2-1005(c) (setting out when a judgment 
may be reached summarily, without an evidentiary hearing); Balmoral Racing Club v. Illinois Racing Bd., 151 Ill. 
2d 367, 408 (1992) (setting out constitutional due process rights that agencies must respect in considering 
conflicting evidence); People ex. rel. Illinois Commerce Comm’n v. Operator Communication, Inc., 281 Ill. App. 3d 
297, 301 (1st Dist. 1996) (explaining that, under the IAPA contested case rules, genuine factual disputes must be 
resolved via a hearing).   

30  In its Order of October 6, 2011, the Commission, after being briefed by the Chief ALJ, “determined, 
pursuant to 220 ILCS 5/16-111.5(d)(3), that no hearing is necessary.”   
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IV. EXCEPTION NO. 4:  MODEST TECHNICAL CORRECTIONS 
AND CLARIFICATIONS SHOULD BE INCLUDED IN THE FINAL 
ORDER. 

ComEd recommends that a modest number of technical amendments be made to the 

Proposed Order.  These amendments alter no recommended decision.  These suggestions, 

wherever they appear, are designated as Exception No. 4. 

CONCLUSION 

WHEREFORE, ComEd respectfully requests that the Proposed Order be modified as set 

forth in ComEd’s Exceptions and, as modified, be adopted by the Commission.   

Dated: December 1, 2011 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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