
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

NORTH SHORE GAS COMPANY  ) 

Proposed General Increase in   )   Docket No. 11-0280 

Rates for Gas Service    ) 

       ) 

THE PEOPLES GAS LIGHT AND COKE )  

COMPANY      ) 

Proposed general increase in   )   Docket No. 11-0281 

Rates for Gas Service    )   Consolidated 

 

 

 

REPLY BRIEF ON EXCEPTIONS AND EXCEPTIONS 

OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

 

 

 

 

 

LISA MADIGAN 

       Attorney General 

       State of Illinois 

 

        

Karen L. Lusson 

       Senior Assistant Attorney General 

       Assistant Attorney General 

Public Utilities Bureau 

       Illinois Attorney General's Office 

       100 W. Randolph Street, 11
th

 Floor 

       Chicago, Illinois 60601 

       Telephone: (312) 814-1136   

       Facsimile: (312) 814-3212 

       Email: klusson@atg.state.il.us 

         

Dated:  November 30, 2011 

mailto:klusson@atg.state.il.us


i 

 

TABLE OF CONTENTS 

 

I. INTRODUCTION..............................................................................................................1 
 

II. RESPONSE TO PGL/NS EXCEPTIONS .......................................................................3 

 

A. PGL/NS’s Objections to Certain Operating Income Adjustments 

Should Be Rejected ................................................................................................3 
 

1. The Proposed Order’s Rejection of Certain PGL/NS-Proposed 

Incentive Compensation Expenses Should Be Adopted in the Final 

Order ..........................................................................................................3 

 

2. The Proposed Order’s Disallowance of Appellate-Related Rate 

Case Expense Should Be Included in the Commission’s Final 

Order ..........................................................................................................5 

 

B. The Companies’ Rate of Return/Return on Equity Exceptions Should 

Be Rejected .............................................................................................................8 
 

C. The Rate Design Approved in the Proposed Order Should Be 

Retained in the Commission’s Final Order .........................................................8 

 

1. The Companies Claims that Their Proposed Rate Design Does Not 

Recover Demand Related Costs through the Customer Charge is 

Contradicted by Their Own Cost Study ..................................................8 

 

2. Demand Costs, Which Are Costs Driven by Peak Demand Usage, Are 

Not Fixed Costs and Should Be Recovered Through Variable 

Charges, as the Proposed Order Correctly Concluded ........................13 

 

3. Recovering Demand-Related Costs Through Variable Charges Is 

Consistent with the Statutory Goals of Energy Efficiency ...................18 

 

4. The Companies’ Proposal to Recover All Distribution-Related 

Uncollectible Costs through the Customer Charge Was Properly 

Rejected in the Proposed Order .............................................................19 

 

5. The Companies’ Exceptions Related to Bill Impacts Should Be 

Rejected .....................................................................................................21 

 

D. Rider VBA Should Be Rejected ..........................................................................23 

 

III. CONCLUSION ................................................................................................................29 

 



1 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

NORTH SHORE GAS COMPANY  ) 

Proposed General Increase in   )   Docket No. 11-0280 

Rates for Gas Service    ) 

       ) 
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COMPANY      ) 

Proposed general increase in   )   Docket No. 11-0281 

Rates for Gas Service    )   Consolidated 

 

 

 

BRIEF ON EXCEPTIONS AND EXCEPTIONS 

 OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

 NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, pursuant to Part 200.830 of the Illinois Commerce 

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.830, and in accordance 

with the schedule established in this docket, hereby file their Reply Brief on Exceptions to the 

Brief on Exceptions and Exceptions filed by Peoples Gas Light & Coke Company (“PGL”) and 

North Shore Gas Company (“North Shore”) (hereinafter “the Companies”) in the above-

captioned docket.  

 

I. INTRODUCTION 

 Unable to develop an evidentiary basis for Commission adoption of their extreme and 

unjustified return on equity, rate design and Rider VBA proposals, the Companies resort in their 

Exceptions brief to the warning of a highly paid utility consultant that decisions that stray from 

investor expectations will create an increase in the utility’s cost of capital.  PGL/NS BOE at 2.  
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Next, the Companies suggest that absent approval of their inflated and thoroughly debunked 

return on equity proposal, capital costs related to the Accelerated Main Replacement Program 

will rise.  They argue, too, that failure to either make Rider VBA permanent or adopt a 

discriminatory residential rate design that punishes the Companies’ lowest users (while 

subsidizing those who use the most natural gas) will not permit them to recover their “fixed 

costs” and, implicitly, make investors flee.  Id. at 2, 6-7.  

The Companies do acknowledge that the Commission is not bound by past practice when 

it comes to these issues.  Indeed, Illinois courts have held that “decisions of the Commission are 

not res judicata.”  Commonwealth Edison Company v. Illinois Commerce Comm’n, 405 

Ill.App.3d 389, 937 N.E.2d 685 (Second Dist. 2010), Rehearing Denied, Nov. 16, 2010.   The 

concept of public regulation requires that the Commission have power to deal freely with each 

situation that comes before it, regardless of how it may have dealt with a similar or even the 

same situation in a previous proceeding.  ComEd, 937 N.E.2d at 682, citing Mississippi River 

Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509 (1953).  A record containing new 

evidence or argument that implicates a past decision compels reconsideration on the new record 

and may require a different result.  Id.  The Companies, however, also opine that “a variance 

from the past decision requires a valid basis and an explanation.”  PGL/NS BOE at 2. 

Indeed, as highlighted in the Proposed Order, and in the AG Initial and Reply briefs, the 

evidence in this record supports the Proposed Order’s rejection of the Companies’ rate design 

and return on equity arguments and proposals.  The Companies assertion that an inflated 10.85% 

return on equity is the profit level the Companies’ need in order to attract investors lacks 

adequate record support and coherent logic. The Companies’ claim that nearly all costs are fixed 

is simply untrue based on the Companies’ own ECOSS.  The Companies have proposed rates 
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that do not recover their residential demand-related costs from the customers who cause them to 

be incurred (those customers who use more gas).  Instead, the Companies would require low-use 

residential customers to provide substantial subsidies to high-use residential customers – 

charging higher-use customers only about one-third to one-half of the demand cost that they 

impose on the system.   The Companies’ rate design proposal to assign demand-related costs to 

the fixed customer charge is contrary to established notions of cost causation and the long-run 

analysis and function of a public utility.  The Companies have identified the cost, but are not 

proposing to set rates to fairly recover that cost from the customers who cause it.  The result is 

rates that punish the Companies’ lowest users and subsidize, in some instances, with rate 

decreases for¸ the Companies’ highest users.   The Proposed Order rightfully concurred with the 

Governmental and Consumer Intervenors (“GCI”) on these points. 

 On the other hand, while the Proposed Order agrees that the record evidence shows that 

the conditions that cause the Commission to adopt Rider VBA in 2008 no longer exist, it 

inexplicably permits the rider to continue indefinitely on a pilot basis.  It is particularly 

perplexing, given that the Rider VBA proposal, too, rests on the Companies’ unsupported 

assertion that all costs are fixed, and that revenue guarantees for the residential and small 

commercial classes are necessary to ensure their recovery of costs.  

 The Companies’ Exceptions related to these and other ratemaking issues should be 

rejected for the reasons discussed below and in the AG Initial and Reply briefs. 

 

II. RESPONSE TO PGL/NS EXCEPTIONS 

 

A. PGL/NS’s Objections to Certain Operating Income Adjustments Should Be 

Rejected. 
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1. The Proposed Order’s Rejection of Certain PGL/NS-Proposed Incentive 

Compensation Expenses Should Be Adopted in the Final Order. 

As the Proposed Order correctly found, the Commission has permitted the recovery of 

incentive compensation costs in rates only when it is demonstrated that such compensation 

operates so as to provide identifiable benefits to the utility’s customers.  Proposed Order at 52, 

56, 57; See also AG Initial Brief at 16-18.   This policy reflects the Commission’s reasoned 

approach to the incentive compensation issue, which was upheld by the Illinois Appellate Court 

in Commonwealth Edison Co. v. Illinois Commerce Comm’n., 398 Ill.App.3d 510, 924 N.E.2d 

1065 (2d Dist 2009), reh. den.  April 6, 2010 (“Edison”).       

In its Brief on Exceptions, the Companies take issue with all of the adopted adjustments 

to requested incentive compensation expenses, but only addresses the Executive and Non-

Executive plans.   In this Brief, the People respond to the Companies’ arguments against the 

Proposed Order’s adjustment of Executive plan incentive compensation expenses.
1
  As noted in 

GCI witness David Effron’s testimony, responses to GCI discovery revealed that the Executive 

Incentive Plan was weighted 70% on earnings per share (“EPS”) criteria and only 30% on 

operational measures like safety and customer satisfaction.  GCI Ex. 2.0 at 16.  Consequently, 

both Staff witness Teresa Ebrey and GCI witness David Effron proposed adjustments to remove 

those costs not associated with operational goals from the Companies’ revenue requirements, 

which was adopted in the Proposed Order.  ALJPO at 52-53.  Specifically, these adjustments 

resulted in a recommended $605,000 reduction to North Shore’s test year operations and 

maintenance expense and a $3,612,000 reduction to PGL’s operations and maintenance expense.  

Id. 

                                                 
1
 GCI witness Effron proposed adjustments for both the Executive and Omnibus Incentive Compensation plans.  

Staff proposed similar adjustments as well as one for the Non-Executive plan.   
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 The Companies assert that the EPS metric is derived from net income, which is 

dependent on both revenues and costs, so that executive employees have a significant incentive 

to reduce costs, which will result in a higher EPS.  PGL/NS BOE at 44-45.  The Company notes 

that “both Staff and GCI witnesses agreed that, all else being equal, EPS will increase if a utility 

reduces its operating expenses,” and then presumes, “Thus, it is undisputed that customers can 

benefit from the Utilities’ EPS increasing.”  Id.  This brand of logic is unpersuasive.  Simply 

because a utility increases its net income through operating expense reductions does not translate 

into reduced rates for ratepayers.  Whether or not those reduced expenses translate into 

savings/benefits for ratepayers is dependent upon whether the Companies file a rate case, which 

test year they employ and what assumptions are used in the proposed cost of service in said rate 

filing.  These facts are conveniently omitted from this argument. 

 Second, the Utilities point to decision by the Utilities’ top executives to forego a general 

wage increase in 2009 in order to reduce costs and improve EPS, resulting in “in a benefit to 

customers in the amount of $127,082.”  Id.   Cleary Reb., NSPGL Ex. 25.0, 5:100-104; Cleary 

Sur., NS-PGL Ex. 43.0, 3:62 – 4:72. Contrary to arguments by Staff, they argue, this evidence 

does not show only a "de minimis" impact on the Utilities’ costs and EPS.  Id. 

 The Utilities submit that saving customers $127,082 in operating expenses (base wages) 

is not insubstantial.  The Utilities’ costs for the EPS metric are $1,101,800 (70% of the Utilities’ 

combined Executive Incentive Compensation Plan costs of $1,574,000). Thus, the $127,082 in 

proven cost savings is equal to 11.5% of the costs for the EPS metric ($127,082 / $1,101,800).  

The Companies opine that, at the very least, the Commission should approve recovery of 

$127,082 of the costs related to the EPS metric of the Utilities’ Executive Incentive 
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Compensation Plan, which they claim represents “operational cost savings equal to this amount.”  

Id. at 45.  

 GCI witness Effron’s rebuttal testimony rightly rejected this view.  GCI Ex. 7.0 at 10-11.  

Although the Companies’ arguments in this regard appear to create a connection between higher 

net income and lower costs for customers, that connection is much too tenuous to justify 

ratepayer responsibility for such expenses.   In theory, there are numerous ways to increase net 

income and EPS.  Some of them benefit ratepayers directly and are related to operations and 

service delivery, and others do not.  Moreover, as noted above, whether such savings will be 

translated to actual reductions in rates (or minimizing of rate increases) is unproven.  Cleary’s 

claim that the EPS metric that is part of the Executive Incentive Plan provides benefits to 

ratepayers by incentivizing cost reductions is not a sufficient nexus to justify this cost recovery 

because it wrongly assumes that any increase in net income (and hence, EPS) will always be 

operations or service-related.  As the Appellate Court held, “…to be recoverable, in addition to 

being reasonable and prudent, a cost must also pertain to operations or service delivery.”  Edison, 

398 Ill.App.3d at 516.    

 The Companies’ have not justified recovery of these costs that would meet the standards 

followed by the Commission in past orders or those endorsed in the Edison decision.  None of 

these costs disallowed in the Proposed Order should be included in the Companies’ revenue 

requirements. 

2. The Proposed Order’s Disallowance of Appellate-Related Rate Case 

Expense Should Be Included in the Commission’s Final Order. 

 

 Having wrongly received in the Proposed Order recovery of nearly all of its requested 

rate case expense, the Companies take issue with a minor disallowance of $24,000 for North 
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Shore and $56,000 for PGL related to rehearing and appellate rate case expense.  PGL/NS BOE 

at  55.  The Companies complain, first, that they were forced to defend their interests in a 

rehearing requested by intervenors in Docket No. 09-0166/09-0167 and in the appeal of that case 

(in which the Companies also filed a Petition for Review by the Appellate Court).  Moreover, 

they argue that appeals are a common expense in rate case litigation and, finally, that Section 9-

229 of the Act does not contemplate such disallowances.  Id. at 57.  

These arguments should be rejected for a couple of reasons.  First, The Commission 

should treat the rate case expense as an ordinary, recurring cost that can change from rate case to 

rate case like any other expense.  Simply because the Companies incur expense associated with 

rehearings and appeals does not mean those costs should be recovered.  The fallacy in the 

Companies’ argument on this point – that whatever legal expense cost that is incurred should be 

recovered -- is consistent with its unlawful claim that rate case expenses in general should be 

amortized and that a regulatory asset be created if new rates are set before the end of the 

amortization period.  As the People argued in the AG Initial and Reply Briefs, the cost should be 

treated in a balanced way consistent with other costs.  If the amortization period expires before 

new rates are set, consumers do not receive a rebate to account for the over-payment of the rate 

case expense.  Second, and more to the point being argued related to rehearing and appellate 

expenses, the utility should not be allowed to carry unamortized rate case balances into newly 

established rates that include expenses incurred after the close of the rate case.  Rather, a new 

rate case expense should be included in rates on the same terms as other operating costs, giving 

the utility the incentive to efficiently manage its operations and normalize this expense category. 

 AG Cross Exhibits 4 and 5, p. 2, detail amounts that the Companies requested be 

recovered in rates associated with the appeals of the Companies’ 2009 rate case.  NS-PGL 
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witness Sharon Moy testified that it is the Companies’ position that ratepayers should pay for the 

Companies’ appeal of rate cases.  Tr. at 133.  The basis for that position is that “there is no 

provision not allowing for recovery related to … appeals.”  Tr. at 133.    

 Ratepayers should not have to pay for expenses labeled “rate case expense” after the 

Commission issues its Order and throughout appellate process simply because there is no 

provision specifically prohibiting their recovery.  Appeals are a legal expense that should be part 

of the Companies’ legal expense budget (which the Companies recover in rates) and a 

discretionary expense.  They are not “rate case” expense per se.  In this regard, such expenses 

cannot be called “reasonable” as referenced under Section 9-229 of the Act.  Moreover, 

ratepayers should not subsidize the Companies’ attempt to get a better result than the one handed 

down by the Commission in a rate case order.  Presumably, the Companies’ Boards of Directors 

are consulted before an appeal is filed, and the Board represents shareholder interests.  If the 

Companies believe that a rate order is insufficient or in any way unlawful, shareholders should 

assume the costs associated with pursuing that legal avenue.  These amounts are rightly removed 

from recoverable rate case expense.   

 For these reasons, the Companies’ arguments on this point should be rejected. 

B. The Companies’ Rate of Return/Return on Equity Exceptions Should Be 

Rejected. 

 

 The People hereby incorporate by reference the arguments presented in the CUB/City of 

Chicago Reply Brief on Exceptions related to the Companies’ Exceptions to the Proposed 

Order’s findings on return on equity. 

C. The Rate Design Approved in the Proposed Order Should Be Retained in the 

Commission’s Final Order. 
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1. The Companies Claims that Their Proposed Rate Design Does Not 

Recover Demand Related Costs through the Customer Charge is 

Contradicted by Their Own Cost Study. 

 

The Companies take exception to the carefully analyzed residential rate design portion of 

the Proposed Order, and offer no new arguments in support of their claims that their proposed 

rates – which would significantly inflate the monthly customer charge by an astounding 45% for 

Peoples Gas customers and 39% for North Shore customers
2
 -- should be adopted.  The 

Companies first dispute the Proposed Order’s conclusion that the PGL/NS proposed rates would 

recover demand related costs, i.e. costs that vary with usage, through the monthly customer 

charge.  PGL/NS BOE at 69.   PGL/NS BOE at 69.   The Companies assert that they have not 

proposed to recover demand-related costs through the customer charge or on an equal amount 

per customer basis.  As “evidence” of this, they then quote testimony that asserts that demand-

related costs would be recovered through volumetric distribution rates.  PGL/NS BOE at 70.  

This assertion that they are not recovering demand-related costs through the customer charge 

because they say those costs are being recovered through the volumetric charges is nothing more 

than a tautology, based on their professed view that virtually 100% of the Companies’ residential 

delivery service costs are “fixed,” “i.e. they do not vary with the volume of gas delivered to 

customers.”  PGL Ex. 12.0 at 11.  The Companies’ own cost study, however, refutes their 

assertion that no demand-related costs are being recovered through the customer charge, to the 

extreme detriment of low-usage customers, and verifies the Proposed Order’s findings on these 

points.   

                                                 
2
 Peoples’ customer charge would increase under the Company’s proposal to $28.21 (compared to the current level 

of $19.50 per month).  For North Shore customers, the Company proposes to increase the customer charge from the 

current $17.80 to $24.75. 
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As noted in the AG Initial Brief, the Companies’ embedded cost of service study 

(“ECOSS”) disproves the Companies’ claim that all costs are fixed and thereby rightly recovered 

through fixed charges.   The ECOSS does not break costs down into “fixed” costs and “variable” 

costs.  Instead, the study divides the functionalized plant and expenses into three broad 

categories, based on how they are incurred:  1) customer-related, (2) demand (or capacity) 

related and (3) commodity-related costs.  Tr. at 855; PGL Ex. 13.0 at 8.  Here is how  NS-PGL 

witness Hoffman  Malueg defined these three cost categories: 

Customer related costs are incurred to extend service to and attach a customer to the 

distribution system, meter any gas usage, and maintain the customer’s account.  Customer related 

costs are found to vary with the number and density of customers, regardless of the customers’ 

gas consumption …Examples of costs classified to the customer classification include 

distribution services, meters, regulators, and customer billing and accounting expenses. 

 

Demand related costs are incurred to service the peak demand of the system.  Examples 

of costs classified to the demand classification include transmission and distribution mains, and 

localized distribution facilities designed to meet customer maximum peak day demand. 

 

Commodity related costs are those costs that vary with the throughput sold to, or 

transported for, customers.  However, when, as is the case with Peoples Gas, a gas utility’s cost 

of gas is not recovered through its base rates, very little, if any, of its remaining delivery service 

cost structure is commodity related. 

 

NS-PGL Ex. 13.0 at 8 (emphasis added).   Thus, the Companies’ own cost of service testimony 

acknowledges the existence of costs that vary by customer usage.   PGL/NS witness Hoffman 

Malueg notes, “Costs that are classified to the demand cost element are typically allocated to the 

rate classes using an allocation factor based upon the rate classes’ demand imposed upon the 

system during specific peak days.”  Id. at 9.  Thus, demand related costs are those that vary with 

the maximum usage that a customer places on the system.  Demand-related costs are reflected in 

the sizing of distribution mains, storage facilities, and other types of distribution facilities.  Id. at 

24.  
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Explicit evidence in the Companies’ ECOSS show residential demand-related costs are 

under-recovered in variable usage charges.  PGL/NS witness Valerie Grace, who relied on the 

ECOSS in designing the proposed residential rates shows in surrebuttal testimony that the 

demand-related costs included in base rates (that is, excluding storage-related costs) are 14.170 

cents per therm for PGL and 10.118 cents per therm for NS.  NS-PGL Ex. 45.1, line 11.   PGL's 

proposed second block SC 1 rate is only 10.974 cents per therm (PGL Sch. E-5, Sec. B, p. 1, line 

5, col. F), which is 3.2 cents per therm less than just the demand-related costs of delivering a 

therm to customers.  Similarly, NS's proposed second block SC 1 rate is only 5.120 cents per 

therm (NS Sch. E-5, Sec. B, p. 1, line 5, Col. F), which is approximately 5 cents per therm less 

than the demand-related cost of providing the service.  So, in fact, the Propose Order is correct 

that the Companies have proposed volumetric rates that do not recover the demand-related costs 

associated with delivering an additional therm of gas to customers.  Proposed Order at 183.   

GCI witness Scott Rubin, too, specifically pointed to evidence in the Companies’ ECOSS 

that shows that the Companies’ proposed residential rate structure fails to recover demand-

related costs in variable usage charges.  For Peoples, residential (SC 1) customers are responsible 

for $124,047,669 in demand-related costs.  PGL Sch. E-6, p. 2, line 38, col. C.  If that cost were 

recovered from residential customers in proportion to their annual consumption (that is, 

recovering the cost on a per-therm basis), the demand cost per therm would be 18.07¢ per 

therm.
3
  If the demand-related cost were collected based on residential consumption during the 

winter months only (that is, in a way that more closely tracks a customer’s contribution to peak 

                                                 
3
 GCI Ex. 3.0 at 6.  (SC 1 demand-related cost of $124,047,669 divided by projected 2012 SC 1 consumption of 

686,542,160 therms, from PGL Ex. 13.5, p. 2, line 15, col. C.) 
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demand), then the demand cost per winter therm would be 21.87¢ per therm.
4
  Peoples, however, 

is proposing a second block distribution charge of 10.974 cents per therm, while it incurs 

demand-related costs of 21.87 cents per therm of gas to a customer in the winter.  GCI Ex. 3.0 at 

18. 

For North Shore, SC 1 customers are responsible for $19,232,548 in demand-related 

costs.  NS Sch. E-6, p. 2, line 38, col. C.  If that cost were recovered from residential customers 

in proportion to their annual consumption, the demand cost per therm would be 10.57¢ per 

therm.
5
  If the demand-related cost were collected based on residential consumption during the 

winter months only, then the demand cost per winter therm would be 13.02¢ per therm.
6
  North 

Shore, however, is proposing a second block distribution charge of 5.120 cents per therm, while 

it incurs demand-related costs of 13.02 cents per therm of gas to a customer in the winter.  Id. 

NS-PGL witness Grace agreed during cross-examination that a residential customer who 

uses natural gas for space heating would have a higher peak demand than a residential customer 

who does not use natural gas for space heating.  Tr. at 856-857.  She also acknowledged that 

PGL’s and North Shore’s non-heating (cooking only) customers use less than one-tenth of the 

amount of gas as a typical heating customer.  Tr. at 858-859. 

 As the Proposed Order rightly highlighted, the Companies’ own ECOSS establishes that 

demand-related costs account for 30% of Peoples’ and 31% of North Shore’s total cost of 

serving residential customers ($123 million out of $409 million for PGL, $19 million out of $63 

                                                 
4
 GCI Ex. 3.0 at 6.  (SC 1 demand-related cost of $124,047,669 divided by projected SC 1 consumption from 

November through April of 567,268,530 therms, calculated from PGL WPE 6.9, line 1.) 

 
5
 GCI Ex. 3.0 at 7.  (SC 1 demand-related cost of $19,232,548 divided by projected SC 1 consumption of 

181,939,248 therms, from NS Ex. 13.5, p. 2, line 15, col. C.) 

 
6
 GCI Ex. 3.0 at 7.  (SC 1 demand-related cost of $19,232,548 divided by projected SC 1 consumption from 

November through April of  147,677,210 therms, calculated from NS WPE 6.9, line 1.) 
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million for NS).  Proposed Order at 183, citing PGL Ex. 13.7, p. 1; NS Ex. 13.7 p. 1.  Yet, the 

Companies have proposed rates that do not recover these residential demand costs from the 

customers who cause them to be incurred (those customers who use more gas).  Instead, the 

Companies would require low-use residential customers to provide substantial subsidies to high-

use residential customers – charging higher-use customers only about one-third to one-half of the 

demand cost that they impose on the system.   The Proposed Order’s rejection of such an 

inequitable and discriminatory rate design should be upheld and adopted by the Commission.   

 2. Demand Costs, Which Are Costs Driven by Peak Demand Usage, Are  

  Not Fixed Costs and Should Be Recovered Through Variable   

  Charges, as the Proposed Order Correctly Concluded. 

The companies next argue that demand costs are properly recoverable as fixed costs.  

PGL/NS BOE at 70.  As support for this statement, the Companies turn to a Commission order in 

the Companies’ last rate case, in which the Commission accepted Ms. Grace’s claim that 

demand-related costs are fixed.  PGL/NS BOE at 70, citing Order of January 21, 2010, Docket 

Nos. 09-0166, 09-0167 (cons.).  First, a prior Commission order does not constitute evidence.  

Section 10-103 of the Public Utilities Act (“the Act”) requires that the Commission orders be 

based exclusively on the record evidence.  220 ILCS 5/10-103.   Moreover, on this issue – how 

to properly design rates -- and all other rate-setting issues, the Companies have the burden of 

proof.  220 ILCS 5/9-201(c).   The Companies failed in that burden related to their claims that all 

costs were fixed, and that the residential customer charge should be substantially increased, as 

thoroughly detailed in the Proposed Order, and in the AG Initial and Reply briefs.  See AG Initial 

Brief at 66-86; AG Reply Brief at 34-40. 

Second, as noted in the Introduction of this Brief, Illinois courts have held that “decisions 

of the Commission are not res judicata.”  ComEd, 405 Ill.App.3d 389, 937 N.E.2d 685 (Second 

Dist. 2010), Rehearing Denied, Nov. 16, 2010.   The concept of public regulation requires that 



14 

 

the Commission have power to deal freely with each situation that comes before it, regardless of 

how it may have dealt with a similar or even the same situation in a previous proceeding.  

ComEd, 937 N.E.2d at 682, citing Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 

Ill.2d 509 (1953).  A record containing new evidence or argument that implicates a past decision 

compels reconsideration on the new record and may require a different result.  Id.   

As noted above, in the ALJPO and in the AG Initial and Reply briefs, the evidence in this 

record shows the Companies’ claim that nearly all costs are fixed is simply untrue based on the 

Companies’ own ECOSS.  The Companies have proposed rates that do not recover their 

residential demand-related costs from the customers who cause them to be incurred (those 

customers who use more gas).  Instead, the Companies would require low-use residential 

customers to provide substantial subsidies to high-use residential customers – charging higher-

use customers only about one-third to one-half of the demand cost that they impose on the 

system.   The Companies’ rate design proposal to assign demand-related costs to the fixed 

customer charge is contrary to established notions of cost causation and the long-run analysis and 

function of a public utility.  The Companies have identified the cost, but are not proposing to set 

rates to fairly recover that cost from the customers who cause it.  The result is rates that punish 

the Companies’ lowest users and subsidize, in some instances, with rate decreases for¸ the 

Companies’ highest users.   

As shown on GCI Ex. 3.9 (labeled as AG/CUB/City Ex. 3.9), attached to Mr. Rubin’s 

direct testimony, the Companies’ rate design proposal results in a 45% increase in the customer 

charge for bundled sales residential customers and a 48% increase for PGL’s transportation 

(Choices for You) residential customers.  For North Shore’s bundled and transportation 

residential customers, the increases are 39% and 40% respectively.  See GCI Ex. 3.10.   Non-
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heating (“cooking gas only”) customers make up 1.3% of North Shore’s and 15.1% of PGL’s 

residential customer base.  These customers only account for 0.2% of North Shore’s and 1.5% of 

PGL’s total residential gas usage.  NS-PGL Response to ALJ data request 1.02, 1.03. Clearly, 

these customers put minimal demands on the system and certainly do not contribute to the 

customer maximum peak demand that are recognized in demand costs in the ECOSS.  Yet, they 

are being assigned the costs that accrue from maximum peak day demand, and are being asked to 

shoulder a significantly larger share of any rate increase granted in this docket than their high 

usage residential counterparts. 

 The impacts on customer bills of such a rate design is inequitable and unreasonably 

discriminatory against customers with the lowest amount of natural gas usage.  For example, 

customers whose usage falls within the 0 to 10 therms range would see a 40% increase in their 

overall bill under the Companies’ proposed  rate design, while customers with usage between 

100 and 1000 therms would see increases of only 8% to 4%.   See City Cross Ex. 1; Tr. at 836.  

Customers who use 10 therms in a month could expect a 27% increase.  Id.  While NS-PGL 

witness Grace argued that “96% of bills are for 320 therms or less” (Tr. at 837), she confirmed 

that customers who use 250 therms experience only a 6% increase, as compared with the 27% 

and 40% figures for the lowest usage customers.  Id. 

For North Shore customers, similar inequities permeate the Companies’ rate design 

proposals.  Customers whose usage falls within the 0 to 10 therms range would see a 38% 

increase in their bill under the Companies’ proposed  rate design, while customers with usage 

between 100 and 1000 therms would see increases of 3% to negative 1%.   See City Cross Ex. 2; 

Tr. at 840.  In other words, the highest residential users would see rate decreases under the 
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Companies’ proposal despite their significant contribution to peak demand.  Ms. Grace  

confirmed that customers who use 250 therms would see no increase.  Id. 

Given the ECOSS’ definition of demand costs – i.e. costs incurred to meet customer peak 

demand on the distribution system – assigning these costs to the fixed customer charge on an 

equal amount per customer basis through the customer charge is contrary to cost causation 

principles and clearly inequitable, as evidenced by the rate impact data contained in City Cross 

Exhibits 1 and 2.  The Proposed Order correctly found that the rate impacts that result from the 

Companies’ proposed rate design are clearly and unreasonably discriminatory.  ALJPO at 184, 

187. 

The Proposed Order correctly concluded that demand-related costs are based solely on 

the amount of gas used by customers during peak periods: 

The Companies’ own data show that they incur substantial costs 

related to the peak demand that each residential customer places on 

the system.  These demand-related costs are apparent in the sizing 

of distribution mains, storage facilities, and other types of 

distribution facilities and related operations and maintenance costs.  

In addition, the Companies’ data show that some residential 

customers require substantially more expensive meters and 

regulators than the typical residential customer.  In other words, 

the Companies incur millions of dollars in costs each year that are 

directly related to the demands residential customers place on the 

systems. These costs should be recovered from customers in 

proportion to the amount of natural gas that they use, particularly 

when that gas is used during the winter, rather than through the 

fixed monthly customer charge.  Heating customers place 

dramatically larger demands on the system than do non-heating 

customers.  Further, larger heating customers place greater 

demands on the system than smaller heating customers.   

 

ALJPO at 183-184.   Accordingly, the Companies’ blanket categorization of all costs as fixed 

and their accompanying claim that they are not proposing to recover demand related costs 

through the customer charge, is disproven by their own cost data.   
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 The Companies’ theory that all of their delivery service costs are fixed, in fact, ignores 

and fails to appropriately account for cost causation.  Instead, the Companies assert that all 

residential customers should be charged essentially the same for demand-related costs, regardless 

of the amount of gas consumed.  It argues that the customer who uses the Companies’ facilities 

for cooking gas only should be assessed the same distribution charges (via an SFV rate or the 

Companies’ proposed discriminatory rate design coupled with Rider VBA) as the mansion-

owning heating customer who uses thousands of therms per year.  That approach to rate design is 

inequitable and discriminatory.  See AG Brief at 75-81.   

 This “once it’s installed, it’s a fixed cost” mindset is rooted in a short-run examination of 

an installation time-frame, rather than a cost-causation analysis.  As noted in the AG Reply 

Brief, the Companies’ view invites the Commission to ask, as it designs rates, “Has the 

equipment been installed?” rather than the more appropriate question, “What caused the decision 

to make that investment?”  The People assert the latter is the metric that must be applied as the 

Commission sets rates.  This notion is not unorthodox or controversial.  As noted by Mr. Rubin, 

the principle of cost causation applied over the long term – not the short-term examination of 

installation time-frames – has been the accepted rate design practice for decades.  The practice of 

pricing based on short-run cost, as the Companies propose, is inconsistent with the long-run time 

horizon and function of a public utility, and the proper setting of utility rates.  See AG Brief at 

73-75; AG Reply Brief at 37-38.    

 In this context, then, it can be argued that the Commission’s orders in the last PGL/NS  

and Nicor rate cases
7
 to accept the theory that all delivery service costs are fixed were the actual 

departures from past practice – not the Proposed Order.  The Commission’s unfortunate 

                                                 
7
 ICC Docket Nos. 09-0166, 09-0167 (cons.) (PGL/NS); Docket No. 08-0363 (Northern Illinois Gas Company, aka 

Nicor).  
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acceptance of the utilities’ rhetoric that all costs are fixed in those orders constituted the 

departure from its past practice of examining cost causation over the long term in the design of 

utility rates.  The notion that all costs are fixed is also antithetical to recent amendments to the 

Public Utilities Act related to energy efficiency goals (Sections 8-103, 8-104 and new section 8-

104A), and traditional regulatory policy that cost causers should pay, not the lowest user of the 

utility product.   

 

3. Recovering Demand-Related Costs Through Variable Charges Is 

Consistent with the Statutory Goals of Energy Efficiency.    

 PGL/NS next assert that demand-related costs "cannot be conserved," and thereby should 

be recovered in the customer charge.  Again, the only “evidence” of this claim is a reference to a 

Northern Illinois Gas Company (“Nicor”) Commission order in Docket No. 08-0363.   NS/PGL 

BOE at 70-71.  Again, the Order in this docket must be based on the record evidence.  The 

evidence shows clearly that each time a facility is replaced, the companies must determine how 

to size the facility to meet the expected peak demands that will be served.  Reducing (or 

increasing) demand has a direct relationship to the cost of installing and maintaining the facility.  

This is recognized in the companies' cost-of-service studies, as noted above, and confirmed by 

the Companies’ rate design witness.   

 Certainly Company the sizing and installation of new infrastructure is controlled by peak 

demand assessments.  As NS-PGL cost of service witness Hoffman Malueg testified, “Demand 

related costs are incurred to service the peak demand of the system.  Examples of costs classified 

to the demand classification include transmission and distribution mains, and localized 

distribution facilities designed to meet customer maximum peak day demand.”  NS-PGL Ex. 

13.0 at 8.  Thus, demand-related costs, in fact, can be conserved.  As noted infra, NS-PGL 
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witness Grace agreed during cross-examination that a residential customer who uses natural gas 

for space heating would have a higher peak demand than a residential customer who does not use 

natural gas for space heating.  Tr. at 856-857.   Thus, the Companies’ claim that demand-related 

costs are all fixed and cannot be conserved is simply wrong. 

 

4. The Companies’ Proposal to Recover All Distribution-Related 

Uncollectible Costs through the Customer Charge Was Properly Rejected 

in the Proposed Order.  

Finally, the Companies argue that the Proposed Order wrongly rejected their proposal to 

recover all distribution-related uncollectibles accounts expense, Account No. 904, through the 

customer charge.  PGL/NS BOE at 71.   First, the Companies assert that it is improper to 

determine uncollectibles based on the underlying components of the bill – the specific costs that 

may be recovered by those bills.  Id.  Yet, the Companies go on to explain why it is proper to do 

exactly that -- to separate gas costs from the other charges on the bill for purposes of 

uncollectibles, as evidenced in their Rider UEA-GC proposal
8
, ( uncollectible expense 

adjustment -- gas costs), which assesses charges based on a customer’s gas charge amounts.  Id.  

 The Proposed Order is correct in rejecting the Companies inclusion of Account No. 904 

costs in the customer charge, which would treat all residential, distribution-related uncollectible 

expense as being solely related to the number of customers.  ALJPO at 184.  As noted by GCI 

witness Rubin, the Companies’ themselves acknowledge in another part of their case that this is 

not a proper way to allocate or recover uncollectibles.  The Companies have proposed, and the 

Proposed Order adopts, Rider UEA-GC, which would recover uncollectibles related to gas costs 

for bundled sales customers on a per-therm basis.  This is an appropriate way to allocate and 

                                                 
8
 No party objected to the adoption of Rider UEA-GC, and it has been adopted in the Proposed Order, with certain 

Staff-proposed modifications.  ALJPO at 139. 
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recover such costs, but the Companies’ ECOSS does not use this approach.  Importantly, gas-

cost uncollectibles account for more than 50% of residential uncollectibles for each company.  

GCI Ex. 3.0 at 12. 

Second, policy makers have determined that while uncollectible expense is not “caused” 

by paying customers, the expense nevertheless needs to be recovered in a fair manner from 

paying customers.  In effect, we socialize the cost (similar to a tax), not based on cost causation 

(because no paying customer causes the Companies to incur costs for unpaid bills), but based on 

our notions of fairness.  As Mr. Rubin testified, however, it is not fair to require each residential 

customer to pay the same amount toward recovery of the costs of non-paying customers.  Doing 

so has the effect of requiring the smallest customers, such as a non-heating customer using just 

a few therms per month, to pay a much larger percentage of his or her bill toward non-paying 

customers than would be paid by a higher-use customer.  GCI Ex. 3.0 at 12-13. 

 In nearly every instance, our system of taxation is based on a notion of fairness that is 

based on either equivalent percentages or abilities to pay.  For instance, “uniform tax” policies 

require that each person pays the same percentage rate of tax on his or her income.  Similarly 

property taxes, sales taxes, and most other forms of taxation are based on uniform (or other 

measures of fair) percentage rates; not on precisely equivalent dollar amounts.  Id. at 13. 

 In contrast, the Companies’ proposal to include uncollectibles as part of the customer 

charge would recover the costs in equal amounts from each customer, regardless of the size of 

the bill.  Allocating and collecting uncollectible expense on a per-customer basis with such a 

diverse customer base is unreasonable.  Such expenses should be collected from residential 

customers as a percentage of the total distribution bill.  Id. at 13-14. 
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 Just as the Companies are proposing to recover uncollectibles related to the cost of gas 

through a per-therm charge, the Proposed Order correctly finds that a portion of SC 1 base-rate 

uncollectibles should also be recovered on a per-therm basis.  There is tremendous diversity 

within the SC 1 class, as noted above, and it is unfair to small customers to have to pay the same 

dollar amount for uncollectibles as very large SC 1 customers pay.  Instead, such costs should be 

shared among all SC 1 customers in proportion to the base rate portion of their bills, just as the 

Companies are proposing to share gas-cost-related uncollectibles in proportion to the gas-cost 

portion of SC 1 customers’ bills.  The Proposed Order’s adoption of Mr. Rubin’s rate design 

accomplishes just that. 

5. The Companies’ Exceptions Related to Bill Impacts Should Be 

 Rejected. 

 

 In a separate Exception, the Companies dispute the Proposed Order’s findings related to 

Bill Impacts, found at page 187 of the Proposed Order.  Here, the Proposed Order repeats its 

finding in the Residential Rate 1 Rate Design portion of the Order that the Companies’ Rate 1 

proposal would result in discriminatory rates.   ALJPO at 187.  The Companies object, repeating 

their mantra, despite the evidence in their own ECOSS, that all costs are fixed, and hence “the 

Utilities have not proposed to recover all demand costs through their customer charges.”  

PGL/NS BOE at 73. 

The fallacy of that statement has been addressed above.  The People would simply re-

state that the Companies’ proposed rates punish the lowest users of natural gas and subsidize, in 

some instances, with rate decreases for¸ the Companies’ highest users.   

As shown on GCI Ex. 3.9 (labeled as AG/CUB/City Ex. 3.9), attached to Mr. Rubin’s 

direct testimony, the Companies’ rate design proposal results in a 45% increase in the customer 
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charge for bundled sales residential customers and a 48% increase for PGL’s transportation 

(Choices for You) residential customers.  For North Shore’s bundled and transportation 

residential customers, the increases are 39% and 40% respectively.  See GCI Ex. 3.10.   Non-

heating (“cooking gas only”) customers make up 1.3% of North Shore’s and 15.1% of PGL’s 

residential customer base.  These customers only account for 0.2% of North Shore’s and 1.5% of 

PGL’s total residential gas usage.  NS-PGL Response to ALJ data request 1.02, 1.03. Clearly, 

these customers put minimal demands on the system and certainly do not contribute to the 

customer maximum peak demand that are recognized in demand costs in the ECOSS.  Yet, they 

are being assigned the costs that accrue from maximum peak day demand, and are being asked to 

shoulder a significantly larger share of any rate increase granted in this docket than their high 

usage residential counterparts. 

Under cross examination, NS-PGL witness Grace confirmed that bill impacts within the 

residential class also varied significantly, depending on a customer’s usage, under the 

Companies’ rate design proposal.  For example, customers whose usage falls within the 0 to 10 

therms range would see a 40% increase in their overall bill under the Companies’ proposed  rate 

design, while customers with usage between 100 and 1000 therms would see increases of only 

8% to 4%.   See City Cross Ex. 1; Tr. at 836.  Customers who use 10 therms in a month could 

expect a 27% increase.  Id.  While NS-PGL witness Grace argued that “96% of bills are for 320 

therms or less” (Tr. at 837), she confirmed that customers who use 250 therms experience only a 

6% increase, as compared with the 27% and 40% figures for the lowest usage customers.  Id. 

For North Shore customers, similar inequities permeate the Companies’ rate design 

proposals.  Customers whose usage falls within the 0 to 10 therms range would see a 38% 

increase in their bill under the Companies’ proposed  rate design, while customers with usage 



23 

 

between 100 and 1000 therms would see increases of 3% to negative  1%.   See City Cross Ex. 2; 

Tr. at 840.  In other words, the highest residential users would see rate decreases under the 

Companies’ proposal despite their significant contribution to peak demand.  Ms. Grace  

confirmed that customers who use 250 therms would see no increase.  Id. 

 Accordingly, the Proposed Order’s conclusion that the PGL/NS-proposed residential 

rates are discriminatory is consistent with the evidence in this record.  PGL/NS’s never explained 

why such rate inequities are reasonable or justified.  Their Exception on this point should be 

rejected. 

*  *  *  * 

 For all of the reasons noted above and in the ALJPO, the GCI-proposed residential rate 

design should be adopted by the Commission.  Unlike the Companies’ proposal, which 

establishes inequitable and discriminatory rates that punish low users of natural gas while 

subsidizing the highest users, the GCI proposal recovers costs in a manner that is much fairer to 

low-use residential customers and is more consistent with the Companies’ own cost study and 

cost causation principles that are the foundation of utility rate design.  The GCI-proposed rate 

design, adopted in the Proposed Order, should be likewise adopted by the Commission.
9
  

D. Rider VBA Should Be Rejected.  

 In the Proposed Order, the ALJs concurred with every evidentiary observation raised by 

GCI witness Dr. David Dismukes in his analysis of the Companies’ proposal to make Rider VBA 

permanent.  See ALJPO at 158-160.  The Proposed Order, for example, concludes that the 

                                                 
9
 The Companies propose, at the conclusion of their rate design exceptions, that should the Commission reject Rider 

VBA, that their alternative rate design proposal, namely 100% recovery of fixed costs through the customer charge, 

be adopted.  This proposal is addressed in the next section of this Brief, which addresses Rider VBA. 
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circumstances of high natural gas prices that existed when the Commission approved the rider in 

2008 no longer are present.  It concurs with GCI that the Companies were not able to show any 

significant level of revenue loss associated with energy efficiency or other phenomenon that 

demonstrate a need for a decoupling mechanism like Rider VBA.  The Proposed Order concurs 

that Rider VBA has in no way incited the Companies to increase energy efficiency investment.  

Id. 

 Nevertheless, the Proposed Order concludes that the rider should continue on a pilot basis 

and that, prior to the Companies' next rate case, workshops should be conducted to link Rider 

VBA to the goal of tying revenue losses from the Companies’ energy efficiency programs to 

Rider VBA rate adjustments.  ALJPO at 160.   

 The Companies, not surprisingly, take exception to the notion that the rider is somehow 

tied to lost revenues, and reference that the Commission concluded in 2008 when it approved 

Rider VBA as a pilot that it “does not seek to recover lost profits.”  PGL/NS BOE at 64.  The 

Companies’ claim that Rider VBA is not being proposed to recover “lost revenues” of any kind, 

efficiency-related or otherwise, is simply not credible.  When the Companies proposed Rider 

VBA in Docket 07-0241/07-0242, the Companies specifically cited to expectations of lost 

revenues due to efficiency efforts, warmer weather and conservation as the primary reason for 

the decoupling mechanism.  The Utilities argued at that time: 

Rider VBA, the Utilities explain, is a rate mechanism designed to 

provide the Utilities with a measure of assurance of recovery of the 

portion of the revenue requirement approved by the Commission in 

these proceedings that is to be recovered through those volumetric 

charges. Rider VBA is commonly known as a decoupling mechanism. 

The purpose of decoupling is to remove both the incentive utilities 

have to increase sales and the disincentives that utilities have to 

encourage energy efficiency for their customers. The Utilities have 

proposed Rider VBA in this proceeding based on their recognition of 

current environmental and economic realities and the impact of those 

factors on the regulatory process and the utility business. The Utilities 
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explain that Rider VBA is a mechanism which will determine an 

adjustment on a monthly basis for the effects of weather and usage 

changes, such as those caused by conservation measures, on the 

Utilities‘ rates.  

 

2008 Rate Order at 126.  While the Companies may claim that they are not seeking “lost profits,” 

the fact is the Companies’ alleged “cost of service” includes its proposed return on equity.  NS-

PGL witness Schott made this clear during cross-examination in this docket: 

Q. Finally, Mr. Schott, when you reference in responses to 

questions that I’ve asked you this morning and in your testimony, 

when you talk about (the) Company’s ability to recover its cost of 

service (a)ffecting its rate proposals, when you say “The ability of 

the Company to recover its cost of service,” you’re including in 

there, are you not, the Company’s proposed overall rate of return 

on rate base with the Company’s proposed return on equity? 

 

A. Yes, I am. 

 

Tr. at 99.  Thus, when the Companies assert repeatedly that they need Rider VBA in order to 

recover their costs, that assertion rests on two critical assumptions 1) the belief that they are 

entitled to be guaranteed a specific revenue level based on the most recent rate case, and 2) that 

all costs are fixed.  Rider VBA is referred to as a decoupling mechanism because the utility’s 

earnings between test years are no longer “coupled” to changes in sales volumes.   All business 

risks arising from changes in sales volumes are shifted from the utility to its customers under 

decoupling through the automatic rate adjustment mechanism that ensures the utility will fully 

recover its revenue requirement.  See AG Initial Brief at 53-54.   

 But riders are a mechanism to be used to recover specific kinds of expenses – not a 

designated level of revenues, as noted in the AG Brief on Exceptions and Initial and Reply 

briefs.  See, e.g., AG Brief on Exceptions at 33-41.  The Companies admit in their Exceptions 

that their proposed Rider VBA “is a full decoupling mechanism,” which seeks recovery of any 

and all revenue losses for the affected rate classes that are not equivalent to the revenue 
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requirement for those classes established in this case, including revenue losses associated with 

warmer than normal weather, efficiency, customer conservation, improved appliance efficiency 

standards and building envelopes.  PGL/NS at 65.  Given this characteristic of Rider VBA, it is 

no wonder that the Companies object to a process that seeks to tailor Rider VBA revenue 

recoveries to revenue losses specifically tied to Section 8-104 efficiency programs.   

 The People will not defend that conclusion in the Proposed Order.  See AG Brief on 

Exceptions at 33-41.  Certainly the other findings in the Proposed Order support the People’s 

position that (1) the Companies have not demonstrated a need for Rider VBA argue against its 

continuation and approval in this docket, and (2) the Companies’ costs are not all fixed.  (See 

Part C, infra.)  Moreover, as noted in the AG BOE, while tying revenue adjustments to specific 

efficiency losses would be an improvement over the existing Rider VBA, which simply adjusts 

customer rates based on overall usage, such a rider is still inconsistent with Section 8-104 of the 

Act, which only permits recover of efficiency program expenses (not lost revenues), among the 

other legal infirmities previously discussed.  See 220 ILCS 5/8-104(a).  Section 8-104 of the Act 

limits recovery from ratepayers of costs associated with a utility’s energy efficiency programs to 

“costs for reasonably and prudently incurred expenses for cost-effective energy efficiency 

measures.”  220 ILCS 5/8-104(a).  Recovery of lost revenues associated with those programs is 

not included within this definition of “reasonably and prudently incurred expenses.”     

It is also contrary to the mandate in Section 8-104 of the Act, which requires utilities to 

provide “service and facilities which are in all respects adequate, efficient, reliable and 

environmentally safe and which, consistent with these obligations, constitute the least-cost 

means of meeting the utility’s service obligations.” 220 ILCS 5/8-401.  Requiring ratepayers to 
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pay higher than necessary rates when usage declines – primarily because the weather happens to 

be warmer than normal – is inconsistent with this legislative directive.  

   Moreover, as pointed out repeatedly by the People, it is clear that the Companies’ 

proposed Rider VBA does not meet the criteria established by Illinois courts for permissible uses 

of a rider.  See AG Brief on Exceptions at 34-36.  As discussed in the AG Initial and Reply 

briefs, Rider VBA constitutes unlawful single-issue ratemaking because revenue decoupling has 

the effect of adjusting utility rates based solely upon changes in residential and Rate class 2, 

sales volumes, without regard to other changes in the utility’s rate base, operating expenses or 

the cost of capital.  Decoupling assumes, inappropriately, that the utility’s financial health is 

dependent on ensuring that an established revenue level is maintained between rate cases.  The 

Companies’ claims that it will not recover its “cost of service” without a Straight Fixed Variable 

(“SFV”) rate or Rider VBA is based on this unsupported premise. 

 The Companies also argue that they will see reduced load related to energy efficiency 

mandates under Section 8-104, and that this somehow justifies the approval of Rider VBA .   

PGL/NS BOE at 65.  This argument is a hollow one, however.  While the statute indeed calls for 

evidence of calibrated annual usage reductions, the computation of those reductions is not tied to 

revenues.  The Companies can satisfy the Section 8-104 efficiency mandates and still see 

increased revenue growth through the addition of new customers (Tr. at 51) and when weather is 

colder than normal, absent Rider VBA.  Moreover, any operational efficiencies associated with 

new technology, reduced labor needs or other cost reductions, serve to increase revenues 

regardless of customer usage. 

Finally, recognizing the riskiness of the Commission approving Rider VBA given the 

pending appeal of that rider, the Companies argue that it would be reasonable for the 
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Commission to adopt either an SFV rate or 80% recovery fixed cost recovery in the customer 

charge.  PGL/NS BOE at 66-67.  Again, these proposals, as discussed in Part C, infra, are based 

on the false premise that all of the Companies’ costs are fixed.  The record evidence belies that 

conclusion, as the Proposed Order correctly found.  As noted above, the Commission is bound to 

set rates based on the record before it.  220 ILCS 5/9-201(c).  The concept of public regulation 

requires that the Commission have power to deal freely with each situation that comes before it, 

regardless of how it may have dealt with a similar or even the same situation in a previous 

proceeding.  ComEd, 937 N.E.2d at 682, citing Mississippi River Fuel Corp. v. Illinois 

Commerce Comm’n, 1 Ill.2d 509 (1953).  A record containing new evidence or argument that 

implicates a past decision compels reconsideration on the new record and may require a different 

result.  Id.   

Moreover, the extreme inequities related to bill impacts between low and high users 

generated by the Companies’ original proposal, which are based on 62% and 69% of fixed costs 

being recovered through the fixed charges for PGL and NS, respectively, would be significantly 

heightened should the Commission adopt an 80% fixed cost recovery rate design or, worse yet, a 

100% SFV design.  The Commission should reject this proposal outright.  

 In sum, Rider VBA is both unlawful and unneeded.  Section 9-201, as well as Section 9-

202(b), of the Act permit utilities to file with the Commission any time they believe rate relief is 

needed.  220 ILCS 5/9-201, 9-202(b).  Section 9-202 permits interim rate relief when more 

immediate relief is needed than can be provided under the 11-month time-frame of Section 9-

201.  The Companies regularly take advantage of these opportunities for rate relief, as evidenced 

by their 2007, 2009 and the instant 2011 filings.  Clearly, Rider VBA has introduced no rate 

stability into the regulatory process by extending the time period between rate cases.  The 
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Companies appear to have embarked on regular, biennial rate filings in accordance with 

corporate wishes.  As noted earlier above, the Companies, quite simply, have failed to prove a 

legitimate need for Rider VBA. 

 One more point should be made about the need for Rider VBA as compared to traditional 

ratemaking, as highlighted in the AG Initial Brief.  As confirmed by NS-PGL witness Grace, the 

Companies’ rate design, and its filed rates, incorporates the demand forecasts supplied by 

PGL/NS witness Mr. Kuse.  Tr. at 867-868.  In addition, the Companies’ forecast of revenues 

relies on Mr. Kuse’s forecast.  Tr. at 343.  Mr. Kuse testified that when the Companies are 

forecasting demand, they take into account variables that might affect customer usage, including 

weather, price of gas, estimated energy efficiency investments by customers and socioeconomic 

trends.  Tr. at 343.  There simply is no need to further adjust rates going forward, between rate 

cases, for the Companies to recover its costs.  

*  *  *  *  

 For all of the reasons cited above, the Companies request to continue and permanently 

implement Rider VBA should be denied.  

III. CONCLUSION 

 For the foregoing reasons, the People request that the Commission reject the arguments 

of the Companies in their Brief on Exceptions and modify the Proposed Order in accordance 

with the recommendations made in the People of the State of Illinois’ Brief on Exceptions.   

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 
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