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AQUA ILLINOIS’ MOTION TO STRIKE  
LAKE COUNTY’S INITIAL BRIEF 

 
 

 Aqua Illinois Inc. (“Aqua”) files with the Illinois Commerce Commission (the 

“Commission”) this Motion to Strike the County of Lake’s (“Lake County”) Initial Brief 

pursuant to Section 200.190 of the Commission’s Rules of Practice.  83 Ill. Adm. Code 200.190. 

INTRODUCTION 

 On November 22, 2011, Intervenor Lake County filed its Initial Brief (the “Brief”) in this 

proceeding.  Lake County’s Brief is replete with citations to information that is not part of the 

evidentiary record.  Remarkably, Lake County includes such citations despite the fact that the 

Administrative Law Judge (“ALJ”) expressly excluded this information from the evidentiary 

record due to Lake County’s failure to comply with the procedural schedule.  Further, Lake 

County’s Brief improperly contains factual analysis without citation to the record.  In reality, 

Lake County attempts to present new facts in its Brief, which also is improper.  Given that Lake 

County’s Brief is improperly strewn with references to extra-record information, and also 

attempts to insert new facts into this proceeding via its brief, the entire Brief should be stricken – 

to do otherwise would unfairly prejudice Aqua.     

ARGUMENT 

 Illinois law is clear, a Commission Order must base its findings and conclusions upon 

evidence contained in the evidentiary record.  220 ILCS 5/10-103 (“any finding, decision or 
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order made by the Commission shall be based exclusively on the record for decision in the 

case”); 5 ILCS 100/10-35(c) (“[f]indings of fact shall be based exclusively on the evidence and 

on matters officially noticed”); 83 Ill. Adm. Code 200.800(a) (“[s]tatements of fact in briefs and 

reply briefs should be supported by citation to the record.”); Business & Professional People for 

Public Utility Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 227 (1989), (“[a]ny order 

of the Commission must ‘be based exclusively on the record’”) (citing Ill. Rev. Stat. 1987, Ch. 

111 2/3, par. 10-103 (now 220 ILCS 5/10-103)).   

 Lake County’s Initial Brief should be stricken because it (1) relies on “exhibits” that are 

not part of the evidentiary record, and (2) makes claims that are otherwise improperly supported 

and/or based on information that the ALJ previously has stricken.  

1. Lake County “Exhibits A, B, and C” Have Not Been Admitted Into Evidence. 

 Lake County’s Brief contains extensive references and citations to Intervenor “Exhibits 

A, B, and C”, referring to these documents at least 15 times throughout the pleading.   These are 

presumably the “Exhibits A, B, and C” that were attached to Lake County’s Petition to Intervene, 

filed on September 29, 2011.1  At no point during the course of this rate case were these Exhibits 

admitted into evidence.    

 In fact, Lake County referenced these Exhibits in its previously stricken rebuttal position. 

Lake Co. Reb. Resp. (stricken), p. 1 ¶ 1; p. 2 ¶ 2.  Lake County’s “rebuttal” filing was stricken in 

total, pursuant to the ALJ’s Ruling issued October 21, 2011.  Specifically, Lake County similarly 

relied on “Exhibits A, B, and C” in crafting its ill-fated Rebuttal Response.  Id.  Finding that the 

Rebuttal Response did not actually rebut Aqua’s rebuttal testimony nor otherwise respond to 

                                                            
1 Two of the documents purport to contain information regarding water sales between Aqua and two communities 
located in Lake County.  The third document, purporting to contain a chart of current and proposed tariffs, is 
unattributed to any source, expert or otherwise, and is unsupported by any explanation, on the record or otherwise, 
of what it is intended to show. 
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direct testimony from the Commission Staff (“Staff”) or the Illinois Attorney General’s Office 

(“AG”), the ALJ properly struck the County’s Rebuttal Response and supporting affidavits.  ALJ 

Ruling, issued Oct. 21, 2011. 

 Accordingly, these “exhibits” are not part of the evidentiary record and the authenticity, 

veracity and relevancy of such documents has not been proven.  Therefore, it would be reversible 

error for the Commission to consider any statement or argument derived from these documents 

in rendering any finding or conclusion.  The County’s Initial Brief, which relies heavily on these 

Exhibits, is therefore improper and should be stricken in its entirety. 

2. The Remainder of Lake County’s Assertions are Wholly Unsupported by the 
Record and/or Based on Previously Stricken Information.    

 
 Many of the assertions in the County’s Initial Brief are wholly unsupported by law, fact, 

or evidence.  For example, the Initial Brief provides an analysis of Aqua’s proposed Cost of 

Service Study (“COSS”), along with a critique of the method used to calculate bad debt expense, 

imputed costs and expenses, and the Customer Equivalent Unit.  Lake Co. Init. Br. pp. 4-5. 

However, Lake County fails to provide any evidentiary basis for its position(s).  Similarly, 

without any legal, factual, or evidentiary support for its proposal, Lake County proposes a 

monthly rate increase of $35.69/month for six inch and smaller meters, and a general tariff 

increase of no greater than 35.1%.  Lake Co. Init. Br. pp. 6-7.  Lake County’s broad arguments 

are unsubstantiated and have no support from the evidentiary record.  

 Many of the same facts and statements that were stricken in Lake County’s Rebuttal 

Response now reappear in its Brief.  For instance, Lake County claims in both documents that 

Aqua’s proposed overall rate increase to the County equals an increase of 95.3%.  Lake Co. Reb. 

Resp. (stricken) ¶ 9; Lake Co. Init. Br. p. 6.  In Lake County’s Rebuttal Response, it attributed 

such calculation to the rejected affidavit of its witness, Mr. Smith, but provided no citation for 
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the calculation in its Brief.  In another example, Lake County spends much of its Brief focusing 

on Aqua’s proposed COSS without citing to a single source or evidentiary basis to support its 

position.  Interestingly, although the Initial Brief does not cite to a single source or piece of 

evidence to support its position, the analysis is nearly identical to that contained in Lake 

County’s stricken Rebuttal Response and Mr. Smith and Mr. Kolb’s stricken affidavits.  

 In sum, Lake County’s Brief is based on wholly unsupported claims, which, if anything, 

are derived from information that the ALJ already has stricken.  Meanwhile, Initial Briefs have 

been submitted by Aqua, AG, Staff, and Viscofan USA, Inc. and Reply Briefs and Proposed 

Orders are due very shortly, on December 8, 2011.  Accordingly, Aqua should not be unfairly 

prejudiced in having to address entirely new and unfounded issues at this late of a date – issues 

which Aqua did not have a chance to present rebuttal evidence during the evidentiary portion of 

this proceeding. 

CONCLUSION 

 In conclusion, Lake County’s Initial Brief improperly references information that the ALJ 

previously has stricken and which is not in evidence, and likewise presents factual arguments 

that are not supported in the evidentiary record.  The Commission should not allow such 

irrelevant, misleading, and unfairly prejudicial arguments to be presented in briefs and 

considered.  For these reasons, Lake County’s Initial Brief should be stricken in its entirety. 
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WHEREFORE, Aqua Illinois Inc. respectfully moves the Commission to strike Lake 

County’s Initial Brief in its entirety, and for all other just and appropriate relief.  

Dated: November 29, 2011 

        By: /s/ John E. Rooney  
        Counsel for Aqua Illinois, Inc. 
  
        John E. Rooney 
        Rooney Rippie & Ratnaswamy LLP 
        350 W. Hubbard Street, Suite 430 
        Chicago, Illinois 60654 
        (312) 832-4500 
        john.rooney@r3law.com 
          
     

  


