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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission )
)

On Its Own Motion )
)

In re Proposed Contracts between Chicago )
Clean Energy, Inc. and Ameren Illinois Company ) ICC Docket No. 11-0710
and Between Chicago Clean Energy, Inc. and )
Northern Illinois Gas Company for the Purchase )
and Sale of Substitute Natural Gas Under the )
Provisions of Illinois Public Act 97-0096. )

DRAFT PROPOSED ORDER ON BEHALF OF CHICAGO CLEAN ENERGY, LLC

Chicago Clean Energy, LLC (“CCE”), by and through its attorneys, DLA Piper LLP 

(US), pursuant to Section 200.810 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”) (83 Ill. Admin. Code 200.800), respectfully submits its Draft Proposed Order in

the instant proceeding addressing the return on equity for investors in its proposed clean coal 

SNG brownfield facility.

INTRODUCTION

Chicago Clean Energy, LLC (“CCE”) intends to construct and develop a clean coal SNG 

brownfield facility (“Project”), as defined in the Illinois Power Agency Act (“IPA Act”).  (See 20 

ILCS 3855/1-10.)  The IPA Act defines a clean coal SNG brownfield facility as:

a facility that (1) has commenced construction by July 1, 2015 on an urban 
brownfield site in a municipality with at least 1,000,000 residents; (2) uses a 
gasification process to produce substitute natural gas; (3) uses coal as at least 50% 
of the total feedstock over the term of any sourcing agreement with a utility and 
the remainder of the feedstock may be either petroleum coke or coal, with all such 
coal having a high bituminous rank and greater than 1.7 pounds of sulfur per 
million Btu content unless the facility reasonably determines that it is necessary to 
use additional petroleum coke to deliver additional consumer savings, in which 
case the facility shall use coal for at least 35% of the total feedstock over the term 
of any sourcing agreement; and (4) captures and sequesters at least 85% of the 
total carbon dioxide emissions that the facility would otherwise emit.
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(Id.)  As recently amended by Public Act 97-0096, the Illinois Public Utilities Act (the “Act”) 

governs the approval process for long-term contracts (“Sourcing Agreements”) between CCE 

and natural gas utilities for purchase of substitute natural gas (“SNG”) from the Project.  (See 

220 ILCS 5/9-220(h-1), et seq.)  The Act directs the Commission to “approve a sourcing 

agreement containing the capital costs, rate of return, and operations and maintenance costs.”  

(See 220 ILCS 5/9-220(h-4).)  In accordance with the Act, most of the terms of the Sourcing 

Agreement have been decided by the Illinois Power Agency (“IPA”); the Capital Development 

Board (“CDB”) has identified reasonable ranges for CCE’s estimated capital costs and operation 

and maintenance (“O&M”) costs; CCE has requested approval of capital and O&M costs within 

the ranges identified by the CDB.  At this time, the Commission’s sole role is to approve a rate 

of return, including a commercially reasonable return on equity.  The rate of return is described 

in the Act as a function of the return on equity and the actual cost of debt:

Rate of return shall be comprised of the clean coal SNG brownfield facility's 
actual cost of debt, including mortgage-style amortization, and a reasonable return 
on equity.

(220 ILCS 5/9-220(h-3)(1)(B).)  The final draft Sourcing Agreement transmitted by the IPA to 

the Commission includes Schedule 5.2A, which derives the rate of return based upon the 

approved return on equity, with the actual cost of debt to be determined at CCE’s financial close 

on the Project.  Thus, the sole issue in this proceeding is the appropriate return on equity that 

investors in the Project may recover.  The Act prescribes the standard for this inquiry, namely:

[The Commission shall] select a commercially reasonable return on equity taking 
into account the return on equity being received by developers of similar facilities 
in or outside of Illinois, the need to balance an incentive for clean-coal technology 
with the need to protect ratepayers from high gas prices, the risks being borne by 
the clean coal SNG brownfield facility in the final draft sourcing agreement, and 
any other information that the Commission may deem relevant.

(Id.)  
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SUMMARY OF PARTIES’ POSITIONS

Comments were filed by Commission Staff (“Staff”), CCE, the Attorney General’s 

Office (“AG”), the Citizens Utility Board (“CUB”), and Northern Illinois Gas Company d/b/a 

Nicor Gas (“Nicor Gas”).

CCE

CCE requests that the Commission approve a base return on equity of $0.93/MMBtu, in 

accordance with its proposed revisions to Schedule 5.2A of the Sourcing Agreement.  (See 

Verified Comments of CCE at 2-3.)  CCE explains that its requested base return on equity is 

within the range of 2.1% to 5%, which is far lower than the 9% ceiling that was proposed by the 

IPA and supported by other parties.  (See, e.g., CUB Verified Initial Comments at 1-2, 4; AG 

Verified Initial Comments at 1-2.  See also Verified Comments of CCE at 3.)  CCE notes that its 

approach is a probability-weighted, risk-adjusted number, and thus sensitive to hundreds of price 

contingencies.  (See Confidential Exhibit C to Verified Comments of CCE, at 8-9.)  In particular, 

CCE avers, the approach it took specifically incorporated the requirements of the Act.  (See 

Verified Comments of CCE at 3-4 quoting 220 ILCS 5/9-220(h-3)(1)(B).)

CCE explains that no other party recommended a return on equity figure lower than 

CCE’s proposals.  To wit, CCE notes that Staff accepted CCE’s $0.93/MMBtu recovery as 

“reasonable” and recommended recovery based on that proposal.  (See Staff Statement 

Regarding Return on Equity at ¶¶ 7-8.)  CCE further explains that, using the contract sales 

amounts reflected in the Sourcing Agreement, the pre-tax rate of return proposed by Staff of 

4.44% is higher than the 4.23% that would result under CCE’s proposal.  CCE highlights that the 

IPA recommends a base return on equity of no higher than 9%, a rate that is far above CCE’s 

entire range of proposals.  (See IPA Recommendations on Return on Equity at 1; see also CUB 
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Verified Initial Comments at 1-2, 4 (adopting IPA recommendation).)  CCE further notes that 

other commenting parties did not provide specific alternative proposals or suggested adjustments 

to CCE’s proposed return on equity or the underlying calculations.  (See, e.g., Nicor Gas Verified 

Initial Comments at 1-2; AG’s Verified Initial Comments at 2, 4-5.)  In its Verified Reply 

Comments, CCE proposes a modification to Schedule 5.2A to the Sourcing Agreement, to 

include a sub-calculation recommended by Staff.  This sub-calculation demonstrates that the 

approved pre-tax accounting return on equity uses a percentage basis (4.44%) is used to derive 

the return on equity for a per-MMBtu basis ($.0.93); including this sub-calculation does not 

change any of the IPA-approved Sourcing Agreement mechanics.

CCE concludes that because its own analysis specifically incorporates and meets the 

standard in the Act, and all other commenting parties either supported CCE’s proposal or failed 

to provide alternative proposals or calculations, the Commission should adopt CCE’s proposed 

return on equity.

Staff

Staff comments that the focus of this proceeding should be the “base” return on equity --

in other words, the amount recovered from ratepayers through the Sourcing Agreement to be 

approved in this proceeding, rather than from other revenue streams.  (See Staff Statement 

Regarding Return on Equity at ¶¶ 1, 3.)  Staff notes that CCE’s consultant provided a return on 

equity as a measure of output, but did not estimate the actual dollar amount of that proposal; 

Staff calculates this amount as $39.12 million, or 4.44%.  (See id. at ¶¶ 2, 4-6.)  Staff argues that 

when compared to the cost of non-convertible debt (which should be higher), the proposed return 

on equity compares favorably and therefore is “reasonable” and “should be adopted.”  (See id. at 
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¶¶ 7-8.)  If, however, the volume for the Sourcing Agreement changes, Staff proposes a formula 

for adjusting the equity charge (in $/MMBtu).  (See id. at ¶ 9.)

AG

The AG agrees with the position of the IPA and its consultant that the base return on 

equity should be no higher than 9%.  (See AG Verified Initial Comments at 1-2.)  The AG 

suggests that the risk profile for CCE, as set out in the Sourcing Agreement and Public Act 97-

0096, contains several protections for CCE.  (See id. at 3-4.)  The AG concludes that these risk 

profile factors should be considered by the Commission when setting the final return on equity.

CUB

CUB agrees with the position of the IPA and its consultant that the base return on equity 

should be no higher than 9%.  (See CUB Verified Initial Comments at 1, 4.)  CUB notes that 

return on equity is a necessary component of the project, and identifies the issue of balancing the 

need to attract investors with the protection of customers from unreasonable rates.  (See id. at 1-

2.)  CUB compares the risk of the CCE project with traditional utility projects, recommending a 

base return on equity below that of electric and natural gas utilities, further noting that CCE has 

the ability to earn past the “base” return on equity at stake in this proceeding.  (See id. at 3-4.) 

Nicor Gas

Nicor Gas states that it does not have specific comments about the rate of return, but 

rather provides “considerations” for the Commission in setting the return on equity.  (See Nicor 

Gas Verified Initial Comments at 1.)  Nicor states that for most capital projects, the “internal” 

rate of return initially starts negative and becomes positive over the life of a project.  (See id. at 

1-2.)  Nicor Gas also highlights several factors it considers to impact the risk inherent in the 
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project, notably aspects of Public Act 97-0096 relative to the risk profile of an investment from a 

natural gas utility.  (See id. at 2.)

COMMISSION ANALYSIS AND CONCLUSIONS

The Commission finds that CCE’s proposal of a $0.93/MMBtu base return on equity to 

be commercially reasonable, taking into account the considerations prescribed by the Act.  (See 

220 ILCS 5/9-220(h-3)(1)(B).)

Notably, no commenting party has advocated a lower figure than that which CCE 

proposes.  Indeed, CCE’s proposal is well below the ceiling that was advocated by the IPA, and 

supported by the AG and CUB.  Likewise, although Staff proposes a different path of analysis, 

even following that approach would result in the Commission approving a slightly higher figure 

than that being requested by CCE.  Thus, because we have found CCE’s analysis and result to be 

reasonable and consistent with the Act, we adopt CCE’s proposed base return on equity, as well 

as the attached Schedule 5.2A, which shall be incorporated into the Sourcing Agreement, 

providing the mechanism to calculate the rate of return using the return on equity approved 

herein and CCE’s actual cost of debt.

FINDINGS AND ORDERING PARAGRAPHS

The Commission, having considered the entire record herein and being fully advised in 

the premises, is of the opinion and finds that:

(1) Chicago Clean Energy, LLC intends to construct and develop a clean coal SNG 

brownfield facility, as defined in the Illinois Power Agency Act; and

(2) Ameren Illinois Company is an Illinois corporation engaged in the transportation,

purchase, storage, distribution and sale of natural gas to the public in Illinois and is a public 

utility as defined in Section 3-105 of the Act;
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(3) Northern Illinois Gas Company is an Illinois corporation engaged in the 

transportation, purchase, storage, distribution and sale of natural gas to the public in Illinois and 

is a public utility as defined in Section 3-105 of the Act;

(4) the Commission has jurisdiction over the parties and the subject matter herein;

(5) the recitals of fact and conclusions of law reached in the prefatory portion of this 

Order are supported by the evidence of record, and are hereby adopted as findings of fact and 

conclusions of law; the Appendix attached hereto provide supporting calculations;

(6) Chicago Clean Energy’s proposal of a $0.93/MMBtu base return on equity as set 

forth in the attached Schedule 5.2A is found to be commercially reasonable and is approved as 

the mechanism to calculate the rate of return using the return on equity approved herein and 

reflecting Chicago Clean Energy’s actual cost of debt.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the attached 

Schedule 5.2A shall be incorporated into Chicago Clean Energy’s sourcing agreements with 

Ameren Illinois Company and the Northern Illinois Gas Company, providing the mechanism to 

calculate the rate of return using the return on equity approved herein and reflecting Chicago 

Clean Energy’s actual cost of debt.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of the 

Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 

Administrative Review Law.

By Order of the Commission this ____ day of December, 2011.
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Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Michael R. Strong
DLA Piper LLP (US)
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
michael.strong@dlapiper.com
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SCHEDULE 5.2A

FORMULA FOR ADJUSTMENT OF CAPITAL COMPONENT

                          

(A) ICC-Approved Capital Costs ($)1 2,938,225,690 2,938,225,690 

(B) Base Case Interest Rate (%) 7.25% 7.25%

(C) Base Case Debt Percentage (%) 70% 70%

(D) Base Case Debt Amount ($) = A x C 2,056,757,983 2,056,757,983 

(E) Base Case Debt Term (Years) 30 30

(F) Base Case Cost of Debt ($/year) = 169,928,561 169,928,561

Levelized amortization based on B, D, E

(G) Maximum Annual Contract Quantity (MMBtu)2 42,064,500 42,064,500 

(H) Base Case Cost of Debt ($/MMBtu) = F / G 4.04 4.04

(I) Base Case Equity Amount ($) =  A x (1 - C) 881,467,707 881,467,707

(J) ICC-Approved Base Rate of Return (%) 4.44% 4.44%

(K) ICC-Approved Rate of Return ($/MMBtu) = I x J / G 0.93 0.93

(L) Base Case Capital Recovery Charge ($/MMBtu) = H + K 4.97 4.97

(M) Actual Interest Rate (%) 6.00%

(N) Actual Cost of Debt ($/year) = 149,421,229 

Levelized amortization based on D, E, M

(O) Actual Cost of Debt ($/MMBtu) = N / G 3.55

(P) ICC-Approved Capital Recovery Charge ($/MMBtu) = K + O 4.48

Filled in by ICC

Calculated

1) Capital Costs do not include CPR Commitment Amount

2) Calculated based on 43,500,000,000 scf multiplied by the SNG heating value of 967 btu/scf


