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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission 
On Its Own Motion 
 
In re Proposed Contracts between Chicago 
Clean Energy, Inc. and Ameren Illinois 
Company and Between Chicago Clean 
Energy, Inc. and Northern Illinois Gas 
Company for the Purchase and Sale of 
Substitute Natural Gas Under the Provisions 
of Illinois Public Act 97-0096. 
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Docket No. 11-0710 

NICOR GAS COMPANY’S REPLY COMMENTS RELATING TO  
THE SNG SOURCING AGREEMENT RATE OF RETURN 

Pursuant to the Administrative Law Judge’s schedule established at the November 14, 

2011 public hearing, Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) 

submits its reply comments to the Verified Comments filed by Chicago Clean Energy, Inc. 

(“CCE”) and to the Statement Regarding Return on Equity filed by the Staff (“Staff”) of the 

Illinois Commerce Commission (the “Commission”).   

At the outset, Nicor Gas states that it cannot fully respond to CCE’s comments regarding 

its proposed return on equity given that Nicor Gas has only received a redacted version of those 

comments and the accompanying exhibits, which were inappropriately filed by CCE without a 

Protective Order in place in this proceeding, and Nicor Gas has not been furnished the project 

cash flow analyses and financial models upon which CCE’s proposal is based.  Nicor Gas 

submits that a full, fair and open evaluation of CCE’s proposal cannot be achieved when 

documentation concerning project economics are cloaked in secrecy and are not made available 

to parties to the proceeding.  

Further, Nicor Gas notes that it is implicit in CCE’s comments that the Commission is 

bound to determine the Capital Component of the Base Contract Price in the draft sourcing 
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agreement approved by the Illinois Power Agency (the “IPA approved sourcing agreement”) 

utilizing the formula set forth in Schedule 5.2A of the IPA approved sourcing agreement.  

Among other things, that schedule has set 42,064,500 MMBtu (43.5 Bcf multiplied by .967) as 

the final pricing determinant.  As correctly noted in the Statement Regarding Return on Equity 

submitted by Staff, the proper mechanism for calculating the Capital Component of the Base 

Contract Price under the IPA approved sourcing agreement, including the proper pricing 

determinant to be used in that calculation, is an issue that will be considered separately by the 

Commission.  Nicor Gas will address this issue in its filing to be made on December 9, 2011 in 

accordance with the Administrative Law Judge’s ruling of November 17, 2011.  

While Nicor Gas ultimately does not take a position on the appropriate return on equity to 

be awarded to CCE, it asserts that it and its customers have a right to expect that the 

Commission’s return on equity determination is made based on an appropriate analytical 

evaluation, correct facts and a proper assessment of the project risks and rewards.  As noted 

above, Nicor Gas has not been provided access to all the documentation needed to respond 

adequately to CCE’s return on equity proposal.  Nicor Gas does have a number of concerns 

regarding the accuracy of CCE’s portrayal of the project and its potential risks and rewards. 

First, CCE has understated the actual return on equity that would result from the 0.93 per 

MMBtu charge that it proposes to include in the IPA approved sourcing agreement.  Among 

other things, CCE argues that the Commission cannot assume that any tax benefits associated 

with accelerated depreciation from the project will be available to CCE.  Therefore, according to 

CCE, its proposed base pre-tax return on equity is only about 5%, which it claims compares 

favorably with the 9% maximum rate of return on equity proposed by the IPA’s expert.  

However, the availability of accelerated depreciation tax benefits has an enormous impact on 
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project economics.  Assuming these tax benefits can be utilized, Nicor Gas believes the after-tax 

base return on equity from the project proposed by CCE is more in the range of 11%-13%.  

Nicor Gas believes that it strains credulity for CCE to imply that these accelerated depreciation 

tax benefits will not be captured by CCE or its parent company, Leucadia National Corporation.   

Second, Nicor Gas disagrees with CCE and Staff that the financial impacts from sales of 

excess SNG production and other by-products produced from the project should be ignored by 

the Commission in setting return on equity.  The return to be awarded by the Commission will be 

earned on the entire capital investment in the project.  In other words, the utilities and their 

customers are supporting the entire cost of the project, on a per MMBtu basis, through CCE’s 

charges for SNG.  So it is not appropriate for the Commission to ignore a significant revenue 

stream from project operations in determining the most likely return on equity for the project.  

Nicor Gas disputes contentions that utility customers share equally with CCE in these potential 

financial upsides from the project.  The consumer protection reserve account established in the 

IPA approved sourcing agreement as mandated by Sections 9-220(h-1) and 9-220(h-2) of the 

Public Utilities Act does not provide for the equal sharing alleged by CCE but instead provides 

for a vastly disproportionate allocation of benefits in favor CCE. 

Finally, Nicor Gas is concerned that Staff’s recommendation has the effect of allowing 

CCE to achieve a higher internal rate of return on its investment over the 30 year term of the 

sourcing agreement than Staff intends.  The sourcing agreement will have a fixed capital charge 

for its entire 30 year term.  Nicor Gas believes project economics must be evaluated on the basis 

of a cash flow analysis over the 30 year term of the sourcing agreement.  The return on equity 

approved by the Commission is earned by CCE by the end of that term and the fixed capital 

charge needs to be set on a levelized $ per MMBtu basis to generate sufficient cash flows over 
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the 30 year term to allow CCE to earn the approved return on equity.  Staff’s analysis, however, 

does not indicate that any cash flow analysis was done.  Rather, Staff appears to apply a simple 

ratio calculation based on CCE’s initial capital investment to arrive at a recommended base 

return on equity of 4.44%.  However, as discussed above, the supposed 4.44% base return on 

equity recommended by Staff will actually allow CCE to achieve a significantly higher base 

internal rate of return over the 30 year term on the sourcing agreement.   

              

Dated:  November 23, 2011 
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Rooney Rippie & Ratnaswamy LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois 60654 
(312) 447-2800 
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Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By: /s/  John E. Rooney   
 One of its attorneys 
             
 
 



 

 

CERTIFICATE OF SERVICE 

I, John E. Rooney, hereby certify that I served a copy of Nicor Gas Company’s Reply 

Comments Relating to the SNG Sourcing Agreement Rate of Return upon the service list in 

Docket No. 11-0710 by email on November 23, 2011. 

 
/s/ John E. Rooney  

 

 

 


