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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company  ) 

      ) Docket No. 07-0566 

Proposed general increase in electric rates ) (On Remand) 

(tariffs filed October 17, 2007)   )  

 

 

REPLY BRIEF ON EXCEPTIONS AND EXCEPTIONS 

OF THE PEOPLE OF THE STATE OF ILLINOIS AND THE CITIZENS UTILITY BOARD 

 

 NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, Attorney 

General of the State of Illinois; and the Citizens Utility Board, by its attorney; pursuant to Part 200.830 of 

the Illinois Commerce Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.830, and in 

accordance with the schedule established in this docket, hereby file their Reply Brief on Exceptions in 

this proceeding.  

I. INTRODUCTION 

 In Commonwealth Edison Company’s (“ComEd” or “the Company”) Brief on Exceptions 

(“BOE”), the Company repeats the same strawman, if not audacious, arguments offered throughout this 

case that it under-recovered its costs during the refund period, and asserts that principles of equity 

preclude any refund for ratepayers.  In registering its support for the Proposed Order’s puzzling finding 

that the Commission is precluded under law from ordering a refund in this proceeding, ComEd contorts 

Illinois law, misstates the facts of pivotal Illinois Supreme Court rulings and asserts that the Commission 

is obligated to include third quarter 2008 plant additions in any refund calculation, should their absurd 

argument that no refund can be ordered be rejected.   

 ComEd’s recent track record in interpreting Illinois law relative to the calculation of accumulated 

depreciation and when riders can be lawfully employed to recover expenses should give the Commission 
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pause before accepting their
1
 argument, regrettably adopted in the Proposed Order, that the Commission 

lacks the authority to order a refund in this Remand docket.  As discussed below, in the AG-CUB Brief 

on Exceptions, and AG-CUB Initial and Reply briefs, the Appellate Court issued clear findings regarding 

the Commission’s unlawful 2008 Rate Order in Commonwealth Edison Co. v. Illinois Commerce 

Comm’n, (“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010)
2
 that  (1) the “increase in the 

accumulated depreciation on the existing plant during the post-test-year period…is a change that affects 

ratepayers and therefore must be factored into the rate base; ”  (2) the Commission’s failure to account for 

accumulated depreciation on embedded plant in its calculation of the ComEd rate base in its 2008 Rate 

Order resulted in ratepayers paying “excessive rates; ” and (3) this approval of excess rate base “violates 

section 9-211 by overstating ComEd’s revenue requirement.”  ComEd, 937 N.E.2d at 703-704.  ComEd’s 

view that the Commission cannot order a refund despite these clear findings is patently flawed and should 

be rejected.   

 ComEd also distorts the language and meaning of the Appellate Court in the ComEd decision in 

its insistence that the Commission is obligated by the Court’s ruling to include the third quarter 2008 

plant additions in the calculation of any refund ordered in this proceeding.  This argument, buoyed by a 

case of revisionist history outlining alleged ComEd and Commission action during the 2008 rate case too, 

is a strawman that should be rejected, consistent with the Proposed Order findings on this point.  In 

addition, ComEd’s argument that the refund period ends on the date the Commission entered its Order in 

the Docket No. 10-0467 ComEd rate case (May 24, 2010), rather than at the time the new rates took effect 

on May 31, 2010,  is likewise wrong and should be rejected by the Commission. 

                                                           
1
 ComEd lists 11 attorneys, two of them based in Washington D.C., as having constructed these baseless arguments.  

AG-CUB urges the Commission to take special care to ensure that any refund ordered in this proceeding – including 

ComEd’s excessive and unnecessary litigation costs – be specifically excluded from ComEd’s calculation of 

expenses and lost revenues in any future formula rate filing or associated reconciliation.  See AG-CUB Brief on 

Exceptions at 20-22. 
2
 The Court also noted, “The increase in the accumulated depreciation on the existing plant during the post-test-year 

period, in which the additional plant is being factored into the rate base, is a change that affects ratepayers and 

therefore must be factored into the rate base.”  Id. at 704 (emphasis added).   
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 As discussed in the AG-CUB Brief on Exceptions (as well as AG-CUB Initial and Reply briefs), 

the Appellate Court’s ruling and Illinois law logically require that the Commission make ratepayers whole 

for its unlawful inflation of the ComEd rate base and revenue requirement due to its failure to reflect the 

accumulated depreciation on embedded plant through the post-test-year period.  That error resulted in 

ComEd’s customers paying excessive, unlawful rates.  The Commission is obliged in this Remand 

proceeding to correct the error identified by the Court and order a Refund for the ratepayers who paid the 

excessive rates during the period at issue.  

II. COMED DISTORTS AND MISSTATES THE FACTS AND HOLDINGS OF 

ILLINOIS CASE LAW RELATED TO JUDICIALLY ORDERED, EQUITABLE 

REMEDIES. 

 

 ComEd takes exception with the Proposed Order’s correct, if not obvious, finding at 

pages17-19 that ratepayers were the party harmed by the Commission’s failure to recognize 

accumulated depreciation on embedded plant when calculating the pro forma test year period 

plant additions in the 2008 Rate Order.  Citing to evidence that was rightfully excluded by the 

ALJ as a result of granting the Staff and AG-CUB motions in limine, ComEd repeats its 

strawman argument that it “under-recovered its costs during the putative refund period.”  ComEd 

BOE at 5.  ComEd asserts that ratepayers were not harmed by the matching error identified by 

the Appellate Court, “as shown by ComEd’s stricken testimony as well as by the Commission’s 

final Order in ICC Docket No. 10-0467 (‘the 2010 Rate Case’).”  ComEd BOE at 5.  ComEd 

concludes “it would be inequitable to compound ComEd’s under-recovery by requiring a refund 

from rates that already were too low.”  Id.  Given that the referenced testimony was rightfully 

stricken in response to Staff and AG-CUB motions in limine, and that the subsequent rate order 

argument has been previously addressed in prior briefs, AG-CUB will not repeat its response 

here.  See, e.g., AG-CUB Initial Brief at 15-19. 
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 ComEd also argues that the error corrected by the ComEd Court in this case (the 

Commission’s failure to include accumulated depreciation on embedded plant in the post-test-

year period in the calculation of the Company’s rate base) is “importantly different” than the 

error identified in Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90 

(1987) (“IVI”), which involved a refund of excessive rates related to the Commission’s 

approving the unlawful recovery of certain utility expenses. ComEd BOE at 6.  The Company 

asserts that the expenses that were the subject of the IVI refund – including country club dues – 

“by definition necessarily harmed ratepayers, regardless of when they were recovered, and equity 

required the utility to refund the amounts improperly collected.”  Id. (Emphasis in ComEd BOE.) 

 This argument is absurd.  Appellate Courts have not distinguished between the types of 

expenses or rate base adjustments that are deemed unlawful within the context of whether the 

Commission is obligated to correct its errors and make ratepayers whole for paying excessive 

rates as a result of an order deemed unlawful. The equitable remedy of a refund applied by the 

Court in IVI was rooted in the decision that the Commission’s original ratemaking decision 

produced excessive rates, and in no way set the stage for distinguishing between the kinds of 

error identified for purposes of evaluating and issuing a refund.  IVI, 117 Ill.2d at 104-105.  

(“The refund here is a result of a direct, statutorily authorized, review of the Commission 

order.”)      

 ComEd also seeks credit for its “good faith” -- albeit unlawful – proposal that the 

Commission ignore the accumulated depreciation on embedded plant in the post-test-year period, 

noting that it had been adopted by the Commission in previous Commission orders.  Id. at 15.  

The Company further adds that “every dollar that ComEd included in its rate base was spent on 

equipment and labor that actually served customers.”  Id. at 14. 
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These arguments should be rejected out of hand.  Once again, there is no statutory or 

Illinois case law that supports an argument that the ICC, on remand from an appellate court 

ruling that declared a Commission decision unlawful, when determining the refund owed 

ratepayers who paid excessive rates associated with the agency’s error, should evaluate (1) the 

utility’s actual earnings performance during the refund period at issue; (2) the “kind” of excess 

costs included in the unlawful rates; (3) how the utility spent the rates deemed excessive by the 

appellate court or (3) whether the utility acted in good faith or its own pecuniary interests in 

proposing the particular ratemaking treatment eventually declared unlawful.   The Commission’s 

failure to account for accumulated depreciation on embedded plant in its calculation of the 

ComEd rate base in its 2008 Rate Order resulted in ratepayers paying excessive rates, plain and 

simple.   Contrary to ComEd’s assertions, ratepayers were harmed to the tune of millions of 

dollars, and must be made whole for the period that they paid rates deemed excessive – from the 

date of the Court’s order through the last day before new rates took effect, May 31, 2010. Utility 

motivations for ratemaking proposals, and how revenues deemed excessive by the Second 

District Appellate Court in ComEd were spent is irrelevant to the Commission’s singular duty in 

this case:  to correct the error identified by the Appellate Court and refund to ratepayers the 

excessive rates that resulted due to the error committed in the 2008 Rate Order during the 

identified refund period.   

 ComEd also criticizes the Proposed Order for not adopting its view of the Hartigan II 

case as support for its interpretation of the law related to equitable remedies.  ComEd BOE at 6-

9.  ComEd’s attorneys test the boundaries of zealous advocacy for their client with a summary of 

the facts and law of Hartigan II that can only be characterized as distorted.  For example, 

ComEd writes, in support of its argument that the Commission should consider the fact that it 
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approved higher rates in its 2010 Rate Order as evidence that no refund should be ordered, that 

the Hartigan II Court endorsed accounting for actual expenses and cost increases during the 

refund window, noting that “(t)he Court held that ‘the amount of money to be refunded consists 

of the difference between the rates collected pursuant to Rate Order I and the rates that should 

have been collected which were established in Rate Order II.’”  ComEd BOE at 7, citing 

Hartigan II, 148 Ill.2d at 409.  ComEd further opines that “(i)n determining the ‘just and 

reasonable’ rate that ‘would have been collected,’ the Supreme Court did look to subsequent rate 

orders by the Commission, 148 Ill.2d at 362-63, 409, 413, just as ComEd here looks to the 2010 

Rate Order.”  Id.  These assertions and attempted applications to the facts at issue in this Remand 

proceeding distort the Hartigan II holding in several respects.   

 First, the Hartigan II ruling was the second time the case had been before the Court 

during the period in Illinois ratemaking history when ComEd was seeking rate base inclusion of 

the construction costs of the Byron I nuclear power plant.  So the multiple orders being examined 

in Hartigan II were both the original, unlawful order and the remand order issued by the 

Commission.  The correct facts are as follows:  In October of 1985, the Commission issued a rate 

order allowing ComEd an increase of $495 million associated with the Byron plant construction 

(referenced as “Rate Order I” in Hartigan II).  Significantly, during this period, Illinois circuit 

courts handled direct appeals of Commission decisions.  On April 29, 1986, the circuit court 

reversed the Commission’s Rate Order 1 decision, and remanded the case to the Commission for 

further proceedings.  In its holding that the Commission had applied the wrong reasonableness 

standard for approval of these construction costs, the court ordered the Commission to “roll 

back” the $495 million rate increase and to establish revised rates within 30 days that excluded 
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the Byron construction costs.  The court further ordered the Commission to exclude various costs 

related to Byron 1 from its rate base determination.
3
 

Thereafter, the Illinois Supreme Court in People ex rel. Hartigan v. Illinois Commerce 

Comm’n, 117 Ill.2d 120 (1987) (“Hartigan I”) affirmed the circuit court’s reversal of the 

Commission’s Rate Order I, but reversed as beyond the circuit court’s statutory authority that 

part of the ruling that ordered the Commission to set certain rates within a limited amount of 

time and to exclude specific Byron I plant costs from its ultimate rate determination.  The 

Hartigan I court also noted that the remedy of a refund as set forth by the circuit court was 

“allowable,” leaving the question open as to which body, the Commission or the circuit court, 

was authorized to dictate the terms and implementation of the refund.  The case was then 

remanded back to the Commission.   

On Remand, the Commission issued a new rate order in which it determined that $291.1 

million of the $2.55 billion Byron I nuclear plant costs were unreasonable and disallowed them 

from rate base.  The Commission also ordered ComEd to refund to its customers the money it 

had collected under Rate Order 1 during the period of May 1, 1986 through December 31, 1989, 

and then issued a supplemental order that set forth further terms of a refund.  This was the second 

order identified as Rate Order II in the Hartigan II decision.  Contrary to ComEd’s analogy, the 

                                                           
3 Thereafter, ComEd petitioned the court to stay enforcement of its judgment.  In a May, 1986 Order, the 

same court stayed enforcement of its judgment pursuant to Supreme Court Rule 305(b), but predicated its stay order 

on several conditions, including that ComEd would collect rates subject to refund and that the circuit court would 

retain jurisdiction to enforce those conditions.  See Hartigan II, 148 Ill.2d at 361.  In the interim of those 

proceedings, the General Assembly amended the Public Utilities Act to provide for direct appeals of Commission 

decisions to the appellate courts rather than the circuit courts.  See 220 ILCS 5/10-201(a).  In predicating its stay 

order on those conditions, the court made provisions for the refund of money collected under the unlawful Rate 

Order I in the event that the Supreme Court affirmed the circuit court’s April 1986 decision on the merits.  Id.   
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Rate Order II in Hartigan II was not the result of a new rate case, as is the 2010 Rate Order, but 

in fact an order issued as a result of a remand from Supreme Court’s decision in Hartigan I. 
4
  

Due to the statutory amendment regarding direct appeals to the appellate court, the parties 

appealed to the appellate court the Commission’s Rate II Order, the circuit court’s refund order, 

and the circuit court’s determination that it, rather than the Commission, retained subject matter 

jurisdiction over the terms and implementation of the refund from Rate Order I.   Id.  On appeal, 

the appellate court (1) affirmed the Commission’s findings and conclusions in Rate Order II 

regarding the reasonable Byron I costs allowable in rate base, and (2) held that the Commission 

had jurisdiction over the terms and implementation of the refund pursuant to Section 9-252 of the 

Act.  Hartigan v. Illinois Commerce Comm’n, 202 Ill.App.3d 917, 959-961.  The appellate court, 

however, reversed that part of Rate Order II which included 1989 revenues in the instant refund 

because the rates set for 1989 had previously been reversed by the Supreme Court in Business & 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192 (1989) 

(“BPI I”), the proper rates were as yet undetermined and, therefore, the appropriate refund 

amount for 1989 was unascertainable.  Id. at 365.  The appellate court remanded to the 

                                                           
4
 Simultaneous with the Rate Order II proceedings, the circuit court heard arguments concerning its retained 

jurisdiction over the refund process and the various terms necessary to implement and administer a refund which it 

had outlined in its May 1986 stay order.  In a October 12, 1989 decision, the circuit court entered an order entitled 

“Jurisdictional Statement” in which the court emphasized that its grant of the May 1986 stay order was expressly 

conditioned upon, inter alia, its retained jurisdiction to set the terms of any potential refund and implement the 

refund.  The circuit court noted that the Commission was not statutorily authorized to refund money collected 

pursuant to a rate order entered by it but later set aside on appeal.  The circuit court also held that its statutorily 

based review jurisdiction authorized by the Act terminated when it entered its April 1986 order that reversed and 

remanded the Commission’s Rate I Order.  Significantly, the circuit court insisted that its May 1986 stay order and 

its conditions resulted from an act of discretion emanating from inherent judicial authority pursuant to Supreme 

Court Rule 305(b).  Hartigan II, 148 Ill.2d at 364.  Therefore, the circuit court found its refund jurisdiction survived 

until its stay order and conditions were accomplished.     

The circuit court then issued a series of refund orders, involving the appropriate interest rate to be applied, that the 

refund calculation would incorporate the actual revenues – not costs – collected by ComEd under the discredited 

Rate I Order, the boundaries of the refund period and the instruction that the refund would be paid to historical 

customers.  Id.  The refund terms set forth in the circuit court’s order directly conflicted with the refund terms set by 

the Commission in its Rate II Order.   
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Commission the issue of whether the total refund amount should be based on actual dollars 

collected under the unlawful Rate Order I or on the projected revenues estimated in Rate Order I.  

The appellate court further directed that if, on remand, the Commission further determined that 

the refund should be based on actual dollars collected, it must also offset these revenues with any 

increase ComEd experienced in actual operating expenses.  This was the appellate court decision 

addressed in Hartigan II.   

This appellate court review of the Commission’s Rate Order II was the decision on 

review by the Hartigan II Court.  Thus, the issues before the Hartigan II court concerned:  (1) 

various Commission findings in Rate Order II regarding reasonable and unreasonable delays in 

the operation of Byron I, and the quantification of costs associated with the delays; (2) whether 

the Commission or the circuit court had jurisdiction over the terms and implementation of the 

refund associated with Rate Order I; and (3) the terms and conditions of the refund associated 

with the unlawful Rate Order I, and whether the appellate court was correct in instructing the 

Commission to offset actual revenues in the calculation of a refund with any increase ComEd 

experienced in actual operating expenses.  Hartigan II, 148 Ill.2d at 366.   

 Contrary to ComEd’s assertions, on this issue involving the concept of equitable remedy, 

the Proposed Order rightfully rejected – not affirmed -- the Appellate Court’s direction to the 

Commission to include actual expenses in its remand refund calculation.  Hartigan II, 148 Ill.2d 

at 409.  The Court unequivocally stated, “Accordingly, we reverse the appellate court on this 

issue and hold that any increase in actual operating costs experienced by Edison has already been 

considered by the Commission and, therefore, may not be used to offset the amount to be 

refunded.”  Hartigan II, 148 Ill.2d at 410.   
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 Moreover, the quote ComEd selects regarding “the rates that should have been collected” 

in the Hartigan II decision as support for a Commission examination in this Remand proceeding 

of the 2010 Rate Order findings in the context of fashioning a refund amount was in fact the 

Court’s reference to a lawful rate order – not a new, subsequent rate case.  This precise language 

used by the Hartigan II Court was a reference to the holding in IVI, in which the Court held, 

“The refunds ordered here should be comprised of the difference between the original rates set in 

the 1971 rate order and the rates that would have been charged if they had been set in 

accordance with the view expressed in the previous decision for the period between reversal by 

this court and the effective date of the new rate order.”  IVI, 117 Ill.2d at 105. (Emphasis added).  

 ComEd’s attempt to confuse the state of equitable remedy law affecting utility ratepayers 

in Illinois should be rejected by the Commission, just as it was in the Proposed Order.  ComEd’s 

strawman arguments that Hartigan II necessitated an examination of actual expenses and 

revenues in the calculation of a refund and second-chance ratemaking during a remand 

proceeding should be rejected.  Neither the existence of a subsequent ComEd rate filing during 

the pendency of the Second District appeal nor the Commission’s issuance of a rate order on 

May 24, 2011transform ComEd into the aggrieved party for purposes of this Remand 

proceeding.  

III. THIRD QUARTER 2008 PLANT ADDITIONS WERE CONSIDERED AND 

REJECTED BY THE COMMISSION IN ITS 2008 RATE ORDER. 

 In response to the Proposed Order’s correct finding that the Commission had already 

considered and rejected third quarter 2008 plant additions when it approved recognition of 

second quarter 2008 pro forma plant additions in the 2008 Rate Order, ComEd opines that, in 

fact, it never sought review by the Commission of its third quarter plant additions once it entered 
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into the stipulation with the Commission Staff regarding the level of plant that should be 

included in the Company’s rate base.   

Once again, ComEd engages in revisionist history in an effort to minimize the amounts to 

be returned to ratepayers in this Remand proceeding. As carefully laid out in the AG-CUB Initial 

Brief, ComEd, in fact, did seek Commission analysis of its third quarter plant additions, as well 

as specific findings that the third quarter additions were known and measureable, even as it 

argued for approval of the stipulation. A review of the evidence that the Commission relied upon 

when it made its decision as to what level of plant-in-service should be included in rate base 

shows that, in fact, the Commission examined all of the evidence – including ComEd’s proposed 

third quarter 2008 plant additions – before it endorsed the inclusion of pro forma additions 

through June of 2008.  To review, ComEd filed a 2006 historical test year in the 2008 rate case at 

issue.  In its direct testimony, the Company requested inclusion of forecasted pro forma plant 

additions through September 30, 2008.  ComEd asserted that it identified and supported plant 

additions made to provide delivery services that were placed in service in 2007 or are reasonably 

expected to be placed in service by the end of the third quarter of 2008 and are serving retail 

customers now or will be serving retail customers within a year after filing its proposed tariffs. 

ComEd Ex. 4.0 2nd Corr. at 37-41; ComEd Ex. 5.0 Corr. at 16-46, 51-52; ComEd Ex. 7.0 Corr. 

at 35; ComEd Ex. 7.1, Sched. B-2.1; ComEd Ex. 7.2, Work Papers WPB 2.1a, WPB-2.1b.   

In his direct testimony, Commission Staff witness Thomas Griffin argued that pro forma 

additions to ComEd’s rate base be limited to forecasted plant additions through December 30, 

2007.  Staff Ex. 2.0 at 6-7.  Later in the case, ComEd and Staff reached agreement on a proposal 

to include pro forma plant additions through June 30, 2008.  As part of the Stipulation, Staff and 

ComEd jointly proposed to reduce the proposed pro forma additions by $171,755,000.  The 
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Stipulation also provided that ComEd would file a late-filed exhibit or compliance filing 

showing actual and projected pro forma additions for the six months ended June 30, 2008.  If the 

actual pro forma additions for that period were less than projected, the rate base would be 

reduced accordingly.  Staff viewed the adjustment as reflecting a reasonable amount for those 

pro forma plant additions that would be known and measurable under the Commission‘s test year 

rules for historical test years, referencing 83 Ill. Adm. Code 287.20 and 83 Ill. Adm. Code 

287.40.  Staff Ex. 15.0 Corr. at 6-7.   

Both these facts, and the Commission’s 2008 Rate Order made clear that the Commission 

examined the ComEd third quarter plant additions evidence and concluded specifically that only 

plant additions through the second quarter of 2008 could be justified as used and useful and 

prudently incurred, calling the Stipulation irrelevant to its analysis.  Commonwealth Edison 

Company – Proposed Increase in Rates, Order of September 10, 2008 at 11, 28 (“2008 Rate 

Order”).  Because the Stipulation entered into between the Commission Staff and ComEd was 

not a unanimous agreement, the Commission could consider the settlement proposal only as long 

as the provisions of the proposal were within the Commission’s power to impose, did not violate 

the Public Utilities Act, and were independently supported by substantial evidence in the whole 

record.  Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 

136 Ill.2d 192, 217 (1989).  Cognizant of this Illinois Supreme Court holding, the Commission 

reiterated that its plant in service finding was specifically rooted in the record evidence – not the 

Stipulation: 

 

[O]f key importance is that neither Commission Staff nor the 

Company are [sic] requesting that the Commission enter an Order 

approving the agreement to Stipulation that they have reached 

regarding resolution of various issues in this matter.  Instead, the 

Commission, as we are lawfully mandated, will conduct a BPI 
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analysis and base our determinations and ultimate conclusions on 

the record evidence.  Hence, the Stipulation is irrelevant to the 

Commission for purposes of our determinations in this matter.  

Accordingly, the Stipulation will be treated as merely another 

proposed resolution for the various contested issues addressed in 

this proceeding that must be considered based on the record 

evidence adduced in this docket. 

 

2008 Rate Order at 11 (emphasis supplied).    

 The Commission’s final order, relative to the ALJ’s proposed Order, likewise supports 

the AG/CUB position that the Commission reviewed all of the evidence presented on plant in 

service proposals, including ComEd’s original request that the third quarter 2008 plant 

additions be included in rates.  ComEd, contrary to its assertion at page 10 of its BOE that the 

Commission had no reason to evaluate the evidence related to third quarter plant additions,  

proposed the following language in Exceptions briefs after the ALJs issued their order: 

 

Staff originally proposed not allowing any additions beyond 

December 2007, but Staff witness Griffin stated that he would 

consider any additional evidence the Company provided in its 

rebuttal testimony. Staff now supports the inclusion in rate base of 

actual plant additions through June 30, 2008, whether the 

Stipulation is adopted or not but with the amount limited to 

(capped at) the updated amount of pro forma capital additions 

through that date identified and supported in ComEd’s rebuttal 

testimony. (citation omitted.)  

 

ComEd Exceptions, Appendix A at 27 (emphasis added).  While agreeing to forego their request 

of third quarter plant additions, ComEd also suggested in its proposed Exceptions language that 

the following language be included in the Commission’s final order:  

 

With respect to the propriety of the additions, the Company 

provided extensive evidence in rebuttal testimony in response to 

Mr. Griffin’s direct testimony for its plant additions through 

September 2008. These additions include projects to establish 

service to new customers, “summer critical” projects to ensure that 

ComEd has adequate capacity for the summer peak season, 
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corrective and preventative maintenance projects, projects to 

enhance system performance, and relocation of necessary existing 

facilities displaced by public works projects. Accordingly, the 

Company has shown that these pro forma plant additions are 

reasonably certain to occur and are approved to the extent they 

exceed accumulated depreciation. Accumulated Deferred Income 

Taxes (“ADIT”). 

 

Id. (emphasis added).  In its final order, however, the Commission rejected ComEd’s invitation 

to assert that “the Company has shown that these (third quarter) pro forma plant additions are 

reasonably certain to occur”, as ComEd had proposed in its Exceptions brief.  Instead, the 

Commission ruled: 

Additionally, ComEd posits  that the subject changes are 

determinable and reasonably certain to occur subsequent to the 

historical test year within 12 months after the filing date of the 

tariffs, i.e., through the end of the third quarter of 2008. Staff, in its 

rebuttal testimony, stated that after a close analysis of ComEd’s 

additional evidentiary documentation regarding the pro-forma 

costs at issue it supports inclusion of those costs in rate base. 

Based on our review of the factual record herein the 

Commission finds that the evidence, coupled with the relevant 

legal standards, supports the conclusion that the pro forma 

additions for the first and second quarters of 2008 meet the 

requirements of Section 287.40 and are therefore properly included 

in rate base. Staff originally proposed disallowing all capital 

additions beyond December 2007 and recommended that the 

accumulated reserve for depreciation at that time be reflected, but 

Staff witness Griffin states that he would consider any additional 

evidence the Company provided in its rebuttal testimony. In 

particular, in his Rebuttal Testimony Staff witness Griffin testifies 

that his review of the extensive additional support provided by the 

Company shows that (1) capacity expansion projects which 

composed some of the pro forma additions were summer critical 

and were required to be closed by June 1, 2008; (2) some of the 

projects were required to be closed by specific times by a 

government entity; (3) the capacity expansion projects are 

considered short term CWIP that do not accrue AFUDC and (4) 

the projects have contracts with completion dates and costs.  

Noteworthy is the testimony of ComEd witness Donnelly 

that $114.1 million of distribution projects had already been placed 

into service as of February 29, 2008 and many of the remaining 

projects are summer critical, i.e., projects to be constructed and in 
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service by June 1 prior to the hottest part of the summer when 

ComEd’s system usually hits its peak. ComEd Ex. 21.0 Corr., 

24:513-516. Thus, many of these pro forma plant additions are 

reasonably certain to occur and in many instances have occurred 

and are currently ensuring enhanced reliable electrical service to 

ComEd customers. ICC Staff Ex. 15.0 Corr. at 6.  For these 

reasons, the Commission finds compelling Staff’s revised position 

that ComEd’s proposed pro forma adjustments which included the 

projected 1st and 2nd quarter 2008 additions are known and 

measureable under the Commission’s test year rules for historical 

test years and clearly satisfy the requirements of 287.40 and should 

be included for test year rate base purposes.  

 

2008 Rate Order at 27-28.  In short, the 2008 Rate Order itself makes clear that 

the Commission had the third quarter additions evidence before it but specifically 

determined that “the evidence, coupled with the relevant legal standards, supports 

the conclusion that the pro forma additions for the first and second quarters of 

2008 meet the requirements of Section 287.40 and are therefore properly included 

in rate base.”  2008 Rate Order at 28. 

 While ComEd claims the Commission was not asked to make findings about third quarter 

plant additions (ComEd BOE at 11, 13), the above-quoted documents make clear the opposite 

was true.  ComEd asserted before the Commission that if the Commission approved the terms of 

the Staff/ComEd stipulation, it would do so not because it had adopted, per se, the Settlement, 

but because there was evidence in the record supporting the terms agreed upon, among them a 

closing pro forma plant date of June 30, 2008.  The Commission’s 2008 Rate Order, in 

describing ComEd’s position, states: 

Here, ComEd and Staff do not urge the Commission to accept their 

joint recommendations because they are agreed to, but rather 

because they are supported by the evidence in the record, 

including ComEd‘s limited waivers. The fact that both Staff and 

ComEd have agreed to support the same recommendations no 

more makes this a settlement case than would the concurrence of 
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the members of REACT, IIEC, or RESA or, for that matter, the 

AG and CUB – in support of the same issue resolutions. Simply 

because the Stipulation was placed in the record to make their 

positions clear does not mean that ComEd and Staff ask for 

approval of a settlement.  

2008 Rate Order at 10 (emphasis supplied).  In addition, ComEd asserted “that it has proved its 

rate base and operating expenses in amounts exceeding the levels provided for in the 

Stipulation.”  Id.  The Commission noted, again reciting ComEd’s position: 

 For example, ComEd justified the inclusion of pro forma plant 

additions through the third quarter of 2008, consistent with the 

Commission‘s rules. The Stipulation itself recites some of the 

record evidence upon which it is based. The evidence, however, is 

not limited to that expressly cited in the Stipulation itself. Under 

the Stipulation, however, ComEd agrees to make a limited waiver 

of its rights, i.e., to accept in this case inclusion in rate base of only 

two quarters of pro forma capital additions in 2008, less than that 

to which it would be entitled under the evidence and the law. 

Because a greater amount of capital additions is fully supported by 

the record, the capital additions that are the subject of the 

Stipulation are also supported by the record.   

Id.  But, as noted above, its “Commission Analysis and Conclusion” of the Rate Base portion of 

the 2008 Rate Order the Commission made clear that the Stipulation was “irrelevant” to the 

Commission’s rate base determinations.: 

In this instance, of key importance is that neither Commission Staff 

nor the Company are requesting that the Commission enter an 

Order approving the agreement or Stipulation that they have 

reached regarding resolution of various issues in this matter. 

Instead, the Commission, as we are lawfully mandated, will 

conduct a BPI analysis and base our determinations and ultimate 

conclusions on the record evidence. Hence, the Stipulation is 

irrelevant to the Commission for purposes of our determinations in 

this matter. Accordingly, the Stipulation will be treated as merely 

another proposed resolution for the various contested issues 

addressed in this proceeding that must be considered based on the 
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record evidence adduced in this docket. Moreover, we note that 

any decision in this docket will have no bearing on the 

Commission’s decision in the OCA proceeding Docket 08-0312. 

Indeed, all parties in that proceeding may present their respective 

positions that are germane to the issues for review in that Docket. 

Because, as discussed elsewhere in this Order, we have found that 

each of the individual relevant issues are supported by the record 

and should be approved, we note that the conditions under which 

ComEd agreed to the limited waivers it proposed have been met 

and, thus, we accept ComEd‘s waivers.   Accordingly, the 

Commission accepts the aggregate $35.746 million of rate base 

reductions referenced above.  

Id. at 10-11 (emphasis supplied).  These specific pronouncements by the Commission, coupled 

with the aforementioned evidence, support a conclusion that the Commission had sufficient basis 

on the existing record to make the determination of what constituted known and measureable 

changes to the post test year period, and deemed the third quarter plant additions to be 

unsupported by the substantial evidence in the record. The ComEd Court’s directive, therefore, to 

permit ComEd to petition for third quarter 2008 plant additions, can be easily addressed by 

simply adding specific finding to this effect.  

 One other point must be made.  ComEd asserts that it did not request inclusion of the 

third-quarter plant additions in light of the Commission’s decision that it would not roll forward 

ComEd’s accumulated depreciation reserve.  ComEd BOE at 10.  That assertion does not square 

with the reality that the ALJ’s proposed Order did roll forward the accumulated depreciation on 

existing plant, and that the Commission did not announce it was altering that finding until the 

date it issued its Order – September 10, 2008.  See ALJPO at 26 (“Accordingly, the Company 

has shown that these pro forma plant additions are reasonably certain to occur and are approved 

to the extent they exceed accumulated depreciation.”)  As noted above, ComEd specifically 
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sought in its Brief on Exceptions findings from the Commission that its third quarter plant 

additions were known and measureable. 

 As noted in the AG/CUB Initial Brief in this Remand proceeding, what is left, in addition 

to incorporating the accumulated depreciation associated with embedded plant in the plant 

calculation and the calculation of the refund amount, is the addition of language clarifying its 

rejection of the third quarter plant additions.   There is Commission precedent for such action.  

In In re Illinois Bell Telephone Company, 1197 Ill. PUC LEXIS 401 (July, 1997), the 

Commission issued an order on Remand in the wake of the Second District Appellate Court’s 

decision in Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 669 N.E.2d 919 (Second Dist. 

1996).  In the 1996 appellate decision, the Appellate Court reversed a Commission rate order 

because it concluded the Commission failed to determine whether IBT’s risk or cost of capital 

was increased as a result of its relationship with its parent corporation, Ameritech, as required 

under Section 9-230 of the Act.  Despite requests from AG-CUB to conduct an evidentiary 

hearing on Remand, the Commission simply added a finding of fact to its previous order stating 

that it had reviewed the utility’s affiliate relationship and its effect on the IBT cost of capital in 

the case below, rather than take new evidence on the matter.  The Commission concluded: “What 

is missing from the Order is an express finding to this effect.  Contrary to the assertions of 

CUB/AG, the evidence in the record indicates that IBT’s risk or cost of capital was not increased 

due to its affiliation with its parent company.”  1997 Ill. PUC LEXIS at 17.   

 Like the Commission’s conclusion in Illinois Bell that it simply failed to include a finding 

reflecting its evaluation of the cost of capital vis a vis its affiliate corporate parent, the 



21 

 

Commission in the instant docket did evaluate the third quarter additions proposed by ComEd in 

the original 07-0566 Order.  This Remand Order should include a sentence clarifying just that. 

IV. THE EXISTENCE OF ACTUAL THIRD QUARTER 2008 PLANT ADDITIONS 

DATA DOES NOT JUSTIFY SECOND-CHANCE RATEMAKING BY THE 

COMMISSION.   

 

ComEd claims that it supplied uncontroverted evidence of actual plant additions through 

the third quarter of 2008, thus proving they were “known and measureable,” and that not 

incorporating those additions in any refund calculation would constitute reversible error.  ComEd 

BOE at 16.  As noted infra, the Commission is obliged in this Remand proceeding to correct the error 

identified by the Court and order a Refund for the ratepayers who paid the excessive rates as a result of 

the unlawful Order during the refund period at issue.  As the Illinois Supreme Court noted in the IVI case, 

“This case was remanded to the Commission previously to correct the erroneous portion of the rates, not 

for original ratemaking.”  IVI, 117 Ill.2d at 105 (emphasis added).  Likewise here, this case was 

remanded to the Commission by the ComEd Court to correct the errors in the 2008 Rate Order and 

provide any equitable remedy resulting from that error.  While the Appellate Court did permit ComEd the 

opportunity to petition the Commission for inclusion of third quarter 2008 plant additions on Remand, it 

specifically rejected ComEd’s proposal that the Court direct the Commission to include the third-quarter 

additions to the rate base.  As noted by the Court, “In the ratemaking scheme, the Commission and not the 

court is the fact-finding body.”  ComEd, 937 N.E. 2d 706; citing Business & Professional People for the 

Public Interest v. Illinois Commerce Comm’n, 146 Ill.2d 175, 196 (1991).   

Moreover, the Second District Court in ComEd was aware at the time it entered its decision that 

ComEd had utilized a 2006 historical test year, and that due to the mere passage of time, actual data from 

2008 would be available for the Commission’s consideration.  Illinois courts have made clear that remand 

proceedings and appellate review of Commission ratemaking orders are not second-chance opportunities 

to adjust rates relative to actual expenses and revenues.  IVI, 117 Ill.2d at 105.  Adoption of third quarter 
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actual 2008 plant additions because we now have actual data related to that period, pursuant to ComEd’s 

proposal, would constitute unlawful retroactive ratemaking.  The Illinois Supreme Court has held 

repeatedly that the Public Utilities Act does not permit retroactive ratemaking; that is once the 

Commission establishes rates, the Act does not permit refunds if the established rates are too 

high, or surcharges if the rates are too low. BPI I, 136 Ill.2d at 209; Citizens Utilities Co., 124 Ill. 

2d at 207.  The rule prohibiting retroactive ratemaking is consistent with the prospective nature 

of the Commission's legislative function in ratemaking.   

ComEd relies also on the case of West Ohio Gas Co. v. Ohio Public Utility Comm’n, 294 

U.S. 79, 81 (1935) to argue that the Commission is obliged in this Remand proceeding to 

incorporate actual third quarter 2008 plant additions in its calculation of the revised ComEd rate 

base.  ComEd BOE at 17-20.  In fact, the West Ohio Gas case is inapposite.  In West Ohio Gas, 

the Ohio Commission in a rate setting proceeding – not a remand following the reversal of a rate 

order deemed unlawful as is the case here – relied solely on 1929 data in a case that involved 

establishing rates for a two-year period.  An ordinance adopted by the city council of Kenton on 

July 16, 1929, effective on August 16, prescribed a schedule of rates within the city for a period 

of two years. The appellant, West Ohio Gas Company, filed a complaint with the Public Utilities 

Commission opposing the rates set in the ordinance.  On March 10, 1933, the commission made 

a final order determining the ordinance schedule to be unjust and unreasonable, and establishing 

a new schedule, which was to be effective during the period of the ordinance (August 16, 1929, 

to August 16, 1931) and a year and a half afterwards (i.e., till February 16, 1933).  In doing so, 

the commission “confined itself to the business in 1929, predicting on that basis the income and 

expenses to be looked for in the years to follow.”  West Ohio Gas, 294 U.S. at 81. The Court 

noted, in reversing the Commission’s decision, that there was evidence as to the actual revenue 

and expenses for 1930 and 1931, which the Commission ignored in fixing the new rates for a 
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multiple-year period in its 1933 Order.  Id. (Emphasis added.)  As such, the Court was reviewing 

the Commission’s original ratemaking and its refusal to examine actual data at the time it entered 

a multiple-year rate order – not reviewing a Remand order or making judgments on whether 

actual expenses and plant additions should be used in a Remand proceeding designed to correct a 

rate order deemed unlawful by an appellate court. 

In the instant case, the Commission is charged with correcting the errors pointed out by 

the ComEd Court, not setting rates for a multiple-year period in response to a utility complaint, 

as was the case in West Ohio Gas.  The Remand proceeding, contrary to ComEd’s arguments, 

cannot be transformed into a revisionist ratemaking exercise.  As noted infra, the Commission is 

obliged in this Remand proceeding to correct the error identified by the Court and order a Refund for the 

ratepayers who paid the excessive rates as a result of the unlawful Order during the refund period at issue.  

As the Illinois Supreme Court noted in the IVI case, “This case was remanded to the Commission 

previously to correct the erroneous portion of the rates, not for original ratemaking.”  IVI, 117 Ill.2d at 

105 (emphasis added).  Likewise here, this case was remanded to the Commission by the ComEd Court to 

correct the errors in the 2008 Rate Order and provide any equitable remedy resulting from that error.    

 ComEd’s request to turn what should be a straight-forward exercise in correcting the 

errors and providing the equitable remedy of a refund to the party wronged by the unlawful order 

(ratepayers) into a second-chance rate case in the attempt to minimize any refund ordered should 

be rejected by the Commission.    

V. COMED’S ASSESSMENT OF THE APPROPRIATE REFUND PERIOD 

SHOULD BE REJECTED. 

 

 ComEd remarkably continues to offer the only argument it can muster to justify not 

providing ratepayers with the entire refund entitled to them.  ComEd argues that it “under-

recovered” during the refund period and therefore no refund is warranted; that customers could 
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not have been harmed during the period after the Commission ordered new rates; and customers 

benefited by being able to pay “old, lower” rates that “the Commission had cancelled.”  ComEd 

BOE at 21-22.  ComEd goes on to argue that customers would be “unjustly enriched” by 

receiving a refund for their payment of excessive rates during the period between the date of the 

new rate order and the date the new rates went into effect.  Id.   

 Despite ComEd’s best efforts to turn Illinois law on its head, the “unjust enrichment” that 

is at issue here does not relate to rate payers.  It is ComEd’s unjust enrichment that the Appellate 

Court sought to remedy in its September 30, 2010 order and ratepayers who have been harmed.  

To characterize customers as receiving some purported “benefit” from the regulatory time lag 

between the issuance of the Commission’s 2010 rate order and the implementation of the new 

rates demonstrates ComEd’s flagrant disregard for the standard set forth in IVI and the refund 

lawfully due its customers. 

 Illinois law explicitly disavows ComEd’s arguments, as AG-CUB have repeatedly 

argued, a conclusion with which the Proposed Order agrees.  AG-CUB Init. Br. at 9-12; AG-

CUB Reply Br. at 26-28.  The Illinois Supreme Court made clear that the key determination in 

calculating the refund owed is “the difference between the original rates set in the [sic] rate order 

and the rates that would have been charged if they had been set in accordance with the views 

expressed in the previous decision.” IVI, 117 Ill.2d at 105.  As the Proposed Order recognizes 

and correctly concludes, the plain language of IVI demands that a refund be calculated for the 

period the unlawful rates were in effect.  Thus, while ComEd may have been permitted to collect 

higher rates after the Commission’s May 24, 2011 Order, customers were still paying the rate, a 

portion of which was determined to be excessive and invalid, that was being charged customers 

before new rates were implemented – or “put into effect.”  The relevant and controlling 
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consideration regarding the refund period under IVI is that, prior to June 1, 2011, rate payers 

were paying inflated rates per the ruling in ComEd.  Thus, the period of unlawful rates began on 

the date of the Appellate Court’s ruling, September 30, 2010, and ended the day before new rates 

went into effect, May 31, 2011.  ComEd’s desperate attempts at limiting its refund exposure 

should be wholly rejected and denied. 

VI. COMED’S INTERPRETATION OF SECTION 9-253 OF THE PUBLIC 

UTILITIES ACT SHOULD BE REJECTED. 

 

 ComEd argues that the Proposed Order’s conclusion that Section 9-253 of the Act applies 

to the Commission’s evaluation of the refund procedure in this proceeding is wrong, based once 

again on flawed interpretation of the IVI decision.  ComEd BOE at 22.  The Proposed Order, 

however, is correct on this point.  The fact that the unlawful rate was Commission-approved does 

not mean that ratepayers should not be made whole.  Under ComEd’s interpretation of appellate 

review, ratepayers would never see a dime of compensation for unlawful rate orders that approve 

excessive rates by the mere fact that the Commission approved the unlawful order.  As noted 

above, the Illinois Supreme Court made clear that the key determination in calculating the refund 

owed is “the difference between the original rates set in the [sic] rate order and the rates that 

would have been charged if they had been set in accordance with the views expressed in the 

previous decision.” IVI, 117 Ill.2d at 105.   

 As noted in the AG-CUB Reply Brief, Section 9-253
5
 is clear on the need to set aside 

funds for historical customers that paid excessive rates.  The statute took effect in 1994, after a 

series of Supreme Court reversals of Commission rate orders, including the Hartigan II, BPI I 

and BPI II decisions.  No language in the statute suggests it would not be applied to refunds 

resulting from appellate court reversals of Commission decisions, as ComEd suggests.  The 

                                                           
5
 In what was a scrivener’s error, the AG-CUB briefs wrongly referenced Section 9-252 rather than Section 9-253.  

A citation to Section 9-253 was what was intended.  



26 

 

Proposed Order’s finding on this point is correct.  However, AG-CUB reiterated, as noted in 

their Reply Brief, that the Commission should enter findings, consistent with subsections (a) 

through (h) of Section 9-253 of the Act, that seek to minimize the expense associated with 

locating historical customers so as not to inefficiently drain the refund pool.  

VII. CONCLUSION 

 WHEREFORE, for all the reasons cited herein, the People and CUB respectfully request 

that the Commission reject the arguments presented by ComEd in its testimony and briefs and 

order a refund consistent with the recommendations made in this Brief.   
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The People of the State of Illinois 
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