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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
General increase in electric rates 

: 
: 
: 

 
No. 07-0566 
(On Remand) 

COMMONWEALTH EDISON COMPANY’S  
REPLY BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) respectfully submits this Reply Brief on 

Exceptions in accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule 

established by the Administrative Law Judge (“ALJ”).  Any additional modifications to the 

Proposed Order required in response to other parties’ Exceptions are noted herein. 

I. THE COMMISSION LACKS JURISDICTION 
TO ORDER A REFUND IN THIS CASE. 

The Proposed Order recognizes correctly that the Commission lacks jurisdiction to order 

a refund in this case.  As ComEd explained fully in its initial post-hearing brief, and as the 

Proposed Order finds, under Illinois law any refund of amounts collected pursuant to a 

Commission-approved rate can only be ordered by a court acting in equity.  The Commission has 

no statutory authority of its own to order a refund in such circumstances.  Thus, the Illinois 

Supreme Court has held that the Commission lacks “subject matter jurisdiction over the terms 

and implementation of [a] refund.” People ex rel. Hartigan v. Ill. Commerce Comm’n, 148 Ill.2d 

348, 415 (1992) (“Hartigan”); see also Independent Voters of Illinois v. Ill. Commerce Comm’n, 

117 Ill.2d 90, 96 (1987)  (“Independent Voters”) (“[P]ublic utility rates that have been approved 

by the Commission, after a finding that they are just and reasonable, cannot be deemed 

‘excessive’ for the purposes of awarding reparations, even if that rate order is set aside upon 
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judicial review.”); Hartigan, 148 Ill.2d at 396 (“To allow the Commission to now order 

‘reparations’ from rates that it originally set would violate the well-established rule against 

retroactive ratemaking.”) (citations omitted); Citizens Utilities Co. v. Ill. Commerce Comm’n, 

124 Ill.2d 195, 207 (1988) (“The rule prohibiting retroactive ratemaking is consistent with the 

prospective nature of legislative activity, such as that performed by the Commission in setting 

rates.  Moreover, because the rule prohibits refunds when rates are too high and surcharges when 

rates are too low, it serves to introduce stability in the ratemaking process.”).1  

Significantly, AG/CUB, Staff, and IIEC acknowledge that a court, not the Commission, 

must order a refund.  However, they now argue that the Appellate Court impliedly did so – even 

though none of the briefs before the Appellate Court asked for a refund, the Appellate Court’s 

opinion does not discuss refunds, and the Appellate Court’s mandate gave specific instructions 

concerning what the Commission should do on remand but does not mention anything about 

refunds.  On the basis of that supposed implied remand, they argue that the Commission must 

order a refund in this proceeding.  See Staff Brief on Exceptions (“BOE”) at 2-8; AG/CUB BOE 

at 3-17; IIEC BOE at 2-8.  That argument is without merit and should be rejected by the 

Commission. 

                                                 
1 This Commission has recognized these limitations on its authority.  Illinois Commerce Comm’n v. Illinois 

Bell Tel. Co., Nos. 97-0601; 97-0602; 97-0516 (consolidated) (Dec. 16, 1998), 1998 Ill. PUC LEXIS 1148 at *40-
*41 (recognizing that Commission’s statutory authority to order just and reasonable rates does not empower it to 
order refunds); Investigation into Certain Payphone Issues, ICC Docket No. 98-0195 (Nov. 12, 2003), 2003 Ill. 
PUC LEXIS 912 at *103-104 (stating that “[b]oth the United States Supreme Court and the Illinois Supreme Court 
have ruled that rates that have been reviewed and approved by the appropriate regulatory agency cannot later be 
subject to refund,” and holding that Independent Voters “was properly cited … for the proposition that refunds from 
Commission approved rates are inappropriate.”). 
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A. On Remand, the Commission Is Limited to Addressing Issues As 
Authorized and Provided by the Mandate of the Court. 

It is well-settled law that, on remand pursuant to the order of an appellate court, the 

Commission is limited to addressing those issues authorized by the mandate of the court.  Post-

remand, an agency or trial court must follow precisely the appellate court’s mandate.  In re 

Marriage of Jones, 187 Ill. App. 3d 206, 215 (1st Dist. 1989); Citizens Utils. Co. of Ill. v. Illinois 

Pollution Control Bd., 213 Ill. App. 3d 864, 866 (3d Dist. 1991).  An agency or lower court has 

no authority to act beyond the mandate’s dictates, but rather must “carry [the mandate] into 

execution and not to look elsewhere for authority to change its meaning or direction.”  David v. 

Russo, 119 Ill. App. 3d 290, 295 (1st Dist. 1983), citing Fisher v. Burks, 285 Ill. 290, 292 (1918).   

Here, the Appellate Court’s mandate is specific and clear: it directed the Commission “to 

revisit the accumulated depreciation issue, including allowing ComEd to request recovery of the 

aggregate cost of the third-quarter 2008 plant additions.”  Commonwealth Edison Co. v. Ill. 

Commerce Comm’n, 405 Ill. App.3d 389, 420 (2d Dist. 2010) (“ComEd”).2  The purpose of that 

remand was to allow the Commission to set new rates in the rate proceeding that was before the 

court.  The court did not know there had been an intervening new rate case filing.  The 

Commission had not yet decided ComEd’s 2010 Rate Case.  Thus, on the record before the 

court, there was a need for the Commission to set new rates with regard to ComEd’s 2007 rate 

case filing.  Neither the Appellate Court’s opinion nor its mandate makes any mention of 

refunds.    

                                                 
2 IIEC argues that an appellate court need not, in remanding, give specific directions.  IIEC BOE at 6.  That 

is beside the point here, where the Appellate Court did give specific directions on remand, and did not in any way 
include a refund as part of its directions.  The law is clear that, when the Appellate Court does give specific 
directions in its remand order, the Commission’s scope on remand is limited to the issues specifically identified by 
the Appellate Court.  Foster v. Civil Serv. Comm’n, 255 Ill. App. 3d 30, 36 (1st Dist. 1994) (“When a reviewing 
court remands a matter with specific instructions, the trial court is powerless to undertake any proceedings beyond 
those specified therein.”).  
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The Commission itself has been clear that where “no mention was made” by the 

Appellate Court of an “issue, any ruling [on that issue] would be beyond the scope of the 

mandate.”  Illinois Bell Telephone Co., ICC Docket No. 01-0120 (Aug. 30, 2006) at 17.  See also 

Commonwealth Edison Co., ICC Docket No. 07-0310 (April 15, 2011) at 8 (holding that the 

“Appellate Court opinion was very clear as to the limited scope of the proceeding on remand,” 

and rejecting arguments “beyond the scope of the remand order.”). 

The question thus exists what role, if any, remains for the Commission in this remand 

proceeding, now that the Commission has set new rates in ComEd’s intervening 2010 Rate Case.  

Because the Commission is limited on remand to those actions specifically set out in the remand 

order, the Commission arguably should do nothing more than recognize that the remand order 

says nothing about refunds and that the Commission lacks statutory authority to order a refund 

on its own.  The Proposed Order notes as much, stating that “a very short decision is 

tempting.”  Proposed Order at 43.   

Nevertheless, as noted above, the remand directed the Commission “to revisit the 

accumulated depreciation issue, including allowing ComEd to request recovery of the aggregate 

cost of the third-quarter 2008 plant additions,” ComEd, 405 Ill. App.3d at 420.  ComEd believes 

that it is permissible and appropriate for the Commission to make factual findings regarding 

these issues, and their effect on the justness and reasonableness of rates charged by ComEd, that 

may assist a court in determining the “difference between the money collected pursuant to the 

invalid rate and the money that would have been collected pursuant to a just and reasonable 

rate.”   Hartigan, 148 Ill.2d at 412.  The Commission in other cases has performed the role of 

making factual findings to assist the court in determining whether a refund is appropriate.  E.g., 

Commonwealth Edison Co., Nos. 83-0537, 84-0555, 1989 Ill. PUC LEXIS 277 (Aug. 23, 1989) 
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at *16-17 (making findings “intended to assist the Court in determining the amount of refund to 

which each general customer class is entitled”).    

Such fact-finding by the Commission will promote efficiency in these proceedings, as it 

may narrow and focus future proceedings should the Commission’s decision be appealed.  But 

there is a fundamental difference between, on the one hand, making factual findings that may 

assist the court in the exercise of its equitable powers and, on the other hand, exercising an 

authority to order a refund that the Commission indisputably does not possess and that was not 

conveyed by the plain language of the court’s opinion.  Accordingly, it is improper and would be 

unlawful for the Commission to “read into” the Appellate Court’s mandate a decision by the 

Court to order refunds that the Court did not make.   

Staff and AG/CUB both argue that Independent Voters demonstrates that a Court can 

impliedly order a refund.  Staff BOE at 4-5; AG/CUB BOE at 4-6.  That notion makes no sense, 

especially here, where the Court took great pains to spell out exactly what its mandate meant.  

Indeed, to the contrary, Independent Voters itself involved an express refund order by the 

Supreme Court.  Staff also contends that the decision in Illinois Bell Tel. Co. v. Ill. Commerce 

Comm’n, 55 Ill.2d 461, 478-81 (1973) – which preceded Independent Voters and found certain 

costs to be non-recoverable – said nothing about refunds, yet that did not stop the Court in 

Independent Voters from ordering one.  Staff BOE at 4-5.  Staff’s argument, however, misses the 

key point: in Independent Voters, it was the Court that determined that equity compelled a 

refund, and the Court expressly so held.  The Commission did not award any refund based on 

implication or inference from a court’s silence; the refund following the Bell case occurred only 

after it was expressly ordered by a court.  That is not so here.    
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B. A Refund Order Is Not Implicit in the Appellate Court’s Decision. 

Notwithstanding the rule that, on remand, the Commission is limited to the specific issues 

identified by the Appellate Court, Staff, AG/CUB, and IIEC all contend that a refund order is 

implied by the Appellate Court’s decision.  AG/CUB BOE at 6; Staff BOE at 4-5; IIEC BOE at 

2-4.  That contention misunderstands the nature of a decision to order a refund and overlooks the 

fact that, on the factual record then before it, the Appellate Court could not have even determined 

whether the “just and reasonable rate” that should have applied during the refund period was 

higher or lower than the rate that was actually charged.  See Hartigan, 148 Ill.2d at 412 (defining 

a refund as equal to the “difference between the money collected pursuant to the invalid rate and 

the money that would have been collected pursuant to a just and reasonable rate.”).   

AG/CUB, Staff, and IIEC contend that a refund must be implied into the Appellate 

Court’s decision because that decision otherwise would not be consistent with Illinois law, which 

they claim mandates a refund in such circumstances.  AG/CUB BOE at 6; Staff BOE at 3; IIEC 

BOE at 2-4.  In Illinois, however, a refund is not automatic or mechanical.  As the Supreme 

Court in Independent Voters makes clear, a refund from amounts collected under a Commission-

approved rate is “an equitable remedy that is sought before a court, and the basis of such liability 

is unjust enrichment to the defendant.”  Independent Voters, 117 Ill.2d at 98.  Equity by its 

nature requires consideration of the specific circumstances at issue.  As the U.S. Supreme Court 

has put it, “[t]he essence of equity jurisdiction has been the power … to mould each decree to the 

necessities of the particular case.”  Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944).  Thus, before 

the court can order a refund, at a minimum it must make some inquiry into the equities.  Here, 

the Appellate Court’s opinion shows no evidence of the Court having done so. 

Indeed, the argument that a refund is a foregone conclusion and thus may be assumed to 

be implicit in the Appellate Court’s mandate ignores the fundamental distinction between a 
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prospective rate-setting exercise and the determination whether a refund is appropriate, 

particularly in the circumstances of this case.  The rate that the Appellate Court ruled to be 

invalid in this case was based in part on historical data and projections.  In contrast, in 

determining whether a refund is required now, actual data is available, and it is well established 

that actual data must be used in lieu of estimates and projections to evaluate whether an improper 

rate was charged.  West Ohio Gas Co. v. Public Utility Comm’n of Ohio, 294 U.S. 79, 82 (1935) 

(“A forecast gives us one rate.  A survey gives another.  To prefer the forecast to the survey is an 

arbitrary judgment.”); Hartigan, 148 Ill.2d at 408 (“There is no reason, logic or justification for 

continued reliance on the Commission’s … projections in the face of hard evidence that they are 

flawed.”).  That is particularly true in the instant case, where the Appellate Court decision is 

founded on the need to accurately “match” revenues and expenses in the same time period.  

Thus, the fact that a change may have been appropriate in setting prospective rates originally 

does not necessarily mean that a refund is required in looking back at amounts already collected.  

That is a separate exercise, which, because the Commission lacks statutory authority, only a 

court may perform pursuant to its inherent equitable powers.   

Moreover, the notion that an order directing a refund is implicit in the Appellate Court’s 

mandate – or, indeed, in any mandate reversing a Commission rate decision – ignores the 

extraordinary nature of the judicial power involved in ordering a retroactive refund.   The filed 

rate doctrine, enshrined in Illinois law, requires utilities to charge only the rate on file with the 

Commission, even after an order approving those rates is struck down by a court.  Independent 

Voters, 117 Ill.2d at 96-97.  Yet a court-ordered refund requires a utility to go back and 

retroactively adjust its rate to charge an amount other than the one it was required by law to 
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charge.  There is no support in logic or case law for the principle that one should presume the 

exercise of such an extraordinary power.   

What is more, even if the Court had felt compelled to take up the issue of a refund 

(despite its silence on the subject), it would not have been able to reach a conclusion as to 

whether a refund was warranted.  As the Proposed Order points out, “what the proper rates 

should be was not known, so the Court could not say that ratepayers had been overcharged or 

that they needed to be made whole.”  Proposed Order at 43.  The Court did not know the impact 

on rates of the “matching” error it identified; and it did not know the degree to which any impact 

might be offset by inclusion of third-quarter 2008 plant additions, which the Appellate Court 

directed the Commission to consider.  ComEd, 405 Ill. App.3d at 420.  Nor did the Appellate 

Court have any other information relevant to determining what the appropriate rate should have 

been for the refund period.  Thus, even if the Appellate Court had considered the issue of a 

refund, it would have been unable to conclude that a refund was warranted.    

To the extent that Staff, AG/CUB, and IIEC believe that a refund is mandatory given the 

facts found by the Commission on remand – a position with which ComEd disagrees – that is an 

argument that they must present to the Appellate Court.3  This Commission is not authorized to 

step into the shoes of the Appellate Court and award equitable relief – even if it believes that 

such relief is a foregone conclusion.  Ordering a refund involves the exercise of an equitable 

judicial power, and that power must actually be exercised by the body that possesses it.  See 

                                                 
3 The Proposed Order does not leave customers without a remedy, as the AG contends.  See AG Br. on Ex 

Exceptions at 3.  Just as in Independent Voters and Hartigan, a request for a refund may be made to the court, which 
is the only entity with the equitable power to order it.  And as set forth above, the court’s consideration of that 
question may be aided by factual findings the Commission can make.  A further appeal is inevitable in any event, 
because the parties fundamentally disagree whether any refund is appropriate to effectuate the court’s decision -- a 
disagreement that ultimately flows from the undisputed fact that any refund is a function of the court’s equitable 
powers, and is not a defined statutory remedy. 
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Hartigan, 148 Ill.2d at 417 (the Commission lacks “subject matter jurisdiction over the terms and 

implementation of [a] refund.”).4  Otherwise, the Commission effectively would be acting as 

though it had the power to order a refund, implicit in every case, even though it is firmly 

established that the Commission is a body limited to and defined by its express statutory 

authority.  E.g., Union Elec. Co. v. Ill. Commerce Comm’n, 77 Ill.2d 364, 383 (1979) (“The sole 

power of the Commission stems from the statute, and it has power and jurisdiction only to 

determine facts and make orders concerning the matters specified in the statute.”).     

The Proposed Order sets forth another pragmatic reason for declining to find that the 

Appellate Court impliedly ordered a refund: the “logistical mess” that would “ensue if ComEd 

started refunding revenue to ratepayers and then the Court determined refunds were improper.”  

Proposed Order at 43.  AG/CUB contends that the Commission should not consider the practical 

consequences of its orders, and urges the Commission not only to order a refund, but to rush one 

into effect.  AG/CUB BOE at 10-11.  However, the Proposed Order correctly notes that, even if 

the Commission were to conclude that it was empowered to order a refund, such an order would 

“need to be stayed pending appeal.”  Proposed Order at 43; see Sup. Ct. R. 305.  If ComEd were 

forced to pay out refunds while an appeal is pending, the appeal would potentially become moot 

                                                 
4 AG/CUB accuses ComEd of taking this quote out of context, see AG/CUB BOE at 8, but that is not so.  

As AG/CUB notes, the rest of the sentence states that “the circuit court properly retained jurisdiction over the refund 
pursuant to Supreme Court Rule 305(b).”  Hartigan, 148 Ill.2d at 417.  The rest of the quotation only underscores 
the point that a refund must be ordered by a court, not by the Commission.  Likewise, AG/CUB’s long discourse on 
the procedural history of Hartigan, see AG/CUB BOE at 8-10, only undercuts their position.  In Hartigan, the 
Commission had purported to order a refund, as did the circuit court – each using different methodologies.  The 
Appellate Court upheld the Commission’s refund order, but the Supreme Court reversed, holding that a refund “is an 
equitable remedy made available to ratepayers pursuant to this court’s equitable powers” and “is not a statutorily 
based remedy.”  Hartigan, 148 Ill.2d at 397-98.   The Supreme Court explained that, “[i]n setting the terms of the 
refund, the circuit court was acting in its equitable capacity.”  Id. at 405.  And it emphasized that the case involved a 
“judicially established refund of money collected pursuant to an invalid rate order.”  Id. at 412 (emphasis added).  It 
was in that context – upholding the circuit court’s refund order and methodology, and reversing an Appellate Court 
decision that instead had accepted a Commission-ordered refund – that the Supreme Court stated that the 
Commission lacks “subject matter jurisdiction over the terms and implementation of [a] refund.”  Id. at 415.  



 

{00003942 6 } 10 

and the Commission’s decision improperly insulated from judicial review.  Moreover, customers 

would in no way be harmed by a stay pending appeal, because they are compensated at an 

interest rate that all parties have agreed is fair.  Given the necessity of a stay if the Commission 

were to order a refund, there in fact is little at stake in the Proposed Order’s jurisdictional 

holding.  Either way, the Appellate Court ultimately will need to make the decision as to whether 

a refund in this case is required under the court’s inherent equitable powers.  

II. COMMENTS IN AG/CUB’S BRIEF ON EXCEPTIONS CONCERNING 
COMED’S THIRD QUARTER CAPITAL ADDITIONS ARE UNSUPPORTED 
AND INCORRECT, AND SHOULD BE REJCTED. 

AG/CUB’s Brief on Exceptions also proposes to add additional language concluding that 

the Commission previously “rejected the inclusion of ComEd [sic] proposed third quarter plant 

additions ….”  See AG/CUB BOE at 1, 7, 14.  No such language should be added.  AG/CUB 

point to no language making any such finding in the Commission’s original order.  This is not 

surprising because, as ComEd pointed out, the Commission made no such funding.  See ComEd 

BOE at 10-13.  The Commission’s own statements in its Appellate Brief made that clear.  

Moreover, AG/CUB’s proposal irreconcilably conflicts with the express and controlling finding 

of the Appellate Court that “the Commission has not had the opportunity make findings of fact 

regarding” those plant additions.  ComEd, 405 Ill. App.3d at 409.  Finally, AG/CUB makes no 

effort to explain how their proposed language could be squared either with the overwhelming 

evidence before the Commission in 2008 or with the undeniable reality that plant additions were 

made.  Pretending that they were not for the purposes of calculating a refund would simply be an 

unlawful means of artificially inflating that refund.  See ComEd BOE at 13-18. 
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III. THE PROPOSED ORDER SETS OUT A JUST AND PRACTICAL 
PROCEDURE FOR PAYING ANY HYPOTHETICAL REFUND. 

AG-CUB and Staff attack the findings of the Proposed Order on several issues relating to 

the timing and process for paying any hypothetical refund.  

A. Length of Any Refund Payment Period 

Staff objects to the Proposed Order’s conclusion that Staff’s proposal for paying out any 

refund was unclear.  See Staff BOE at 8-10.  The Proposed Order is, however, correct.  As 

presented by the Staff’s witnesses, the evidence supports the conclusion that “Staff’s position is 

unclear and ComEd raises legitimate concerns regarding how it would be implemented.”  

Proposed Order at 48; Tenorio Reb., ComEd Ex. 60.0, 5:110 – 7:146.  While ComEd does not 

oppose Staff’s proposal to include language in the final order further clarifying Staff’s intent, any 

such addition must in fairness reflect that it is a post-hearing clarification.  Moreover, even this 

clarification does not call into question the finding that Staff’s proposal poses legitimate 

implementation concerns and that any refund should be implemented over an eight-month 

period, as proposed by AG/CUB.  The reasons for using an eight month period are sound and, 

even as revised and clarified, Staff’s proposal is unworkable.  See ComEd Post-Hearing Br. at 

25-27; ComEd Post-Hearing Reply Br. at 17-18.  See also AG/CUB Post-Hearing Reply Brief at 

3, 29 (recognizing “difficulties” with Staff’s proposal and observing that “an eight-month time 

frame is a reasonable, compromise outcome ….”).  

B. Any Refund Accrual Began on September 30, 2010 and Ended on May 23, 
2011; Staff’s Proposed Clarification Should be Addressed Accordingly. 

ComEd agrees with Staff (Staff BOE at 11) that, if a refund were proper, the period 

during which that refund accrues would begin on September 30, 2010, the date of the Appellate 

Court’s order in ComEd.  This starting date is consistent with the holdings and the principles 

established by both Hartigan and Independent Voters, and that date has not been questioned by 
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any party.  ComEd, thus, has no objection to the clarification Staff proposes in the first sentence 

of the replacement language appearing on page 12 of its Brief on Exceptions, or to inserting the 

additional paragraph in the quotation from the decision in Independent Voters.   

ComEd does object to Staff’s remaining revisions to this section, however.5  Staff’s 

clarification concerning the September 30, 2010 date of the Appellate Court’s decision does not 

change the fact that the period during which any refund could possibly accrue in this case ended 

as of May 23, 2011. 6  On May 24, 2011, the Commission determined that ComEd’s just and 

reasonable rates were actually higher than those being previously charged and found, as of that 

date, that “ComEd‘s rates which are presently in effect are insufficient to generate the operating 

income necessary to permit ComEd the opportunity to earn a fair and reasonable return on net 

original cost rate base.”  Commonwealth Edison Co., ICC Docket No. 10-0467 (Final Order, 

May 24, 2011), at 316, Finding 9.  See also ComEd BOE at 21-22.  That determination that 

ComEd’s just and reasonable revenue requirement warranted a rate increase was, under the 

Public Utilities Act, effective that same day, not more than a week later when the tariffs actually 

collecting the higher revenue requirement were filed and accepted.   

Moreover, even if refunds could have continued to accrue after May 23, the total amount 

of any refund stopped growing on that date.  After May 23, 2011, the “difference between the 

money collected pursuant to the invalid rate and the money that would have been collected 

                                                 
5 Staff, in this section if its Brief on Exceptions, also presents two sets of alternative replacement language.  

To the extent either is used, the Commission should adopt Alternative 2 offered by Staff as to when the eight moth 
credit period is to begin.  Whether the Commission adopts the findings in the Proposed Order or finds that it is 
within its authority to order refunds, the Commission’s Order is likely to be appealed.  Until a final determination is 
made by the Appellate Court, the eight month period should not begin. To do otherwise would only create customer 
confusion. 

6 Under the Statute on Statutes, the period between those two dates is properly calculated by including the 
first day (September 30, 2010) and excluding the latter (May 24, 2011).   
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pursuant to a just and reasonable rate”7 would actually have been negative.  The isolated phrase 

from Independent Voters relied upon by Staff and AG/CUB does not establish a general rule 

applicable to different facts – such as those here – about when a refund accrual period ends and, 

even if it did, that phrase would point to a period during which any refund amount would be 

negative.   

IV. THE COMMISSION SHOULD REJECT IMPROPER AND UNNECESSARY 
ATTEMPTS TO MAKE PREJUDGMENTS ABOUT PUBLIC ACT 97-0616 AND 
TARIFFS AUTHORIZED THEREUNDER.  

AG/CUB and Staff both argue that the Commission should add a whole new section to its 

order purporting to prohibit a supposed effort to recapture any refund in the rates authorized by 

Public Act 97-0616, now under consideration by the Commission in Docket No. 11-0721.  See 

AG-CUB BOE at 20-22; Staff BOE at 12-14.  This request is unnecessary, improper, and, in 

significant part, contrary to law.   

First, the request is utterly unnecessary.  ComEd understands that the performance-based 

formula rate structure authorized by Section 16-108.5 of the PUA is new to Illinois.  Yet, any 

serious review of both the statute and the tariff ComEd filed to implement it, would show no 

provision that would allow ComEd to “claw back” from customers any refund that was ordered 

on account of an error in the 2007 rate order.  Indeed, Section 16-108.5(j) specifically provides 

that “[n]othing in this Section is intended to legislatively overturn the opinion issued in 

Commonwealth Edison Co. v. Ill. Commerce Comm'n, Nos. 2-08-0959, 2-08-1037, 2-08-1137, 

1-08-3008, 1-08-3030, 1-08-3054, 1-08-3313 cons. (Ill. App. Ct. 2d Dist. Sept. 30, 2010).”  Lest 

there be any remaining doubt, ComEd will state it clearly and unambiguously:  neither Section 

                                                 
7 Hartigan, 148 Ill.2d at 412. 
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16-108.5 nor any provision of the tariff, Rate DSPP, that ComEd has proposed thereunder would 

“undo” any refund in this case. 

Second, any request to make findings in this docket concerning the costs that may be 

recovered under Public Act 97-0616 would be improper.  The first time any such request was 

made was in the Post-Hearing Reply Brief of AG-CUB, and it was made in “reply” to no 

previous argument.  The request was supported by no witness, is supported by no evidence, and 

ComEd has been prevented by the manner in which the argument was raised from presenting any 

witness opposing it.  

Under Public Act 97-0616, moreover, the proceeding in which to consider what costs can 

be recovered under ComEd’s performance-based formula rate is the proceeding expressly 

authorized and mandated by Section 16-108.5 of the PUA.  If there were anything to this fear, 

and there is not, the only tariff that could “recapture” the refund would be Rate DSPP.  Rate 

DSPP is at issue in Docket No. 11-0721, not here.  Parties are free to raise this issue in that 

Docket – properly, timely, and with evidence (if they had any) – but it would be legally improper 

to make prejudgments about that tariff in this Docket, where neither the tariff nor the statute that 

authorizes it is at issue.8 

Third, AG-CUB and Staff appear to go beyond the fear that somehow a refund could be 

recaptured to suggest that the Commission should also prohibit ComEd from recovering the costs 

of implementing any refund.  This suggestion is completely illegal.  The cost of implementing a 

                                                 
8 Section 16-108.5(c), 220 ILCS 5/16-108.5(c), provides in pertinent part that “[t]he performance-based 

formula rate shall be implemented through a tariff filed with the Commission consistent with the provisions of this 
subsection (c) that shall be applicable to all delivery services customers. The Commission shall initiate and conduct 
an investigation of the tariff in a manner consistent with the provisions of this subsection (c) and the provisions of 
Article IX of this Act to the extent they do not conflict with this subsection (c).”  This Docket is not that 
investigation and the Commission is not authorized to make prejudgments about the performance-based formula rate 
tariff in other proceedings such as this. 
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refund is a cost of service.  While the Appellate Court overturned in part the Commission’s order 

approving ComEd’s 2007 rates, ComEd has done nothing other than charge the filed rate, the 

only rate that it could legally charge.  A utility must continue charging under those filed rates 

until such time as the Commission establishes new rates.  Independent Voters, 117 Ill.2d at 96-

97.  There is not a single decision that AG-CUB or Staff could point to that prohibits the 

recovery of the costs of implementing or administering a refund in a case like this.  Indeed, their 

argument is especially ironic because Section 9-253 of the PUA, which both AG-CUB and Staff 

argue would apply to any refund, expressly provides for the recovery of expenses relating to the 

refund process by reducing the amount of the refund paid.  See 220 ILCS 5/9-253(c).  But, 

whether implemented by a hold back from the refund amount or through collection as an 

expense, it would be inconsistent with past decisions and wholly unlawful to attempt to prohibit 

ComEd from recovering the administrative costs of implementing a refund where it has, at all 

times, charged the filed rate.  

CONCLUSION 

WHEREFORE, for the reasons set forth herein and in ComEd’s Initial and Reply Briefs 

and Brief on Exceptions, ComEd respectfully requests that the Proposed Order be modified as 

set forth in the ComEd’s Exceptions and, as modified, be adopted by the Commission.  
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