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Introduction 1 

Q. Please state your name, job title and business address. 2 

A. My name is David Rearden and I am a Senior Economist on the Staff (“Staff”) of 3 

the Illinois Commerce Commission (“Commission”) in the Policy Program. My 4 

business address is 527 East Capitol Avenue, Springfield, Illinois 62701. 5 

Q. Did you file direct testimony in this docket? 6 

A. Yes.  My direct testimony is Staff Ex. 3.0.   7 

Q. What is the purpose of your rebuttal testimony? 8 

A. I respond to Mr. Martin’s rebuttal testimony (Atmos Ex. 3.0) concerning two 9 

contracts between Atmos Energy Company (“Atmos”) and its wholly owned 10 

affiliate Atmos Energy Marketing (“AEM”) for supply to Harrisburg and Galatia.  11 

The first contract ran from November 2005 through October 2006 (“2005 12 

contract”), and the second ran from November 2006 through October 2007(“2006 13 

contract”).   14 

Q. Please summarize your direct testimony. 15 

A. I concluded that the 2005 and 2006 contracts were imprudent, and I 16 

recommended that the Commission disallow $458,201 in costs as a result.   17 

Q. Why did you conclude that the 2005 contract was imprudent? 18 

A. I concluded that that the price was imprudently high.  I noted that only its affiliate, 19 

AEM, bid on supply to Harrisburg.  In particular, the price for the previous 20 

contract (which ran from November 2004 through October 2005) was at the first-21 
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of-the-month (“FOM”) index price at ETX for baseload volumes.1

Q. Why was there only one bidder? 28 

  However, AEM 22 

bid BEGIN CONF*** XX***END CONF above the ETX price for baseload 23 

volumes for the 2005 contract.  As explained in my direct testimony, Atmos had 24 

few options for buying gas at Harrisburg, since it did not lease any pipeline 25 

transportation capacity on TETCO. In my view, Atmos’ lack of options resulted in 26 

a high price. 27 

A. There were not many bidders, because: (1) Atmos did not directly lease pipeline 29 

capacity on TETCO for Harrisburg, so bidders had to have TETCO capacity to 30 

Harrisburg in order to ensure delivery; and (2) Atmos appeared to discourage 31 

potential bidders by requiring them to affirm their interest in receiving the 32 

Company’s request for proposals (“RFP”) when they did not send in a bid.  Other 33 

reasons that Atmos had few bidders is that sellers may have been discouraged 34 

from bidding after AEM consistently won the contract and only a full requirements 35 

service was let out for bid.  36 

Q. Why did you conclude that the 2006 contract was imprudent? 37 

A. The 2006 contract had the same adder as the 2005 contract, which I believe is 38 

also imprudently high.  I do not agree that Atmos demonstrated that AEM’s bid 39 

was lower cost.  In general, the same problems that led to the high price for the 40 

2005 contract were present for the 2006 contract.   41 

Q. Was there more than one bid for the 2006 contract? 42 
                                            
1 The index is the Texas Eastern Transmission Company (“TETCO”) pricing point at East Texas, which I 
refer to as “ETX” in testimony. 
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A. Yes.  There were two other bids besides from AEM.    43 

Q. Did Atmos pick the lowest bid? 44 

A. It’s not clear.  In my direct testimony, I discussed two factors that may indicate 45 

that Atmos did not buy the lowest cost gas.  First, I noted that one bid was 46 

disqualified for not conforming to the RFP despite a competitive bid.  47 

 Second, I questioned whether Atmos had properly compared the bid that was 48 

rejected but not disqualified.  In my direct testimony, I discussed how the prices 49 

were derived for some of months used to evaluate the bid, while I did not 50 

understand the source of the prices for other months.  It was difficult to conclude 51 

that the analysis was reasonable absent that information.  52 

Q. Did Atmos explicate how it derived the prices used to evaluate the rejected 53 

bid? 54 

A. No.  Company witness Martin states, “While I am confident that AEM’s bid was 55 

expected to be lower, I also would like to go through the analysis with Staff 56 

witness Rearden to see if we can add some refinements and reach an 57 

agreement that AEM did submit the lowest qualifying bid.” (Atmos Ex. No. 3.0, 58 

12:244-247.)  59 

Q. Did this statement alleviate your concern with the analysis? 60 

A. No.  Atmos still has not resolved this issue on the record as I requested.  61 

Q. Above, you noted that your direct testimony pointed to the lack of capacity 62 

on TETCO as one reason for few bidders.  How did Atmos respond? 63 
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A. Mr. Martin does not directly deny that lack of transportation capacity reduces the 64 

number of bidders.  He argues instead that ratepayers are not necessarily 65 

harmed by delivered service.  For example, he states, “reasonable minds can 66 

differ regarding whether delivered service or owned capacity is optimal, and 67 

different conditions may indicate that one approach could be preferred at one 68 

time, and the other at a different time.  It is certainly not true that taking delivered 69 

service is always imprudent, and in this case I believe that using delivered 70 

service was prudent and saved the Company’s customers money over time.” 71 

(Company Ex. 3.0, at 9:175-177.) In other words, “the decision to buy delivered 72 

service is not ipso facto imprudent.” (Id., at 7:129-30.)  Indeed, he further opines 73 

that delivered service may be superior to field purchased and transported 74 

service, because “Cost savings from purchasing a delivered service can be 75 

anticipated because often suppliers who serve multiple utilities can use capacity 76 

more efficiently than a single utility.” (Id., at 6:122-24.)  77 

Q. How do you respond to Mr. Martin’s contentions concerning whether one 78 

way is always lower cost? 79 

A. I agree that, in general, neither transported nor delivered service is always lower 80 

cost.  However, most LDCs have the option to receive delivered service, but 81 

don’t have to rely on it.  For example, both Northern Illinois Gas Company 82 

(“Nicor”) and The Gas Light and Coke Company (“Peoples Gas”) have capacity 83 

to deliver gas to Chicago from various field locations, but also have the option to 84 

purchase gas at the Chicago citygate, where the price is set in a very competitive 85 

market.  When these entities buy gas at the citygate price, it is one option among 86 
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several.  As it stood during 2005 and 2006, the only way that Atmos could deliver 87 

gas to Harrisburg customers was to buy it at the citygate.  Further, a 88 

disallowance may be justified even if transferring the capacity saved money ‘over 89 

time’ (which is not specified), but increased costs for 2006.  90 

With respect to whether it is more cost effective for one marketer to serve 91 

multiple utilities, there is no guarantee that potential cost savings are passed on 92 

to each individual utility and their consumers.  A competitive market is what 93 

ensures that cost savings get passed on to consumers.  That is, this may just 94 

point out the profit opportunities granted to AEM from consolidating 95 

transportation contracts in AEM’s hands.  96 

Q. Company witness Martin opines that customers saved money from the 97 

transfer of capacity from Atmos to its marketing affiliate. (See Company Ex. 98 

3.0, at 8:154-160.) Do you agree? 99 

A. Mr. Martin did not provide evidence for this belief in his rebuttal testimony.  100 

However, in response to Staff data request POL 2.1, he estimates that AEM’s 101 

largesse saved Atmos ratepayers approximately BEGIN CONF ***XX        102 

XXX*** END CONF during November 2003 through December 2006 in capacity 103 

costs versus demand charges by AEM.  In particular, during this reconciliation 104 

period, he calculates that AEM charged ratepayers BEGIN CONF***XX   105 

X***END CONF less in demand charges than it would have cost Atmos for 106 

capacity costs directly from the pipeline.  107 

Q. How do you respond to these conclusions? 108 
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A. There are at least three reasons why the results calculated may not be a proper 109 

comparison.  One, the portfolio changed over time, but in the response to Staff 110 

data request POL 2.1, the asset used as single contract to calculate what Atmos 111 

would have paid the pipeline.  Further, that contract was apparently terminated in 112 

2001.  In its response to Staff data request POL 2.2, the portfolio for Harrisburg 113 

consisted of several services, including a storage service.  Atmos’ portfolio 114 

underwent several changes over the years, so the comparisons in Atmos’ 115 

response to Staff data request POL 2.1 may not exactly mirror the options that 116 

Atmos had in 2003. 117 

Two, whether AEM controlled the transportation capacity or Atmos did, the 118 

capacity (or at least the FT capacity) was apparently allocated over several 119 

different customers and states.  The response to Staff data request POL 2.2 120 

states that up until 2001, Atmos leased 3,000 MDQ for Illinois in an FT contract, 121 

while the same contract is used in the calculations in Atmos’ response to Staff 122 

data request POL 2.1.  The capacity for that contract is for  123 

BEGIN CONF***XXXX***END CONF MDQ according to the response to Staff 124 

data request POL 2.1.  This appears to indicate that Harrisburg was one AEM 125 

customer among several on TETCO between which AEM allocated its total costs.  126 

Whether AEM supplied Harrisburg or Atmos did, the supplier would need to 127 

allocate total transportation costs between its customers.  In that case, the 128 

comparison between what Atmos would have paid in transportation capacity 129 

charges by directly leasing and what AEM imposed as a demand charge is not 130 

an easy or direct comparison.  There may be several ways costs could have 131 
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been allocated in either scenario.  And it would not have been economically 132 

rational for AEM to under-allocate costs to Harrisburg.  133 

Three, the value of transportation and storage capacity may be greater than cost.  134 

In that case, then capacity releases or capacity transfers to unregulated affiliates 135 

may have generated returns to AEM that could have been used to compensate 136 

ratepayers.  I note that this is highlighted by the difficulty Atmos had in finding 137 

transportation capacity for Harrisburg.  138 

Q. Atmos pointed out that the TETCO transportation capacity was transferred 139 

to Woodward prior to Atmos buying United Cities. (Company Ex. 3.0, at 140 

7:131-8:153; 8:168.) Does that make the conclusions from your review 141 

‘hindsight’?  142 

A. No.  Atmos has an obligation to provide gas service in a prudent manner.  When 143 

it acquired United Cities, it assumed and retained that obligation for Harrisburg.  144 

It was imprudent for United Cities to transfer its capacity to Woodward Energy 145 

Marketing (n/k/a AEM).  It did not generate costs that were imprudently high until 146 

2005.  147 

Q. Mr. Martin asserts that this analysis constitutes hindsight review. (Id., at 148 

9:169-174.) Do you agree? 149 

A. No.  Staff noted in its Docket No. 05-0738 testimony that Atmos/United Cities 150 

neither applied for permission to the Commission to transfer the capacity as an 151 

affiliate transaction nor got it approved.  My testimony is ‘necessarily uninformed’, 152 

because the Commission and its Staff were never informed of the decision at the 153 
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time it occurred.  The review is not hindsight, since there is nothing on any record 154 

in any docket for why United Cities did what it did.  Additionally, the disallowance 155 

is calculated as a way to recoup costs for ratepayers for purchases made during 156 

2006, not in 1996.  157 

Q. Mr. Martin states, “Staff witness Rearden identified no evidence 158 

whatsoever of a causal connection between the previous decade’s 159 

assignment and a price change in 2005-2006 that would support his 160 

assertions.” (Id., at 8:161-163.)  How do you respond?   161 

A. For the most part, I agree.  Consider what that evidence might be: a piece of 162 

evidence that explicitly states that Atmos has realized that fewer and fewer 163 

marketers are bidding on Harrisburg business, because Atmos does not have 164 

transportation to that location, and, as a result, AEM should bid a very high price 165 

for the business in order to reap large profits.  Nevertheless, there were fewer 166 

bidders for the business over time and a large adder to an index price is attached 167 

after an affiliate has the business for two years.  Both events comport with my 168 

opinion that the lack of transportation capacity and failing to increase the pool of 169 

potential bidders led to vulnerability to a high bid.  170 

Q. Company witness Martin argues that eliminating bidders from its RFP list 171 

was not imprudent.  How do you respond? 172 

A. It seems rather obvious to me that Atmos should not want to unnecessarily 173 

restrict the number of potential bidders for Harrisburg service, especially when 174 

Atmos has only one transportation option for gas deliveries to those customers.  175 
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Yet, Mr. Martin states, “I cannot agree that asking bidders to confirm their interest 176 

renders the RFP process imprudent.  The bidders that were removed from the list 177 

were not interested in bidding on the Company’s business.” (Id., at 11:213-5) 178 

However, it simply does not follow that not bidding in one year means that it will 179 

not bid the following year.  Mr. Martin also opines, “There is no evidence that 180 

using an affirmative option rather than a negative option for receiving bids would 181 

have affected the bids received at all.”  (Id., at 11:222-23.)  Such a thing is, of 182 

course, unknowable through discovery.  But certainly, all other things constant, 183 

more RFPs distributed cannot lead to fewer bids.  And more bidders, all other 184 

things constant, cannot lead to higher prices.  It seems unlikely that the cost to 185 

distribute additional RFPs raises total costs to ratepayers.  186 

 Finally, the burden to demonstrate the claim that restricting the number of 187 

bidders does not harm ratepayers should rest with the Company.  188 

Q. Do you believe that sending out an RFP for only a bundled contract 189 

discouraged bidders? 190 

A. Yes.  As seen by the disqualified bid, Atmos might have generated more bids for 191 

service to Harrisburg by accepting bids for less than total supply.  If some 192 

marketers only bid for part of the business, then the total number of suppliers 193 

might be increased.   194 

Q. Mr. Martin claims that the purchase prices were not out of line with the 195 

prices paid by other Illinois gas utilities receiving gas supply on TETCO.  196 

How do you respond? 197 
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A. It is simply not part of my direct testimony.  My analysis looked at what I viewed 198 

as Atmos’ options and concluded that Atmos had purchased gas at imprudently 199 

high prices.  The relevant issue with respect to whether Atmos’ actions were 200 

prudent is what it did with respect to the options it had before it at the time it 201 

made the decision. 202 

Q. Are you changing your proposed disallowances? 203 

A. No.   204 

Q. What did the Company say in response to you proposed disallowance? 205 

A. Company witness Martin states that my proposed disallowance means that I 206 

believe that the price for baseload gas should have been ETX-FOM rather than 207 

the price bid by AEM. (Id., at 6:111-12.) 208 

Q. Is that your position? 209 

A. While that is the practical effect on ratepayers’ costs, that is not my intent.  Since 210 

there is only one bidder for the 2005 contract, there is nothing to base a 211 

disallowance on besides the price agreed to in the following year.  For the 2006 212 

contract, while it may be that AEM’s bid was lower than the bid that was not 213 

disqualified, again, there is nothing else in the record to base an alternate price 214 

on.  Further, AEM’s bid may not have been lower than the rejected bid.  And the 215 

disqualified bid could have been used to split the contract for Harrisburg supply 216 

with another supplier or suppliers.  217 

Q. How did the Company respond to your disallowance of the peaking service 218 

costs? 219 
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A. Mr. Martin asserts that ratepayers benefitted from the service, but that the 220 

disallowance implies that AEM should provide the service for free. (Id., at 14:285-221 

289.)   222 

Q. Does this accurately represent your view? 223 

A. No.  I recognize the peaking service has value.  I also noted that Atmos bundled 224 

the peaking service with the baseload and incremental service in one bid.  225 

However, the peaking service could also be provided independently.  Further, I 226 

noted that the demand charge for the peaking service was the same, per MDQ 227 

per day, as the demand charge for baseload and incremental service.  Yet the 228 

peaking service was available for only ten days during November through March 229 

for the 2005 contract and December through February for the 2006 contract, 230 

while baseload is available every day of the month.  Finally, I noted that since 231 

Atmos did not put the service out for bid separately from the baseload and 232 

incremental service, Atmos was not able to independently generate a value for 233 

the service.  234 

Q. Does this conclude your rebuttal testimony? 235 

A. Yes. 236 


