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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Commonwealth Edison Company )
)

Proposed general increase in electric rates ) Docket No. 07-0566
(tariffs filed October 17, 2007) ) (On Remand)

BRIEF ON EXCEPTIONS AND EXCEPTIONS

OF THE PEOPLE OF THE STATE OF ILLINOIS

NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan,

Attorney General of the State of Illinois, pursuant to Part 200.830 of the Illinois Commerce

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.830, and in accordance

with the schedule established in this docket, hereby file their Brief on Exceptions and Exceptions

to the Proposed Order (“PO”) issued by the Administrative Law Judge in the above-captioned

docket on November 10, 2011.

I. INTRODUCTION

The Proposed Order correctly interprets and applies the law on most of the key issues

triggered by the Appellate Court’s reversal and remand in Commonwealth Edison Co. v. Illinois

Commerce Comm’n, (“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010). For

example, the Proposed Order correctly found that principles of equity under law demand that

ratepayers be made whole. Proposed Order at 43-45. The Proposed Order correctly held that the

Commission in fact considered and rejected inclusion of the ComEd-proposed third quarter 2008

pro forma plant additions when it entered its original Order in ICC Docket No. 07-0566 (“2008

Rate Order”), and based its decision to approve pro forma plant additions through June of 2008

on record evidence, not on the ComEd/Staff-proposed stipulation. Id. at 45-46. The Proposed
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Order correctly calculates the amount of the refund at $36.7 million. Id. at 47. Unfortunately,

however, the Proposed Order got it wrong on the pivotal issue in the case: whether the

Commission has the authority to order refunds in this remand proceeding.

The logic applied in the Proposed Order to reach such an bewildering conclusion rests on

its adoption of the ComEd-launched assertion that, because the Appellate Court in ComEd failed

to use the word “refund” in its Remand instructions, ratepayers – who the Proposed Order

recognizes as the party harmed by the Commission’s error in the 2008 Rate Order – cannot be

made whole for the Commission’s error. As a result, the Proposed Order concludes, that the

Commission lacks the authority to order a refund here. As discussed below, this conclusion is

contrary to law, principles of equity and fairness, and must be corrected in the Commission’s

final order in this Remand proceeding. In addition, the People and CUB provide additional

exceptions to the Proposed Order to ensure that the refund period and distribution time frame is

correctly identified, and that the refund that must be ordered in this proceeding is not unwittingly

returned to ComEd through the new formula rate process recently approved by the General

Assembly.
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II. EXCEPTIONS TO THE PROPOSED ORDER

A. Exception No. 1 -- The Commission Must Order a Refund in this Proceeding.

In reaching the conclusion that the Commission lacks the authority to order a refund in

this Remand proceeding, the Proposed Order engages in a parsing of language of the ComEd

Court’s mandate that leaves ratepayers without reparations or a remedy, even while recognizing

that “(i)t is ratepayers that lost the use of their money while paying the illegal rates.” Proposed

Order at 43. In doing so, the Proposed Order points to rulings in Independent Voters of Illinois v.

Illinois Commerce Comm’n, 117 Ill.2d 90 (1987) (“IVI”) and People ex rel. Hartigan v. Illinois

Commerce Comm’n, 148 Ill.2d 348 (1992) (“Hartigan II”I), notes that the Commission lacks the

statutory authority to issue refunds, and then reasons that if the Commission lacks the statutory

authority, “the question becomes whether the Court has mandated that a refund be ordered in this

proceeding.” Proposed Order at 42. Stating that it “is certainly not apparent based on a reading

of the plain language of the Appellate Court’s decision that the court intended for the

Commission to order a refund,” the Proposed Order goes on to note that “(i)n fact, as noted by

ComEd, the Court never once uses the word ‘refund’. Id. at 43. The Proposed Order then avers

that this is “actually quite telling” because “(a) remand proceeding is controlled and limited by

the language of the Court’s mandate.”
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While it is true that the language of a mandate controls the scope of action on remand,

there is no case law, nor any provision of the Public Utilities Act, that states that the Commission

cannot order a refund upon remand of an unlawful Commission order unless the word “refund”

is specifically provided in the decision or mandate of the Appellate Court. The Proposed Order’s

conclusion on this point, given that the Appellate Court specifically concluded that the

Commission “miscalculated the value of the plant investment by recognizing increases in rate

base investment value due to post-test-year additions without recognizing contemporaneous

offsetting decreases in the value of that investment attributable to ongoing depreciation”1, would

turn concepts of equity on its head. Moreover, such a finding is contrary to clear Illinois

Supreme Court precedent regarding the power of the Court to invoke an equitable remedy for

unlawful Commission actions.

1. The Hartigan and IVI Decisions Require the Commission to Correct
the Errors in Orders Deemed Unlawful and Make Ratepayers Whole.

The Proposed Order states that AG/CUB and Staff were wrong to rely on the IVI decision

for the proposition that a refund was implied by the Appellate Court’s reversal. Proposed Order

at 43. The Proposed Order, however, misinterprets the holding of IVI. In IVI, the Supreme

Court specifically upheld the distribution of refunds based on its previous holding in Illinois Bell

Telephone Co. v. Illinois Commerce Comm’n., 55 Ill.2d 461 (1973) (“Bell”), that certain costs

had been improperly included as operating expenses in Bell’s rates. The original Supreme Court

Bell decision never specifically invoked the Supreme Court’s equitable jurisdiction to fashion a

remedy for ratepayers. Nevertheless, the IVI Supreme Court concluded that the absence of this

language was irrelevant to the need to provide ratepayers with restitution, reasoning that what

1 ComEd, 937 N.E.2d at 680.
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mattered was the Bell Court’s holding that Commission-approved rates “included allowance of

improper expenses and deductions for the utility company.” IVI, 117 Ill.2d at 105. The Court

made this obvious when it admonished that the role of the courts would be “meaningless” if their

authority was limited to merely pointing out errors that they were then powerless to remedy. Id.

The Proposed Order, however, argues that “Because the refund following the Bell case

was also judicially ordered, the Bell case provides no reason for the Commission to find that a

refund was implied by the ComEd decision.” Proposed Order at 43. The Proposed Order

inappropriately focuses on the fact that the IVI Court specifically invoked its equitable powers

and ordered a refund for the period after the Bell decision. But what the Proposed Order misses

here is that the IVI refund (and the equitable power the IVI Court invoked to order the refund)

was based on the Court’s ruling in the Illinois Bell decision – a holding that never specifically

directed the Commission to order refunds nor used the word refund in its decision, as noted

above. It was that Bell decision – just as the basis for the Commission’s authority to issue a

refund is the ComEd decision – that triggered the Court’s ordering of a refund. Why? Because

the Bell Court (not the IVI Court) found that the Commission committed reversible error when it

included in rates expenses -- including expenditures for civic, social club dues and lobbying --

that could not be recovered from ratepayers.

As noted in previous AG-CUB briefs in this proceeding, the IVI Court specifically noted:

The applicable sections of the Act allowing for review of
Commission proceedings provide that a court may determine the
lawfulness or reasonableness of a rule, regulation, order or
decision and may vacate, modify or otherwise hold an order
invalid (Ill.Rev.Stat.1971, ch. 111 2/3, pars. 68, 71). The refund
here is a result of a direct, statutorily authorized, review of the
Commission order. This case was remanded to the Commission
previously to correct the erroneous portion of the rates, not for
original ratemaking. (Mountain States Telephone & Telegraph Co.
v. Public Utilities Com. (1972), 180 Colo. 74, 81, 502 P.2d 945,
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948 The function of the courts in reviewing Commission
proceedings would be meaningless if no remedy could be provided
after the court holds that a Commission-approved rate order
included allowance of improper expenses and deductions for the
utility company.

IVI, 117 Ill.2d at 105. Here, too, the ComEd decision would indeed be meaningless if the ruling

of the Proposed Order is followed by the Commission. The Proposed Order’s interpretation of

Illinois remand law would turn the ComEd Court’s decision and the Remand proceeding itself

into an intellectual exercise rather than a proceeding in which the Commission is obligated to

remedy the error it committed when it failed to include the accumulated depreciation on

embedded plant in the ComEd rate base.

It is helpful, too, to return to the Court’s language in ComEd in order for the Commission

to understand its obligations on Remand. The Court clearly understood that the Commission’s

failure to recognize accumulated depreciation on embedded plant in its calculation of the ComEd

rate base let to excessive rates being charged:

Section 9-211 essentially requires the Commission to ensure that a
utility’s approved rate base does not exceed the investment value
that the utility actually uses to provide service. The measure of the
amount of investment so dedicated must account for both increases
and decreases over a consistent period. Under section 9-211,
contemporaneous increases and decreases to rate base are not
severable items that can be given disparate treatments. The
utility’s plant in service and net plant are opposing sides of a coin.
The Commission approved a rate base that exceeds the investment
value ComEd actually dedicates to utility services. The approval
of excess rate base violates section 9-211 by overstating ComEd’s
revenue requirement.

\
ComEd, 937 N.E.2d at 680. The Court also noted, “The increase in the accumulated depreciation

on the existing plant during the post-test-year period, in which the additional plant is being

factored into the rate base, is a change that affects ratepayers and therefore must be factored into
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the rate base.” Id. at 681. In short, the assertion that the Appellate Court’s failure to explicitly

invoke the term “refund” in this instance somehow precludes a refund is a red herring.

Notably, the Proposed Order likewise recognizes that the Court could not have made a

specific “refund” finding “because what the proper rates should be was not known, so the Court

could not say that the ratepayers had been overcharged or that they needed to be made whole.”

Proposed Order at 43. This recognition – that the Appellate Court could not use the word refund

acknowledges the impossibility of the Court knowing that a refund should be ordered. It could

not specifically direct such a finding because it had no idea what effect the possible inclusion of

third quarter plant additions would have on the Commission’s Remand Order, if it chose to make

such an inclusion. Determining that refund amount is precisely the role of the Commission in

this proceeding. As the ComEd Court noted, “In the ratemaking scheme, the Commission and

not the Court is the fact-finding body.” ComEd, 937 N.E.2d at 683. This acknowledgement of

the impossibility of the Appellate Court knowing that a refund would result from its mandate

supports the AG-CUB and Staff position that the Commission is obligated to correct the error in

its previous order and (assuming that calculation produces a positive number) make ratepayers

whole from the date of the Court’s decision (September 30, 2011) until the time when new rates

are set (May 31, 2011).

While the Proposed Order does not make clear exactly what caselaw it relies upon to

invoke its “no refund” interpretation of the ComEd decision, it presumably adopts ComEd’s

argument, proffered in its Initial Brief, that under Hartigan II, the Commission cannot order

refunds in the absence of statutory authority or a specific order to do so by the Court. ComEd

Init. Br. at 9, citing Hartigan II, 148 Ill.2d at 397-98, 405, 412. ComEd stated at page 8 of its

Initial Brief that “where a utility has collected a Commission-approved rate, the Commission
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lacks ‘subject matter jurisdiction over the terms and implementation of [a] refund.’” ComEd

Init. Br. at 8, citing Hartigan II, 148 Ill.2d at 4162. Emphasizing the word “judicially”

established refund in a quote from the Hartigan II case, the Company argues that “the Appellate

Court nowhere invoked its equitable powers to order a refund, so even factual questions relating

to a refund are not properly before the Commission.” Id. at 10.

As AG-CUB pointed out in its Reply Brief3, ComEd’s discussion of the meaning of

Hartigan II ruling, vis a vis its argument that no refund can be ordered by the Commission, is

wrong, glosses over the critical facts of that case, and misquotes the decision. First, ComEd’s

selective quotation omits the rest of the sentence at page 415 of the decision. The full sentence

reads: “We also reverse the appellate court’s holding that the Commission has subject matter

jurisdiction over the terms and implementation of the refund from Rate Order 1 rates and hold

that the circuit court properly retained jurisdiction over the refund pursuant to Supreme Court

Rule 305(b).” Hartigan II, 148 Ill.2d at 415. ComEd’s omission of the rest of that sentence,

which comes from the Court’s final “Summary” of the decision, significantly distorts the

Hartigan II ruling.

The facts that ComEd left out were that the issues before the Hartigan II court concerned:

(1) various Commission findings in Rate Order II regarding reasonable and unreasonable delays

in the operation of Byron I, and the quantification of costs associated with the delays; (2)

whether the Commission or the circuit court had jurisdiction over the terms and implementation

of the refund associated with Rate Order I; and (3) the terms and conditions of the refund

associated with the unlawful Rate Order I. Hartigan II, 148 Ill.2d at 366.

2 The correct page reference, according to attorneys for ComEd, is 148 Ill.2d 415.
3 AG-CUB Reply Brief at 6-12.
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Based on the facts as recited above, the Hartigan II Court did reverse the appellate

court’s conclusion that the Commission had rightful jurisdiction over the Rate Order I.

However, it did so because the Court concluded that the appellate court’s conclusion that the

refund is based on Section 9-252 of the PUA misconstrued the Supreme Court’s ruling in

Hartigan I (the Supreme Court decision that upheld the circuit court’s Rate Order I reversal), but

reversed the circuit court’s attempt at re-setting rates. Hartigan II, 148 Ill.2d at 394-395.

The Hartigan II court then referenced the IVI case and affirmed the Mandel holding that

reparations cannot be ordered for rates collected during the pendency of the appeal. However,

the Court reaffirmed the Court’s holding in IVI, in which the Court exercised its inherent powers

to fashion an equitable remedy and, for the first time, ordered a refund of overcharges collected

pursuant to the invalid portions of the rate order. In doing so, the Court quoted IVI:

That portion of the rate order was invalid from the time this court entered its
judgment. The portion of the rates that was held to be erroneously set by the
Commission should be refunded to customers who paid them. … To hold otherwise
would allow Bell to continue collecting the unlawfully increased rate and benefitting
from such, without a remedy to the customer, until the Commission conducts hearings
and determines a new rate base.

Hartigan II, 148 Ill.2d at 397, citing IVI, 117 Ill.2d at 102-1034; See, also, Business and

Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 217

(1989) (“BPI I”) held that “(t)he utility is subject to ratepayers’ claims for reparations for

4 The Court further noted that “the refund of illegal rates collected under the Commission’s Rate Order I is
an equitable remedy made available to ratepayers pursuant to this court’s equitable powers delineated in its decision
in Independent Voters and is not a statutorily based remedy, as the appellate court concluded. Id. In affirming the
circuit court’s Stay/Refund order, the Hartigan II Court, too, specifically noted that the refund activities of the
circuit court “were authorized by Supreme Court Rule 305 and were clearly the exercise of a discretionary authority
well within this Court’s inherent judicial powers.” It noted, too, that at the time of the circuit court’s May 16, 1986
Refund/Stay Order, the circuit court noted that “there was simply no law, statutory or caselaw, in Illinois which
authorized a refund to consumers once a rate was declared to be illegal.” Hartigan II, 148 Ill.2d at 398, citing the
circuit court’s Jurisdictional Statement. The IVI decision, which firmly established the Commission’s authority to
establish refunds after a rate order is reversed by a reviewing court, was decided a year after the circuit court’s
decision (and reliance on Supreme Court Rule 305) in 1987.
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excessive rates collected from the time of [the] court’s reversal through the time new rates are

approved by the Commission.” BPI I, 136 Ill.2d at 242.

In sum then, the Hartigan II Court’s decision to reverse the appellate court’s finding that

the Commission, and not the circuit court, had jurisdiction, was specifically based on the

appellate court’s misreading of Section 9-252 and the concept of equitable powers, particular to

that case. In no way was the decision a blanket rejection of Commission-ordered refunds

associated with orders deemed unlawful by an appellate court, as ComEd and the Proposed

Order suggest. Most importantly, and of particular relevance in this proceeding, in no way can

the case be cited as authority for ComEd’s view that an appellate court must specifically use the

word “refund” in order for the Commission to implement a refund during a Remand proceeding

that involves correcting the error identified by the appellate court.

The facts are clear. The rate base approved by the Commission in its September 10, 2008

Rate Order was inflated due to its failure to reflect the accumulated depreciation on embedded

plant through the post-test-year period. That error resulted in ComEd’s customers paying

excessive, unlawful rates. The Commission is obliged in this Remand proceeding to correct the

error identified by the Court and order a Refund for the ratepayers who paid the excessive rates

during the period at issue.

2. The Commission Should Not Concern Itself With Imposing Stays in
this Remand Order.

Putting the proverbial cart in front of the horse, the Proposed Order makes another

troubling conclusion that portends trouble for ratepayers awaiting their refund. It states that even

if the ComEd decision did imply a refund, “that decision would need to be stayed pending

appeal” because “(i)f not, a logistical mess could ensue if ComEd started refunding revenue to

ratepayers and then the Court determined refunds were improper.” Proposed Order at 43. First,
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it is not the Commission’s obligation to address whether ComEd might appeal this decision or

whether it would be difficult to untangle refund amounts from rates collected as a result of some

future appellate ruling. The Commission should not try to anticipate ComEd’s next move or how

its team of 11 Chicago- and Washington D.C.-based attorneys will seek to protect its

shareholders’ interests. The Commission’s only obligation is to follow the law and correct the

errors pointed out by the Appellate Court in ComEd, and make the ratepayers whole for the

period in which the unlawful rates the Commission established were in place -- from the time of

the court’s reversal through the time new rates were approved by the Commission.

Proposed Language

In accordance with the arguments presented above, the Commission analysis and

conclusion at page 13 should be modified as follows:

The pivotal question before the Commission is
whether a refund can be ordered in this remand proceeding.
After considering the Appellate Court’s decision and the
arguments of the parties, the Commission determines that it
does not have the authority to order a refund at this juncture.

The Supreme Court, in both IVI and Hartigan II, stated
that the Commission does not have the statutory power to
order a refund. The court was clear in both instances that
the refund being ordered was judicially ordered based on the
Court’s equitable power. Since the time of these two cases,
the Act has been amended to include Section 9-253, but no
party argues that this Section gives the Commission the
power to order refunds; just that it controls the manner in
which a refund is to be issued.

If the Commission does not have the power to order a
refund, the question becomes whether the Court has
mandated that a refund be ordered in this proceeding. It is
certainly not apparent based on a reading of the plain
language of the Appellate Court’s decision that the court
intended for the Commission to order a refund.

In fact, as noted by ComEd, the Court never once
uses the word “refund”. Although the AG/CUB accuse
ComEd of raising a “red herring” by pointing out this
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absence, the absence of the word “refund” is actually quite
telling and leads to the next point. A remand proceeding is
controlled and limited by the language of the Court’s
mandate. That mandate directed the Commission to: 1)
revisit the accumulated depreciation issue and 2) allow
ComEd to request recovery of the aggregate cost of the
third-quarter 2008 plant additions. But, importantly, it did not
find that a refund was appropriate, it did not direct the
Commission to calculate a refund and, in fact, it did not
direct the Commission to do anything related to a refund.
This absence cannot be ignored.

The AG/CUB and Staff then argue that the Appellate
Court’s decision can be read to imply that a refund should be
ordered. As stated above, the language of the mandate
controls and it contained no such directive and the
Commission will not “imply” one. The AG/CUB and Staff
suggest that the decision in Bell, which similarly does not
use the term “refund” supports their position that refund is
implied. The Commission does not agree and a review of
the history of that proceeding explains why. In 1971, the
Commission set rates for Illinois Bell. In 1973, in the Bell
decision, the Supreme Court reversed and remanded that
rate order to the Commission. On remand, the IVI, an
intervening party, asked the Commission to order a refund.
The Commission denied that request. On appeal, the
Supreme Court in the IVI decision, invoked its equitable
powers and ordered a refund for the period after the Bell
decision. Because the refund following the Bell case was
also judicially ordered, the Bell case provides no reason for
the Commission to find that a refund was implied by the
ComEd decision.

Not only did the Appellate Court not order a refund,
the Court could not have made such a finding. This is
evident because what the proper rates should be was not
known, so the Court could not say that the ratepayers had
been overcharged or that they needed to be made whole.

Looking pragmatically at the question of whether a
refund should be ordered, even if the Commission were to
find that the ComEd decision implied a refund, that decision
would need to be stayed pending appeal. If not, a logistical
mess could ensue if ComEd started refunding revenue to
ratepayers and then the Court determined refunds were
improper.
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Although a very short decision is tempting, the
Commission will address the rest of the parties’ arguments in
an effort to avoid, or at least limit, another remand

ComEd argues that a pivotal question before the
Commission is whether a refund can be ordered in this
remand proceeding. The Commission disagrees. The
Commission is charged with carrying out the mandate of the
Appellate Court in its September 30, 2010 decision in
Commonwealth Edison Co. v. Illinois Commerce Comm’n,
(“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist.
2010). That opinion ruled that the Commission abused its
discretion when, in setting ComEd’s rates in its September
10, 2008 Order (“2008 Rate Order”) in Docket No. 07-0566,
it failed to account for the accumulated depreciation of
ComEd’s existing plant-in-service during the post test year
period. ComEd, 405 Ill.App.3d at 405-407. The Court
concluded that accumulated depreciation is subject to test-
year principles and that the Commission’s failure to account
for this depreciation resulted in an excessive rate base, in
violation of section 9-211 of the Public Utilities Act (“Act”).
Id. at 405. This error was inconsistent with the test year
matching principle in that it “…artificially boosted the value
of ComEd’s rate base in violation of test-year principles.” Id.
at 407. In reversing the Commission’s Order, the Court
reasoned that the increase in accumulated depreciation
associated with existing plant during the post-test-year
period “…is a change that affects ratepayers and therefore
must be factored into the rate base.” Id. at 406. The Court
remanded the Commission’s decision “for the Commission to
revisit the accumulated depreciation issue, including allowing
ComEd to request recovery of the aggregate cost of the
third-quarter 2008 plant additions.” Id. at 420.

In its consideration of the Court’s Remand of the
accumulated depreciation issue, the Commission’s task is
simple and straightforward. The Illinois Supreme Court has
held that in a Remand proceeding, the money to be refunded
consists of the difference between the rates collected under
the original order and the rates that would have been
charged if they had been set in accordance with the view
expressed in the Court’s opinion (the rates that should have
been collected), and specifically ruled that actual increases
in operating costs could not be used to offset the refund.
People v. Illinois Commerce Commission, 148 Ill.2d 348,
409-410 (1992) (“Hartigan II”); Independent Voters of Illinois
v. Illinois Commerce Comm’n., 117 Ill.2d 90, 105, 510 N.E2d
850 (1987) (“IVI”). The IVI decision also dictates the
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beginning and ending dates of the refund period for
purposes of calculating the refund owed ratepayers. In IVI,
the Court held that “[t]he portion of the rates that was held to
be erroneously set by the Commission should be refunded to
customers who paid them from the time of this court’s
previous decision until the new rates took effect… .” IVI, 117
Ill.2d at 102-103.

In this Remand proceeding, the period for which the
Commission must correct that portion of its 2008 rates is
September 30, 2010 – the date of the Court’s decision --
through May 31, 2011 (the “refund period”) – the last day
before new rates took effect as a result of the Commission’s
order in ComEd’s most recent rate case, Docket No. 10-
0467. Accordingly, the Commission must (1) quantify the
effect on the Company’s annual revenue requirement of
adjusting the pro forma rate base found by the Commission
in Docket No. 07-0566 to recognize the increase in
accumulated depreciation on existing plant during the post-
test-year period; and (2) quantify the excess revenues
recovered by ComEd from September 30, 2010 through May
31, 2011 (the last day before the rates established in Docket
No. 10-0467 went into effect) as a result of the failure to
recognize the increase in accumulated depreciation on
existing plant during the post-test-year period. As discussed
further below in this decision, the Commission, too, must
clarify that when we approved the inclusion in rate base of
pro forma plant additions through June, 2008 in the 2008
Rate Order, we rejected the inclusion of the ComEd
proposed third quarter plant additions, as discussed later in
this Order.

As AG-CUB pointed out in its Reply Brief5, ComEd’s
discussion of the meaning of Hartigan II ruling, vis a vis its
argument that no refund can be ordered by the Commission,
is wrong, glosses over the critical facts of that case, and
misquotes the decision. First, ComEd’s selective quotation
omits the rest of the sentence at page 415 of the decision.
The full sentence reads: “We also reverse the appellate
court’s holding that the Commission has subject matter
jurisdiction over the terms and implementation of the refund
from Rate Order 1 rates and hold that the circuit court
properly retained jurisdiction over the refund pursuant to
Supreme Court Rule 305(b).” Hartigan II, 148 Ill.2d at 415.
ComEd’s omission of the rest of that sentence, which comes

5 AG-CUB Reply Brief at 6-12.
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from the Court’s final “Summary” of the decision, significantly
distorts the Hartigan II ruling.

The facts that ComEd left out were that the issues
before the Hartigan II court concerned: (1) various
Commission findings in Rate Order II regarding reasonable
and unreasonable delays in the operation of Byron I, and the
quantification of costs associated with the delays; (2)
whether the Commission or the circuit court had jurisdiction
over the terms and implementation of the refund associated
with Rate Order I; and (3) the terms and conditions of the
refund associated with the unlawful Rate Order I. Hartigan
II, 148 Ill.2d at 366.

Based on the facts as recited above, the Hartigan II
Court did reverse the appellate court’s conclusion that the
Commission had rightful jurisdiction over the Rate Order I.
However, it did so because the Court concluded that the
appellate court’s conclusion that the refund is based on
Section 9-252 of the PUA misconstrued the Supreme Court’s
ruling in Hartigan I (the Supreme Court decision that upheld
the circuit court’s Rate Order I reversal), but reversed the
circuit court’s attempt at re-setting rates. Hartigan II, 148
Ill.2d at 394-395.

The Hartigan II court then referenced the IVI case,
wherein the Supreme Court reaffirmed its decision in Mandel
Brothers, which requires the utility to charge rates approved
by the Commission throughout the appellate process unless
the reviewing court stays or suspends the new rates.
Hartigan II, 148 Ill.2d at 394. The Hartigan II court again
affirmed the Mandel holding that reparations cannot be
ordered for rates collected during the pendency of the
appeal. However, the Court reaffirmed the Court’s holding in
IVI, in which the Court exercised its inherent powers to
fashion an equitable remedy and, for the first time, ordered a
refund of overcharges collected pursuant to the invalid
portions of the rate order. In doing so, the Court quoted IVI:

That portion of the rate order was invalid from
the time this court entered its judgment. The portion
of the rates that was held to be erroneously set by the
Commission should be refunded to customers who
paid them. … To hold otherwise would allow Bell to
continue collecting the unlawfully increased rate and
benefitting from such, without a remedy to the
customer, until the Commission conducts hearings
and determines a new rate base.
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Hartigan II, 148 Ill.2d at 397, citing IVI, 117 Ill.2d at
102-1036; See, also, Business and Professional People for
the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d
192, 217 (1989) (“BPI I”) held that “(t)he utility is subject to
ratepayers’ claims for reparations for excessive rates
collected from the time of [the] court’s reversal through the
time new rates are approved by the Commission.” BPI I,
136 Ill.2d at 242.

In sum then, the Hartigan II Court’s decision to
reverse the appellate court’s finding that the Commission,
and not the circuit court, had jurisdiction, was specifically
based on the appellate court’s misreading of Section 9-252
and the concept of equitable powers, particular to that case.
In no way was the decision a blanket rejection of
Commission-ordered refunds associated with orders
deemed unlawful by an appellate court, as ComEd and the
Proposed Order suggest. Most importantly, and of particular
relevance in this proceeding, in no way can the case be cited
as authority for ComEd’s view that an appellate court must
specifically use the word “refund” in order for the
Commission to implement a refund during a Remand
proceeding that involves correcting the error identified by the
appellate court.

The facts are clear. The rate base approved by the
Commission in its September 10, 2008 Rate Order was
inflated due to its failure to reflect the accumulated
depreciation on embedded plant through the post-test-year
period. That error resulted in ComEd’s customers paying
excessive, unlawful rates. The Commission is obliged in this
Remand proceeding to correct the error and order a Refund
for the ratepayers who paid the excessive rates during the
period at issue.

6 The Court further noted that “the refund of illegal rates collected under the Commission’s Rate Order I is
an equitable remedy made available to ratepayers pursuant to this court’s equitable powers delineated in its decision
in Independent Voters and is not a statutorily based remedy, as the appellate court concluded. Id. In affirming the
circuit court’s Stay/Refund order, the Hartigan II Court, too, specifically noted that the refund activities of the
circuit court “were authorized by Supreme Court Rule 305 and were clearly the exercise of a discretionary authority
well within this Court’s inherent judicial powers.” It noted, too, that at the time of the circuit court’s May 16, 1986
Refund/Stay Order, the circuit court noted that “there was simply no law, statutory or caselaw, in Illinois which
authorized a refund to consumers once a rate was declared to be illegal.” Hartigan II, 148 Ill.2d at 398, citing the
circuit court’s Jurisdictional Statement. The IVI decision, which firmly established the Commission’s authority to
establish refunds after a rate order is reversed by a reviewing court, was decided a year after the circuit court’s
decision (and reliance on Supreme Court Rule 305) in 1987.
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In addition, the Commission should strike the paragraph that appears at the
top of page 45 of the Proposed Order:

Whether it would be equitable to order a refund is properly
the decision of a court, not the Commission. Also, the
Commission’s understanding of the relevant case law shows
that the Commission has never looked at the equitable
considerations that ComEd is attempting to litigate here, i.e.,
unclean hands, unjust enrichment, etc. In IVI and Hartigan
II, the Court looked at whether the utility collected a rate that
the Court found to be illegal or excessive and, based on that,
the Court ordered refunds. If something new or different is
required by the Court, the Commission will wait for direction
from the Court.

B. Exception No. 2– The Appropriate Refund Period is September 20, 2010
Through May 31, 2011.

The Proposed Order appears to agree with AG-CUB that the period of excessive rates

runs from September 30, 2010 through May 31, 2010. However, one typographical error must

be corrected in order for the Commission’s order to be clear and uncontroversial. The Proposed

Order states: “The Commission finds that the period of excessive rates begins on Sept 30, 2010,

the day after the Appellate Court’s decision in ComEd and ends on May 31, 2011, the last

effective date of the illegal rates.” Proposed Order at 46. The Appellate Court’s ruling was on

September 30, 2010, and thus the period of excessive rates should start with that date – not the

day after. As the Proposed Order recognizes and correctly concludes, the plain language of IVI

demands that a refund be calculated for the period the unlawful rates were in effect. Id., citing

IVI at 103. The IVI Court explicitly spoke to the issue of the refund timing and concluded that

“[t]hat portion of the rate order was invalid from the time this court entered its judgment.” IVI at

102. Therefore, the rates at issue in ComEd were unlawful the day the Appellate Court issued its

ruling, or September 30, 2010.
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Therefore, in order to clarify the proper refund period and ensure customers are provided

the full extent of the refund owed them, the Commission should amend the language in the first

paragraph of the conclusion on the Period of Excessive Rates to state the following:

Proposed Language:

The Commission finds that the period of excessive rates
begins on Sept 30, 2010, the day after of the Appellate Court’s
decision in ComEd and ends on May 31, 2011, the last effective
date of the illegal rates.

C. Exception No. 3 – Distribution of Refunds Should Not Be Deferred.

The Proposed Order recommends that the Commission defer any distribution of refunds

until potential litigation over the remand docket concludes. This postponement of rate relief is

premised on the notion that the Commission’s decision on remand may be overturned by an

appellate court. “Recognizing, however, that this matter will most likely be appealed, regardless

of the Commission’s decision…,” the Proposed Order recommends that the distribution not

commence until a decision on appeal is issued. Proposed Order at 48.

Section 10-201 of the Public Utilities Act provides for the appeal of Commission orders.

This provision gives affected parties the right to request that an appellate court review a

Commission decision based on specific criteria describing legal grounds under which appellate

review is permitted. The right to appeal a Commission order is a statutory right available to any

affected party that complies with the requirements of Section 10-201 in any formal proceeding.

220 ILCS 5/10-201.

But the existence of the right to challenge a Commission decision does not provide the

Commission with the authority to delay relief to which an affected party is otherwise entitled.

Hence, the fact that any Commission order can be appealed cannot be the basis, as the Proposed
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Order suggests here, for a substantive finding on the issues presented to the Commission. In the

instant case, the Proposed Order states that the relief to which ratepayers may be entitled as a

matter of law and equity should be postponed, not for some substantive reason, but because some

party may oppose that relief. But every decision is appealable. The standard that the Proposed

Order suggests would hamper the Commission’s legitimate and lawful exercise of its authority in

every single issue presented to the agency. To delay relief because some party will object would

mean every agency decision would be toothless, and the Commission’s ability to oversee public

utilities would soon be ineffective. The Proposed Order’s suggestion that the Commission

muzzle its own ability to render a decision obviously must be rejected.

The refund in this case should issue when the Commission approves a Final Order on

Remand, consistent with the reasoning on each issue contained in its decision. It should be

applied either over an 8 month period, which was the period of time during which ratepayers

were overcharged, or in one lump sum payment or credit.

Proposed Language

The Proposed Order’s language at page 48 should be modified as follows:

The question here is over what time period should the refund be
paid back to customers. Staff’s position is unclear and ComEd raises legitimate
concerns regarding how it would be implemented. Accordingly, it is not adopted
by Commission.

ComEd, however, proposes that the refund be credited back to
ratepayers over a 12 month period. Notably, that would make the refund period
longer than the period of excessive rates, which was eight months. What the
Commission believes to be reasonable is to ensure that the refund calculated be
placed in the hands of ratepayers who were overcharged as a result of the
Commission’s unlawful order as soon as possible. It seems appropriate that the
refund be distributed, at a maximum, over the same time period that ratepayers
paid excessive rates: a period of eight months. In the alternative, a one-time
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refund would ensure that the refund is returned to ratepayers in the fastest manner
possible. Given the length of time customers will have waited to be reimbursed
by ComEd, this, too, is a reasonable outcome that should be considered by the
Commission. The Commission believes that ideally the refund period would run
September 30 to May 31st. This would match the time period of excessive rates,
but also appropriately reflect that space heating customers bore the brunt of the
overcharge and not allow large summer cooling customers to collect more than
their share. Recognizing, however, that this matter will most likely be appealed,
regardless, of the Commission’s decision, the Commission believes that a
reasonable solution would be for a 8 month refund period starting as soon after a
this decision on appeal is issued, so long as the period only reflects one month of
summer usage. The Commission notes that there were no summer cooling
months during the period of excessive rates.

D. Exception No. 4 -- The Proposed Order Should Include a Discussion of the
Impact of Public Act 97-0616 and Enter a Finding that Prohibits ComEd
from Incorporating Any Expense and Revenue Adjustments Associated with
the Refund Ordered in this Proceeding in Any Future Formula Rate Filing.

As AG-CUB explained in their Reply Brief, the General Assembly passed legislation that

changes the way ComEd’s and Ameren Illinois’ electric delivery service rates will be regulated

by the Commission going forward. AG-CUB Init. Br. at 30. Under Public Act 97-0616, these

utilities can seek annual adjustments in rates based on a formula primarily derived from actual,

historical data supplied in their respective FERC Form 1 filings. Public Act 97-0616; 220 ILCS

5/16-108.5(c). To the extent that the expense and revenue losses associated with this Remand

Order could be construed by ComEd as “actual” costs, the Commission should include a finding

in this Remand Order that prohibits ComEd from incorporating in any future formula rate filing

or related reconciliation proceeding with this Commission recovery of (1) any and all expenses

associated with carrying out the Commission’s Remand Order; (2) “lost revenues” or revenue

decreases associated with issuing any refund ordered; and (3) actual expenses during the

calendar year during which the period of excessive rates falls which would offset the refund

determined by the Commission in this Order. Such a finding will protect ratepayers, who paid
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excessive rates as a result of the unlawful 2008 Rate Order, and ensure that ComEd is not

unjustly enriched as a result of an Order deemed unlawful. The Commission should also make

explicit that ComEd is prohibited from including any costs associated with this Remand in a

related reconciliation proceeding under 220 ILCS 5/16-108.5(d).

AG-CUB’s recommendations to prohibit recovery of costs associated with this refund are

entirely consistent with an explicit statement of the General Assembly that Public Act 97-0616

was not meant to overturn the Appellate Court’s decision in ComEd:

(j) Nothing in this Section is intended to legislatively
overturn the opinion issued in Commonwealth Edison Co. v. Ill.
Commerce Comm'n, Nos. 2-08-0959, 2-08-1037, 2-08-1137, 1-08-
3008, 1-08-3030, 1-08-3054, 1-08-3313 cons. (Ill. App. Ct. 2d
Dist. Sept. 30, 2010). This amendatory Act of the 97th General
Assembly shall not be construed as creating a contract between the
General Assembly and the participating utility, and shall not
establish a property right in the participating utility.

Public Act 97-0616 (220 ILCS 5/16-108.5(j).

Thus, the Commission should include the following language in a separate section of the

Order, entitled “Effect of Public Act 97-0616”:

Proposed Language:

The General Assembly passed legislation that changes the
way ComEd’s and Ameren Illinois’ electric delivery service rates
will be regulated by the Commission going forward. AG-CUB
Init. Br. at 30. Under Public Act 97-0616, these companies can
seek annual adjustments in rates based on a formula primarily
derived from actual, historical data supplied in their respective
FERC Form 1 filings. Public Act 97-0616; 220 ILCS 5/16-
108.5(c). To the extent that the expense and revenue losses
associated with this Remand Order could be construed by ComEd
as “actual” costs, the Commission prohibits ComEd from
incorporating in any future formula rate filing or related
reconciliation proceeding with this Commission recovery of (1)



22

any and all expenses associated with carrying out the
Commission’s Remand Order; (2) “lost revenues” or revenue
decreases associated with issuing any refund ordered; and (3)
actual expenses during the calendar year during which the period
of excessive rates falls which would offset the refund determined
by the Commission in this Order. Such a finding will protect
ratepayers, who paid excessive rates as a result of the unlawful
2008 Rate Order, and ensures that ComEd is not unjustly enriched
as a result of an Order deemed unlawful. ComEd is further
prohibited from including any costs associated with this Remand in
a related reconciliation proceeding under 220 ILCS 5/16-108.5(d).

This conclusion to prohibit recovery of costs associated
with this refund is entirely consistent with an explicit statement of
the General Assembly that Public Act 97-0616 was not meant to
overturn the Appellate Court’s decision in ComEd. See Public Act
97-0616 (220 ILCS 5/16-108.5(j).

III. CONCLUSION

For the foregoing reasons, the People request that the Commission modify the Proposed

Order in accordance with the recommendations made herein.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS

By Lisa Madigan, Attorney General

Janice A. Dale, Chief, Public Utilities Bureau
Karen L. Lusson,
Senior Assistant Attorney General
Public Utilities Bureau
100 W. Randolph Street, 11th Floor
Chicago, Illinois 60601
Telephone: (312) 814-1136
Facsimile: (312) 814-3212
E-mail: klusson@atg.state.il.us
Email: jdale@atg.state.il.us
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