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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION  

Illinois Commerce Commission    ) 
On Its Own Motion      )         

)         
)  

In re Proposed Contracts between Chicago   ) 
Clean Energy, Inc. and Ameren Illinois   ) Docket No. 11-0710 
Company and Between Chicago Clean    )  
Energy Inc. and Northern Illinois Gas    ) 
Company for the Purchase and Sale of   ) 
Substitute Natural Gas Under the Provisions   ) 
of  Illinois Public Act 97-0096    )             

VERIFIED INITIAL COMMENTS OF THE PEOPLE OF THE STATE OF

 

ILLINOIS

  

The People of the State of Illinois (“the People” or “AG”), by and through Lisa 

Madigan, Attorney General of the State of Illinois, submit these comments pursuant to 

the Administrative Law Judge’s schedule set on November 14, 2011. These comments 

address the proposed return on equity associated with the Substitute Natural Gas (“SNG”) 

Facility proposed to be developed by Chicago Clean Energy, LLC (“the SNG facility”), 

pursuant to Illinois Public Act 97-0096 (“the Act”). Under the Act, the Illinois Commerce 

Commission (“ICC” or “the Commission”), must select a “commercially reasonable 

return on equity,” taking into account certain criteria as well as balancing incentives with 

certain ratepayer protections.  220 ILCS 5/9-220(h-3)(1)(B). On November 4, 2011, the 

Illinois Power Agency (“IPA”) filed its recommendation on return on equity and 

submitted for consideration “the report and recommendation from QSI Consulting, Inc., 

submitted on behalf of the IPA, entitled: Chicago Clean Energy Coke/Coal Gasification 

to SNG Project: Analysis of Return on Equity per Section 9-220(h-3)(1)(B) of Public Act 
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97-96” The People’s initial comments, for the most part, relate to the above described 

QSI Consulting, Inc report (“the Report”).  

In essence, the People agree generally with the methodology and analysis in the 

report, but want to emphasize the limited

 
downside risk to the SNG Facility in having a 

secure, known, and guaranteed customer base and revenue for thirty years. In contrast, 

ratepayers face significant price risk under the must take provisions once the consumer 

reserve account is exhausted. Additionally, the SNG facility maintains an opportunity to 

earn more than the authorized base return on equity. In fact, the Report describes this law 

as providing the owners of the SNG facility an opportunity to earn more than the 

authorized base return on equity. Report at 10. The Report goes on to add that “the 

statutes provide no upper bound on the SNG Project’s potential earnings.” Id.  These 

important factors must be considered in the Commission’s determination of the return on 

equity and indicate that the rate should be significantly below the returns normally seen 

in general rate of return regulation for electric and gas utilities.    

Statutory Language 

Section 9-220(h-3)(1)(B) of the Act provides in relevant part: 

In determining the return on equity, the Commission shall select a 
commercially reasonable return on equity taking into account the return on 
equity being received by developers of similar facilities in or outside of 
Illinois, the need to balance an incentive for clean-coal technology with 
the need to protect ratepayers from high gas prices, the risks being 
borne by the clean coal SNG brownfield facility in the final draft sourcing 
agreement, and any other information that the Commission may deem 
relevant. The Commission establish a return on equity that varies with the 
amount of savings, if any, to customers during the term of the sourcing 
agreement, comparing the delivered SNG price to a daily weighted 
average price of natural gas, based upon an index. The Illinois Power 
Agency shall recommend a return on equity to the Commission using the 
same criteria. 

(emphasis added) 220 ILCS 5/9-220(h-3)(1)(B) 
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As the statute recognizes, the SNG Facility is entitled to earn a fair return 

on their prudent and reasonable investment. As such it is a well established 

principle that a firm’s return on equity must be comparable with firms that have 

comparable risk.1 While granting the SNG facility with a fair return on equity, 

however, the Commission must also protect ratepayers from higher gas prices as 

described under the statute. 220 ILCS 5/9-220(h-3)(1)(B). As stated in the Illinois 

Appellate Court: 

The Commission has the responsibility of balancing the right of the 
utility=s investors to a fair rate of return against the right of the public that 
it pay no more than the reasonable value of the utility=s services.  While 
the rates allowed can never be so low as to be confiscatory, within this 
outer boundary, if the rightful expectations of the investors are not 
compatible with those of the consuming public, it is the latter which must 
prevail. 

Camelot Utilities, Inc. v. Illinois Commerce Comm’n (1977), 51 Ill. App. 3d 5, 10, 
365 N.E.2d 312, 8 Ill. Dec.74.  

Long Term Ratepayer Obligations Provide Important Guarantees and 
Opportunities for the SNG Facility  

The Report succinctly described some of the favorable terms to the developer as 

found in Section 9-220(h-1) through 9-220(h-2) of the Act as well as the fifty pages long, 

draft Sourcing Agreements the IPA provided in its filing for this case: 

 

A secure and known customer for 30 years 

 

A secure and known minimal revenue stream for 30 years 

 

A secure and known base price that is compensatory, reflects costs and 
provides a reasonable opportunity to earn the approved “base” return on 
equity 

                                                

 

1 The equivalent risk standard is found most frequently in the two decisions by the United States Supreme 
Court cases: Bluefield Water Works and Improvement Company vs. Public Service Commission 262 U.S. 
679 (1923); and the Federal Power Commission vs. Hope natural Gas Company, 320 U.S. 591 (1944) 
(described together as the “Hope and Bluefield cases”) 
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The opportunity to earn additional revenues when the price of natural gas 
(Chicago City-gate) exceeds the SNG base price (subject to other 
conditions) 

 
The opportunity to earn additional revenues as miscellaneous revenues  

Report at 9 (citations omitted).  

As described by the Report the first three “guarantees and opportunities” provided 

by law limit

 

the downside risk to the SNG Facility in having a secure, known, and 

guaranteed customer base and revenue for thirty years. Report at 9. As the Report states, 

“The SNG Project is, as discussed, fairly secure with respect to downside risk, due to the 

30-year contracts, covering the economic life of the project;” Id. at 10. Additionally, 

under the next two “guarantees and opportunities” the SNG facility maintains significant 

upside potential, through the consumer protection reserve account’s exotic formula, to 

earn more than the authorized base return on equity. In fact, the Report describes this 

situation as providing the owners of the SNG facility an opportunity to earn more than 

the authorized base return on equity. Report at 10. The Report goes on to add that “the 

statutes provide no upper bound on the SNG Project’s potential earnings” Id.  These 

important factors must be considered in the Commission’s determination of the return on 

equity and indicate that the rate should be significantly below the returns normally seen 

in general rate of return regulation for electric and gas utilities.    

Additional Benefits to the SNG Facility 

Further, the Act provides for a supportive environment for the SNG Facility, with 

certain guarantees such as the right to recover prudently incurred costs or the right to 

recover reduced revenues resulting from any new or amendatory legislation or action, 

which would protect the SNG Facility against changes in law and enactment of certain 
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laws that would impair the SNG Project.2 Additionally, the SNG Facility benefits 

substantially from other language in the Act and the draft Sourcing Agreements such as a 

generous force majeure section that excuses the SNG Facility from performance under 

certain circumstances. As the Report states, “the SNG Project is less risky and affords 

significantly greater opportunities for ‘overearnings’ –earnings in excess of the ‘base’ 

rate of return…” Report at 11.  

WHEREFORE, the People of the State of Illinois, by and through the Illinois 

Attorney General, Lisa Madigan, respectfully request that the Commission consider the 

comments described in this document as well as the methodology and analysis conducted 

in the Report when determining the return on equity in this case.                      

                                                

 

2 See Section 9-220(h-9); While the Report refers to this change of law issue as “generally supportive” and 
“generally protecting” the People believes it provides much more than that and is in fact a  very unique and 
substantial benefit to the SNG facility. 
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Respectfully submitted,  

People of the State of Illinois 
By Lisa Madigan, Attorney General   

Janice Dale, Chief, Public Utilities Bureau 
Michael R. Borovik, Assistant Attorney General 
James P. Gignac, Assistant Attorney General 
Public Utilities Bureau 
Illinois Attorney General's Office 
100 West Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone: (312) 814-7203 
Facsimile: (312) 814-3212 
jdale@atg.state.il.us

 

mborovik@atg.state.il.us

             

Date: November 18, 2011  


