
1 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission    ) 
On Its Own Motion      ) 

) 
In re Proposed Contracts between Chicago   ) Docket No. 11-0710 
Clean Energy, Inc. and Ameren Illinois   ) 
Company and Between Chicago Clean Energy,  ) 
Inc. and Northern Illinois Gas Company for   ) 
the Purchase and Substitute Natural Gas Under  ) 
the Provisions of Illinois Public Act 97-0096   ) 

 
Verified Initial Comments of the Citizens Utility Board 

The Citizens Utility Board (“CUB”) submits these comments pursuant to the 

Administrative Law Judge’s schedule of November 14, 2011.  These comments address the 

proposed return on equity for the Chicago Clean Energy Coke/Coal Gasification to SNG 

Project (“the SNG Project) pursuant to Illinois Public Act 97-0096 (“the Act”).  Under that 

act, the Illinois Commerce Commission (“ICC” or “the Commission”) must select a 

“commercially reasonable return on equity” for the Project based upon statutory criteria 

and the recommendation of the Illinois Power Agency (“IPA”).  220 ILCS 5/9-220(h-3)(1)(B).  

The IPA has recommended that  

“in the absence  of accurate forecasts for the price of natural gas over a 30-
year horizon, but considering the expressed legislative intent to promote 
clean-coal technology and other considerations mandated by Section 9-200(h-
3)(1)(B), the ‘base’ return on equity should be no higher than 9%.” 

IPA’s Recommendation on Return on Equity at 1 (November 4, 2011). 

CUB agrees with the IPA’s recommendation and urges the Commission to select a 

base return on equity no greater than 9%.   

For any company, the return on equity is the return that investors require to choose 

an investment in one investment options (such as the SNG Project) over other available 

investment options.  The SNG Project, just as any regulated public utility, needs to attract 
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investors in order to maintain access to capital on reasonable terms.  As a result, the SNG 

Project is entitled to the opportunity to earn a fair return on their prudent and reasonable 

investment that is commensurate with the returns earned by other firms of comparable 

risk.1  This principle is recognized in the Act, which requires that the Commission take into 

account the following factors in making its selection: 

• The return on equity being received by developers of similar facilities in or 

outside of Illinois,  

• The need to balance an incentive for clean-coal technology with the need to 

protect ratepayers from high gas prices, 

• The risks being borne by the clean coal SNG brownfield facility in the final draft 

sourcing agreement, and 

• Any other information the Commission may deem relevant.  220 ILCS 5/9-220(h-

3)(1)(B). 

The Commission’s task, therefore, is to ensure that the cost of equity capital used to 

develop rates compensates investors for their investment risk, while assuring that 

customers do not pay an excessive or unreasonable return in those rates.  A return which 

accomplishes both objectives can only be based on an evaluation of the relative riskiness of 

the regulated company.   

For an investor, “risk” is the probability that an investor will not receive a sufficient 

return on their investment, such that investors will only assume additional risk if they can 

expect to receive higher rates of return in exchange.  Low risk investments require lower 

rates of return to entice investors, and as a result, in general, entities such as publicly 
                                                 

1 This principle of regulation is generally derived from two United States Supreme Corut cases 
addressing an appropriate, or fair, cost of equity is Bluefield Water Works & Improvement Co. v. 
Public Service Commission of West Virginia, 262 U.S. 679 (1923) and Federal Power Commission et. 
al. v. Hope Natural Gas Co., 320 US 591 (1944).  
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regulated utilities are considered less risky than other firms in the economy.  Similar to the 

SNG Project, publicly regulated utilities have a relatively unique status because they have 

exclusive franchise rights to provide utility service in their service territories in exchange 

their rates are regulated by public utility commissions like the ICC.  This structure affords 

utilities the opportunity to earn a fair return on their prudent and reasonable investment 

that is commensurate with the returns earned by other firms of comparable risk, as 

established by the Hope and Bluefield decisions.  

As  noted by QSI Consulting, the SNG Project is ensured of a secure customer and 

secure revenue stream which are perfectly matched up with the anticipated economic life of 

the facility and pay-back horizon of the project.  QSI Consulting, Chicago Clean Energy 

Coke/Coal Gasification to SNG Project Analysis of Return on Equity Per Section 9-220(h-

3)(1)(B) of Public Act 97-97 (“QSI Report”) at 10 (October 12, 2011).  The Act also provides 

for a “generally supportive environment,” including the right to recover prudently incurred 

costs or reduced revenue resulting from any new or amendatory legislation or regulation.  

Id. at 9.  This stability in operations will serve to lower the perceived risk in investing in 

the SNG Project within the financial community from which the SNG Project must obtain 

capital.  Id. 

In fact, in contrast to public utilities, the SNG Project arguably enjoys even greater 

statutory advantages.  Utility investments are still subject to some degree of risk; utilities 

often cite the after-the-fact prudence review as a risk to their ability to recover their 

investments.  Moreover, a regulated utility which systematically overearns can be subject 

to Commission action investigating the utility’s rates to reduce its earnings.  The SNG 

Project, however, is provided a unique opportunity by law: the Act is specifically structured 

to afford the owners an opportunity to earn more than the authorized “base” return on 

equity.  QSI Report at 10.  There is no upper boundary established for the SNG Project’s 
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potential earnings, and as a result, “the ‘base’ return on equity (established under 9-220[h-

3][1][B]) is a minimum and, to a large extent, ensured level of return on equity – it is not a 

maximum, as it is often intended to be for regulated utilities.”  Id.   

CUB supports the conclusions of the QSI Report that 1) in general, the maximum 

awarded and requested returns on equity for natural gas utilities is below that of electric 

utilities; and 2) the most determinative factor in the SNG’s Project realized return on 

equity will be the price of natural gas.  QSI Report at 15-16.  It is against this backdrop 

that the Commission must select a return on equity that protects customers from higher 

gas prices.  220 ILCS 5/9-220(h-3)(1)(B).  As noted by the Illinois Appellate Court,  

The Commission has the responsibility of balancing the right of the utility=s 
investors to a fair rate of return against the right of the public that it pay no 
more than the reasonable value of the utility=s services.  While the rates 
allowed can never be so low as to be confiscatory, within this outer boundary, 
if the rightful expectations of the investors are not compatible with those of 
the consuming public, it is the latter which must prevail. 

Citizens Utility Board v. Illinois Commerce Comm’n, 276 Ill. App.3d 730, 736-737 (1st Dist. 
1995). 

Setting a baseline return on equity that would exceed arithmetic mean for natural 

gas utility returns over recent years would result in a realized return on equity for the SNG 

Project which would be likely to “greatly exceed levels necessary for the project to be 

commercially viable.”  QSI Report at 16.  Under these circumstances, CUB agrees with QSI 

and the IPA that it would be prudent to select a base return on equity of no higher than 9% 

in the absence of accurate forecasts for natural gas prices but within the Act’s requirements 

to promote clean coal technology.  Id.  The Commission should strike a reasonable balance 

between the protection of utility customers from unnecessary costs and higher prices and 

investor expectations and the commercial viability of the SNG Project. 
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Respectfully submitted,  

       

Kristin Munsch    
 Attorney 

       CITIZENS UTILITY BOARD 
       309 W. Washington, Suite 800 
       Chicago, IL  60606 
       (312) 263-4282  
       (312) 263-4329 fax 
       kmunsch@citizensutilityboard.org 
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STATE OF ILLINOIS ) 
    )  SS 
COUNTY OF COOK ) 
 

VERIFICATION 

I, Kristin Munsch, hereby affirm that I have knowledge of the contents of these 

Initial Comments which are to the best of my knowledge, true and accurate. 

 

 

______________________________ 

Kristin Munsch 

Attorney 

CITIZENS UTILITY BOARD 

 

 

Notarized this 18th day of November, 2011. 

 

__________________________ 

Notary Public 

 

 


