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BRIEF ON EXCEPTIONS ON REMAND OF THE
ILLINOIS INDUSTRIAL ENERGY CONSUMERS

I. INTRODUCTION

With a single critical exception, the Proposed Order answers the questions raised by this

remand correctly (or acceptably 1).  However, on that single issue -- whether a refund is required --

the Proposed Order got it wrong.  This brief on exceptions will, therefore, focus on that issue.  

IIEC respectfully disagrees with the Proposed Order’s acceptance of ComEd’s simplistic,

literal reading of the Appellate Court’s opinion.  (PO at 43).2  By adopting ComEd’s “magic word”

approach to case law interpretation, the Proposed Order would have the Commission:

 (a) abandon any consideration of binding judicial precedent that gives

meaning to the hierarchy of courts, in interpreting and obeying the 

decision of a reviewing court (see Greenlee v. John G. Shedd

Aquarium, 36 Ill. App. 3d 924 (1st Dist. 1976); and 

(b) presume the Appellate Court intended to act unlawfully by rejecting

the holdings of the Illinois Supreme Court’s prior decisions on

1  In its Reply Brief, IIEC expressed hope that the procedure for effecting refunds in this
proceeding would not delay unduly the return of money collected since the Appellate Court
decision through ComEd’s illegal rates.  The Proposed Order would require that the proceeds of
ComEd’s illegal rates be returned over a period equal to the time they were collected.  While that
decision is logically defensible, IIEC urges the Commission to return ratepayers’ money to them
sooner rather than later.

2  Citations to the Proposed Order use the page numbers from the PDF document
available on the Commission’ e-Docket system.  



refunds (see Independent Voters of Illinois v. Illinois Commerce

Comm’n, 117 Ill. 2d 90 (1987) (“IVI”) at 104).  

The course the Proposed Order recommends is ill-advised, unlawful, and unsustainable.  (See

IIEC Reply Br. at 2-6).  

II. ARGUMENT

A. The Proposed Order’s Interpretation of the Appellate Court’s Decision (As Not
Ordering a Refund) Ignores Governing Case Law and Rests on a Presumption
of Unlawful Behavior by the Appellate Court

A judicial decision is not a contract, where the four corners of the document are sometimes

said to define its meaning.  “[L]ower judicial tribunals in Illinois are bound by decisions of the

Illinois Supreme Court, and it is the duty of such tribunals to follow those decisions in similar

cases.”  (Greenlee v. John G. Shedd Aquarium, 36 Ill. App. 3d 924, 927 (1st Dist. 1976) at 927). 

Accordingly, in Illinois, a decision cannot properly be interpreted solely on the basis of a “magic

word” test and without reference to the prior decisions of superior courts.  (Id.).  

The Proposed Order reads the Appellate Court’s decision as directing the Commission only

to “1) revisit the accumulated depreciation issue and 2) allow ComEd to request recovery of the

aggregate cost of the third-quarter 2008 plant additions.”  (PO at 43).  The Proposed Order gives no

meaning to the Appellate Court’s further directive that “the cause is remanded  for further

proceedings consistent with this opinion.”  (Commonwealth Edison Co. v. Illinois Commerce

Comm’n, 405 Ill. App. 3d 389, 420 (2d Dist. 2010) (“ComEd Decision”)).  That unduly narrow 

reading of the Appellate Court’s direction leaves its decision empty of remedial substance.  The
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Illinois Supreme Court has clearly rejected interpretations of statutory or case law that countenance

the possibility that “the unavailability of a refund would force the consumer to pay a rate that has

been held to be in excess of that established under proper criteria. . . .”  (IVI at 104).

1. The Proposed Order’s Literal Interpretation of the Appellate Court’s
Decision Ignores Governing Case Law from the Illinois Supreme Court

Requirement and Authority for Refund.  The Proposed Order observes that “the Court never

once uses the word ‘refund’.”  (PO at 43).  From this observation, coupled with a literal approach

to the interpretation of judicial decisions, the Proposed Order concludes that the court “did not find

that a refund was appropriate, it did not direct the Commission to calculate a refund and, in fact, it

did not direct the Commission to do anything related to a refund.”  (Id.).

The Appellate Court did, however, reach the following conclusions.

The Commission approved a rate base that exceeds the investment
value ComEd actually dedicates to utility services.  The approval of
excess rate base violates section 9-211 by overstating ComEd
revenue requirement (ComEd Decision at 405).  

[I]gnoring the decline in value of the embedded plant during the
post-test-year period artificially boosted the value of  ComEd's rate
base in violation of  test-year principles.  (Id. at 407).  

[T]he Commission abused its discretion in excluding from the rate
base the increase in accumulated depreciation of existing plant during
the post-test-year period.”  (Id. at 420).  

The Commission relied on these unlawful determinations in setting the rates that the Appellate Court

reviewed on appeal and held to be unlawful. 
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With respect to the appropriate remedy for such excess collections from ratepayers through

unlawful rates, the Illinois Supreme Court has held:

The portion of the rates that was held to be erroneously set by the
Commission should be refunded to customers who paid them from
the time of this court’s previous decision until the new rates took
effect January 1, 1974.  To hold otherwise would allow Bell to
continue collecting the unlawfully increased rate and benefitting from
such, without a remedy to the customer, until the Commission
conducts hearings and determines a new rate base.  (Independent
Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill. 2d 90, 102-
103 (1987) (“IVI”).  

In the face of this clear prescription for remedy in the event a rate is held unlawful, the Proposed

Order nonetheless concludes that the absence of one specific word -- “refund” -- precludes

remedying the legal error the Appellate Court found.  

The Illinois Supreme Court’s IVI decision  rejects that outcome.  The Proposed Order’s

interpretation of the Appellate Court’s decision displaces the Supreme Court’s position on the basis

of a “magic word” test that defies common sense, as well as established rules of law that give real

meaning to judicial precedent and the hierarchy of courts. (Greenlee v. John G. Shedd Aquarium,

36 Ill. App. 3d 924, 927 (1st Dist. 1976) (“[L]ower judicial tribunals in Illinois are bound by

decisions of the Illinois Supreme Court, and it is the duty of such tribunals to follow those decisions

in similar cases.”) (citations omitted)).  In essence, the Proposed Order concludes that the Appellate

Court -- operating under the Supreme Court holding quoted above -- intended to rule that ComEd’s

rates were unlawful, but also intended to reject the Illinois Supreme Court’s binding determinations

on when refunds are required and how they are determined.  
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After ratepayers paid challenged rates for a period of more than two years, plus an additional

eight months after an Appellate Court decision held the rates unlawful, the Proposed Order would

deny them the return of unlawful charges for an indeterminate period.  The Proposed Order

contemplates forcing ratepayers (whose legal expenses are not recoverable in rates) to pursue

another appeal and remand, before the Commission can “make the aggrieved party whole.”3  (PO

at 45 (“If something new or different is required by the  Court, the Commission will wait for

direction from the Court.”)).  The Proposed Order’s interpretation of the Appellate Court’s decisions

would deny any refund without a second appeal to have the Appellate Court confirm -- using the

“magic words” -- that it intended to obey (as the law requires) the directive of its superior court to

remedy the collection of unlawful rates with a  refund.  

The Proposed Order holds that “the Commission will not ‘imply’ [a refund directive].” (PO

at 43).  At the same time, the Proposed Order itself implies that the Appellate Court deliberately

flouted Supreme Court precedent or erred in drafting its directives to the Commission.  The

Appellate Court ordered that this case be “remanded for further proceedings consistent with this

opinion.”  (ComEd Decision at 420).  That directive was issued in the context of the Supreme

Court’s clear rejection of the possibility that “the unavailability of a refund would force the

consumer to pay a rate that has been held to be in excess of that established under proper criteria .

. . .”  (IVI at 104).  The Proposed Order’s suggestion that the court did not intend a refund for the

3  The Proposed Order also supposes that even if the Commission ordered the required
refund, implementation would “be stayed pending appeal” -- protection ratepayers did not
receive when appealing ComEd’s unlawful rates.  (PO at 43).  
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overcharges from rates based on an “artificially boosted” rate base and an “overstat[ed]” revenue

requirement” (ComEd Decision at 405; ComEd Br. at 5) is not supported by governing judicial

precedent.

The IVI Supreme Court precedent, which is binding on the Appellate Court and on this

Commission, compels a refund.  Indeed it is the only action the Commission could take in “further

proceedings consistent with [the ComEd Decision] opinion,” with governing Supreme Court and

case law precedent, and with the Commission’s own test year rules.  (ComEd Decision at 420).  The

Commission should reject the Proposed Order’s supposition of improper conduct on the part of the

Appellate Court. 

Even if the Commission finds significance in the absence of the word “refund” from the

Appellate Court’s decision, the Commission is obliged to act as an adjudicatory (not merely

ministerial) body.  

A trial court must [***15]  follow specific directions contained in the
order and mandate of the appellate court but the appellate court, in
reversing and remanding, need not give specific directions.  In
the absence of direct guidelines, the trial court must examine the
appellate court's opinion and determine from it, and from the
nature of the case, what further proceedings would be proper and
not inconsistent with the opinion.  Gieske v. Hardware Dealers
Mutual Fire Insurance Co. (1965), 61 Ill. App. 2d 119, 208 N.E.2d
900.  
(In re Marriage of McMahon, 82 Ill. App. 3d 1126, 1133 (Ill. App.
Ct. 4th Dist. 1980) (emphasis added)).

That case also involved an appellate decision where (as here) “[t]he cause was remanded "for further

proceedings not inconsistent with the views expressed herein."  (Id.).  The court’s fuller explanation
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of those circumstances make the parallels clear.  

Our prior Rule 23 order reversed that portion of the order providing
for the division of property and the award of child support. The cause
was remanded "for further proceedings not inconsistent with the
views expressed herein." Those views, in regard to the property
division, were that the trial court make factual findings of value and
that each party had a mutual burden of proving the value of the items
which may be contested during the course of the division of property
by the trial court.

Rather than tying the trial court's hands, as respondent argues, our
prior order anticipated a new division of property if, after placing
valuation on these assets, the court felt that it was warranted.
(Id.).  

The remand with only directions for “further proceedings not inconsistent with the views expressed

herein” was held to require the remand body to correct the portion of the prior decision found

unlawful, conduct further proceedings and make findings as necessary, and take the remedial action

anticipated by the Appellate Court.   The non-utility parties in this proceeding have asked nothing

more of this Commission.  Ratepayers deserve, and are entitled to, nothing less.  

In support of its recommended conclusion that no refund should be ordered, the Proposed

Order makes the following statement:

Not only did the Appellate Court not order a refund, the Court could
not have made such a finding.  This is evident because what the
proper rates should be was not known, so the Court could not say that
the ratepayers had been overcharged or that they needed to be made
whole.  
(PO at 43).  

Notwithstanding its intended effect, this statement actually explains very clearly why the Appellate

Court ordered that  “the cause is remanded for further proceedings consistent with this opinion,”
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rather than expressly ordering a refund.  

Whether a refund would be required depended on the Commission’s disposition of ComEd’s

third quarter 2008 plant additions, the Commission’s determination of any effects of that disposition,

and the Commission’s calculation of “the difference between the original rates set in the

[overturned] rate order and the rates that would have been charged  if they had been set in

accordance with the views expressed in the [reversing] decision for the period between reversal by

[that] court and the effective date of the new rate order.”  (IVI at 105).  These are findings of fact the

Appellate Court simply could not make.  (Bus. and Prof. People for the Public Interest v. Ill. Comm.

Comm’n, 146 Ill.2d  175, 196 (1991) ("In the ratemaking scheme, the Commission and not the court

is the fact-finding body."); ComEd Decision at 409).  If the Commission finds -- as the Proposed

order recommends -- that ComEd’s third quarter plant additions should not be considered in

determining the appropriate corrected rates as IVI directs, the arithmetic and the governing law are

clear.  Now the Commission “must examine the appellate court's opinion and determine from it, and

from the nature of the case, what further proceedings would be proper and not inconsistent with the

opinion.”  (In re Marriage of McMahon, 82 Ill. App. 3d 1126, 1133 (Ill. App. Ct. 4th Dist. 1980)). 

The Commission need not “imply” a directive.  It needs only to perform its duty under applicable

case law.  

III. CONCLUSION

For the reasons explained above, the Commission should reject the Proposed Order’s

determinations that the Appellate Court did not direct or authorize the Commission to order a refund. 
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Proper respect for governing precedent and the Appellate Court preclude the recommended

supposition that the Appellate Court intentionally (or negligently) refused to follow the Illinois

Supreme Court’s guidance on refunds.  The Commission should order that ComEd refund money

collected through its unlawful rates in the amount and on the terms specified in the Proposed Order. 
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