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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
General increase in electric rates 

: 
: 
: 

 
No. 07-0566 
(On Remand) 

COMMONWEALTH EDISON COMPANY’S  
BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions to the 

Proposed Order on Remand (“Proposed Order”) issued by the Administrative Law Judges 

(“ALJs”) on November 10, 2011.  Pursuant to Section 200.830 of the Rules of Practice of the 

Illinois Commerce Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, 

suggested replacement language is included in contemporaneously filed separate Exceptions.  

INTRODUCTION 

The ALJs’ Proposed Order rightly holds that, under governing Illinois law, the 

Commission does not have the statutory power to order a refund; a refund in circumstances like 

these can only be ordered by a court.  Here, the Appellate Court did not in any way find that a 

refund was appropriate.  Nor did its remand direct the Commission to do anything at all related 

to a refund.  Proposed Order at 42-43; Commonwealth Edison Co. v. Ill. Commerce Comm’n, 

405 Ill. App.3d 389 (2d Dist. 2010) (“ComEd”).  Thus, the Commission lacks the authority to 

order any refund in this case.  

After correctly finding that the Commission had no jurisdiction to order a refund, the 

Proposed Order addresses factual issues that could be relevant if, in the future, a reviewing court 

invokes its equitable jurisdiction to award a refund.  ComEd does not object to the Commission 

addressing those issues in the alternative.  Should the Commission’s Order be appealed, these 

findings may narrow and focus future proceedings.  While ComEd respectfully believes that that 
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the Commission wrongly excluded evidence relevant to whether a refund is equitable, and has 

preserved that issue for any appeal, having the Commission’s views on other issues may 

minimize future litigation and prevent the need for a remand on those issues.  However, the 

findings recommended by the Proposed Order are erroneous in several respects.  

First, with respect to the question of whether a refund would be equitable, the Proposed 

Order correctly identifies the key question: namely, “what is required to make ratepayers whole.”  

Proposed Order at 43.  But it fails to analyze or answer that question correctly.  A refund is only 

appropriate if customers paid more than what the just and reasonable rate would have been.  That 

is the measure of making customers whole.  Here, despite the matching error identified by the 

Appellate Court, customers paid less during the putative refund period than the amount that the 

Commission, in its 2010 rate order,1 determined was just and reasonable.  Indeed, despite the 

matching error, ComEd under-recovered its costs throughout that time.  Having paid ComEd less 

than the just and reasonable cost of the service they received, customers have not been harmed.  

Accordingly, even if the Commission were authorized to order a refund (which it is not), a 

refund would not be equitable in the circumstances of this case.   

Second, the Proposed Order wrongly states that the Commission’s pre-remand final Order 

already specifically rejected ComEd’s third-quarter 2008 plant additions, and it purports to 

“clarif[y] that the original order in this proceeding should have included a specific finding that it 

did not find support for the third quarter plant additions in the record.”  Proposed Order at 46.  

That conclusion cannot be squared with the course of this proceeding before the appeal, the 

language of the Commission’s order, the Commission’s own subsequent statements to the Court 

of Appeals about that order, or with the Appellate Court’s mandate itself. 

                                                 
1 Commonwealth Edison Co., ICC Docket No. 10-0467 (May 24, 2010). 



 

 3 

To be sure, as the Proposed Order notes, the determinations made by the Commission in 

its final Order were based on the evidence in the record.  It does not follow, however, that the 

Commission necessarily decided even those questions on which decisions were not required.  

Here, ComEd conditionally agreed, as part of its stipulation with Staff, not to seek to include its 

third-quarter 2008 plant additions in rate base – even though, in ComEd’s view, the evidence 

supported them.  Therefore, as the Appellate Court held, the Commission had no reason to make, 

and did not make, any findings with respect to that evidence.  The Commission itself expressly 

acknowledged this fact in its brief before the Appellate Court, and the Appellate Court’s mandate 

directed the Commission to consider ComEd’s evidence of third-quarter 2008 plant additions – a 

remand instruction that is irreconcilable with the Proposed Order’s notion that the Commission 

has already decided the issue.   

Furthermore, the evidence supporting those capital additions cannot be avoided.  That 

evidence is not only essentially uncontradicted, but it is also evidence of the very same type, 

content, and quality as that supporting the first and second quarter 2008 plant additions, which 

the Commission held was sufficient.  Failing to find that analogous evidence supports plant 

added in the third quarter would be both contrary to the record and arbitrary and capricious.   

Third, to the extent that the Commission does take account of ComEd’s third-quarter 

2008 plant additions and finds that they should partially offset any refund that may ultimately be 

ordered by a reviewing court, the Commission should base its calculation on the actual data now 

available, rather than projections.  The U.S. Supreme Court’s decision in West Ohio Gas Co. v. 

Public Utility Comm’n of Ohio, 294 U.S. 79 (1935) (“West Ohio Gas”) held, in the context of a 

refund claim, that it is arbitrary and unconstitutional for a utility regulator to rely solely on 

forecasts when actual data is available.  That decision is binding as a matter of federal due 
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process rights.  Moreover, using actual data only makes sense given the Proposed Order’s use of 

actual data for accumulated depreciation.  In light of the Appellate Court’s concern with 

matching data from the same period, it would make little sense to use actual data for revenues 

and for accumulated depreciation, but not for third-quarter 2008 plant additions.  

Fourth, the Proposed Order errs in identifying May 31, 2011 as the end-date of any 

refund period.  Any claim for a refund ended as of May 23, 2011, the last day before the 

Commission expressly found that ComEd’s rates justly should increase.  The Proposed Order 

relies solely on a single phrase from one sentence of Independent Voters of Illinois v. Ill. 

Commerce Comm’n, 117 Ill.2d 90 (1987) (“Independent Voters”), even though the facts there 

were different, the issue was not actively litigated, and treating that phrase as a binding rule 

conflicts with the essential theme of the Supreme Court’s refund cases.  In both Independent 

Voters and the subsequent Hartigan decision (People ex rel. Hartigan v. Ill. Commerce Comm’n, 

148 Ill.2d 348 (1992)), the refund’s purpose was to make customers whole when rates were 

above those that would have been just and reasonable.  While ComEd believes that customers 

did not overpay at any time during the refund period, customers certainly cannot claim to have 

paid unjustly and unreasonably high rates after the Commission explicitly found that ComEd’s 

rates were too low and authorized ComEd to increase them.   

In sum, if a reviewing court did decide to order a refund notwithstanding ComEd’s 

argument that a refund would be inequitable, and if that refund were calculated to include an 

adjustment for ComEd’s third-quarter 2008 plant additions using actual data and be based on a 

period ending on May 23, 2011, the refund would total $29,583,000, as set forth in ComEd’s 

Exception No. 10.  See ComEd Ex. 59.2.  
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With respect to issues relating to the mechanics of any refund that might eventually be 

ordered, ComEd agrees to attempt to distribute a portion of any refund to former customers as 

described in the Proposed Order.  ComEd disagrees that Section 9-253 of the Public Utilities Act 

applies to a judicially ordered refund of amounts collected under a Commission-approved rate, 

but given both ComEd’s agreement and the Commission’s general authority over any tariff 

implementing a refund, there is no need for the Commission to address that question.  Indeed, 

that resolution may limit future appeals and controversy.  ComEd also agrees to the Proposed 

Order’s acceptance of AG-CUB’s compromise eight-month period for crediting any refund to 

customers.   

ARGUMENT 

I. A REFUND WOULD NOT BE EQUITABLE IN THIS CASE. 

The Proposed Order correctly recognizes that, under the Supreme Court’s case law, a 

court-ordered refund is appropriate only when ratepayers have been harmed and the utility is 

thereby unjustly enriched.  See Independent Voters, 117 Ill.2d at 98.  However, it errs in 

concluding that ratepayers were harmed.  In fact, ratepayers were not harmed by the matching 

error identified by the Appellate Court.  As shown by ComEd’s proffered testimony as well as by 

the Commission’s final Order in ICC Docket No. 10-0467 (“the 2010 Rate Case”), ComEd 

under-recovered its costs during the entire putative refund period.2  While ComEd by no means 

seeks to surcharge its customers for the difference between the rates charged and ComEd’s actual 

costs, by the same token it would be inequitable to compound ComEd’s under-recovery by 

requiring a refund from rates that already were too low.  

                                                 
2 Independent evidence supporting this fact was proffered, but excluded.  See ComEd’s Offer of Proof.  

While ComEd respectfully maintains that excluding the evidence was error, ComEd does not rely on any excluded 
evidence in this Brief.  Rather, ComEd submitted an Offer of Proof to preserve that issue, and waives no rights on 
appeal.  
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The Proposed Order’s conclusion that ratepayers were harmed rests entirely on its 

reading of the Supreme Court’s decision in Independent Voters sidestepping the later Supreme 

Court decision in Hartigan.  See Proposed Order at 43-44.  Even so, the Proposed Order never 

addresses ComEd’s point that the nature of the rate error in Independent Voters is importantly 

different than here.  Independent Voters concerned costs which under no circumstances could 

ever be recovered by the utility – such as the country club fees of its executives.  See Illinois Bell 

Tel. Co. v. Ill. Commerce Comm’n, 55 Ill.2d 461, 478-81 (1973) (describing improper charges).  

The recovery of those unrecoverable costs by definition necessarily harmed ratepayers, 

regardless of when they were recovered, and equity required the utility to refund the amounts 

improperly collected.  Moreover, the Court criticized the utility there for what it felt amounted to 

improper action in attempting to recover those costs.  Id. at 481 (“[W]e question the propriety of 

Bell’s being permitted to thus dispense largesse at [customers’] expense.”).   

Here, by contrast, no one has argued that ComEd charged customers for non-recoverable 

costs.   Every dollar that ComEd included in its rate base was spent on equipment and labor that 

actually served customers.  Rather, the error identified by the Appellate Court was a 

methodological one concerning the calculation of ComEd’s revenue requirement.  That 

difference is crucial to the equitable inquiry.  Unlike the error in Independent Voters, which by 

definition harmed ratepayers, the methodological error here did not, in the end, result in 

ComEd’s collection of unreasonably high rates.  ComEd ultimately under-recovered its costs 

despite the methodological mistake, so customers were not in fact harmed by the error.  

The Proposed Order not only fails to recognize the circumstances that distinguish this 

case from Independent Voters, it also does not even make an effort to engage with the Illinois 

Supreme Court’s more recent decision in Hartigan.  Whether or not it presents a “convoluted 
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procedural history,” Proposed Order at 44, Hartigan is the Supreme Court’s most recent 

statement of Illinois law governing refunds.  It cannot simply be ignored.  Moreover, that very 

procedural history is relevant to the arguments ComEd makes.  The Commission cannot reach a 

proper conclusion about how courts address refunds while refusing to consider, because it is 

complex, a controlling Supreme Court case.  

As in this case, and unlike in Independent Voters, the Commission’s error in Hartigan 

was methodological in nature.  In Hartigan, the courts had invalidated ComEd’s “Rate Order I” 

on the ground that the Commission had erroneously presumed the reasonableness of ComEd’s 

costs rather than conducting its own analysis.  The Court held that any refund must be based on 

the “difference between the money collected pursuant to the invalid rate and the money that 

would have been collected pursuant to a just and reasonable rate.”  Hartigan, 148 Ill.2d at 412.   

In determining the “just and reasonable” rate that “would have been collected,” the 

Supreme Court did look to subsequent rate orders by the Commission, 148 Ill.2d at 362-63, 409, 

413, just as ComEd here looks to the 2010 Rate Order. At issue in Hartigan were two refund 

periods.  The first refund period ran from the time that the courts struck down Rate Order I 

through the Commission’s issuance of “Rate Order II.”  The Supreme Court made clear that Rate 

Order II established the just and reasonable rate during the refund period that preceded Rate 

Order II.  The Court held that “the amount of money to be refunded consists of the difference 

between the rates collected pursuant to Rate Order I and the rates that should have been collected 

which were established in Rate Order II.”  Hartigan, 148 Ill.2d. at 409.   

Moreover, Hartigan makes clear that the Supreme Court understood that the 

Commission’s post-remand rate order (Rate Order II) took account of actual cost increases 

during the refund period – cost data that were not available to the Commission when it issued 
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Rate Order I.  In response to ComEd’s argument that that any refund amount should “be offset 

by actual cost increases” subsequent to Rate Order I, id. at 409, the Court did not respond that 

such actual cost increases were irrelevant or could be ignored, but rather held that such actual 

cost increases “should already have been taken into account by the Commission at the time it 

determined what the rates should have been in Rate Order II.”  Id. at 410 (emphasis added).  In 

other words, what the rates “should have been” during the refund window were rates that took 

into account ComEd’s actual cost increases, incurred after the rates originally were set.  In 

Hartigan, the Court held those costs were included in Rate Order II; here, they are included in 

the 2010 Rate Order. 

The second refund at issue in Hartigan was for the year 1989.  But, as to that period, the 

Commission had yet to determine the “proper rates that should have been charged.”  Id. at 412-

13.  Therefore, the Court (in 1992) remanded to the Commission to determine the just and 

reasonable rate that should have been collected in 1989.  The Supreme Court made clear that 

those “proper rates” should include the cost of constructing three new nuclear generating 

facilities that were not included in the Rate Order I rate base.  Id. at 412-13.  That is, the 

Supreme Court again held that the Commission not only could, but must, account for cost 

increases since Rate Order I.  The Supreme Court explained that the Commission could 

“determin[e] that the proper 1989 rates are higher than the Rate Order I rates charged in 1989 … 

due to the rate-basing of three new facilities.”  Id. at 413.  Including those facilities would result 

in a “higher rate base [that] could reduce the refund amount, if any, for the year of 1989.”  Id. 

(emphasis added).   

These conclusions should not be novel to the Commission.  Tellingly, on remand, the 

Commission looked to a rate order entered in 1991, which was based on actual 1989 data, in 



 

 9 

calculating the proper rates for 1989.  The Commission concluded that the just and reasonable 

rate for 1989 was higher than the amount actually collected.  Commonwealth Edison Co., ICC 

Docket Nos. 83-0537, 84-0555 (June 2, 1993), 1993 WL 13653472.   

Applying that same logic to this case, the Commission should look to its Order in 

ComEd’s 2010 rate case, which established that the just and reasonable rate for the putative 

refund period was higher than the amount actually collected.  Thus, according to the logic of 

Hartigan, a refund in this case would not be equitable.   

For the foregoing reasons, the Proposed Order should be revised as provided in ComEd’s 

Exception No. 4.  

II. ANY REFUND MUST ACCOUNT FOR COMED’S THIRD-QUARTER 2008 
PLANT ADDITIONS. 

Although the Proposed Order rightly recognizes that “[a] remand proceeding is controlled 

and limited by the language of the Court’s mandate,” Proposed Order at 43, the Proposed Order 

nonetheless utterly disregards that principle when it comes to ComEd’s third-quarter 2008 plant 

additions.  The Appellate Court specifically instructed the Commission on remand to “allow[] 

ComEd to request recovery of the aggregate cost of the third-quarter 2008 plant additions.”  

ComEd, 405 Ill. App.3d at 420.  Yet according to the Proposed Order, the Commission already 

decided the issue:  “The Commission, therefore, clarifies that the original order in this 

proceeding should have included a specific finding that it did not find support for the third 

quarter plant additions in the record.”  Proposed Order at 46.   

That conclusion rests upon the mistaken notion that, because the record contained 

evidence concerning third-quarter 2008 plant additions and those plant additions were not 

included in rate base, the Commission must necessarily have decided to reject them as 

unsupported.  That conclusion is not only irreconcilable with the Appellate Court’s order, it finds 
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no support at all in the original proceedings in this case.  To be sure, the record contained 

evidence – in fact, a great deal of evidence – supporting ComEd’s third quarter 2008 plant 

additions.  But the Commission had no need to evaluate that evidence, and did not evaluate it, 

because ComEd had conditionally agreed not to request the inclusion of those plant additions.  

Moreover, if the Commission had considered the evidence, it would have been reversible error 

for the Commission to disallow all of the third-quarter 2008 plant additions.   

A. The Commission Has Not Decided Whether ComEd’s Third-Quarter 
2008 Plant Additions Are Includable In Rate Base. 

The Commission’s Order in this case recognized that ComEd had conditionally agreed to 

forego the inclusion of those plant additions, so long as the Commission accepted the 

ComEd/Staff agreement not to roll forward ComEd’s accumulated depreciation.  As the 

Commission explained, “Staff and the Company propose to include pro forma capital additions 

through June 2008 with no reflection of the increase in the accumulated reserve for depreciation 

on embedded plant. Alternatively, if this proposal is not adopted, the Company posits that its 

original position to include pro forma plant additions through September 2008, with no reflection 

of the increase in the accumulated reserve for depreciation on embedded plant, be adopted.”  

9/10/2008 Order at 27.   

The Commission concluded that it would not roll forward ComEd’s accumulated 

depreciation reserve.  Id. at 29-30.  In light of that decision, which accorded with the 

Staff/ComEd stipulation, ComEd did not request that the third-quarter plant additions be 

included in rate base.  And, since ComEd had conditionally withdrawn its request to include 

those additions, the Commission had no reason to evaluate the evidence concerning the third 

quarter.  It therefore limited its examination of the record to the first and second quarter pro 

forma adjustments, which ComEd still sought to include.  After conducting an independent 
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examination of the record with respect to the capital additions in the first and second quarters of 

2008, the Commission concluded that they met the requirements for inclusion in rate base.  Id. at 

28.  It did not, however, discuss ComEd’s third-quarter 2008 plant additions, not because of a 

lack of evidence, but because the Commission was not asked to, and did not, make any findings 

concerning that evidence.   

Even though no party sought the inclusion of the third-quarter 2008 plant additions in 

light of the Commission’s accumulated depreciation decision, and even though the Commission 

said nothing in its Order about the evidence supporting those plant additions, the Proposed Order 

concludes that the Commission did in fact find that the plant additions lacked support in the 

record – but simply omitted it from the Commission’s otherwise careful and detailed decision.  

Proposed Order at 46.  Reading the Commission’s final Order in that way is not only at odds 

with the procedural history described above, but also with the Commission’s own statement to 

the Appellate Court.   

The Commission could not have been clearer that the issue of third-quarter 2008 plant 

additions had not yet been decided and that it did not oppose a remand on the issue.  The 

Commission explained to the Appellate Court that while it appeared that the inclusion of those 

plant additions was disputed by Staff, Staff had not introduced any evidence on the issue.  Thus, 

the Commission concluded, if the Appellate Court reversed on the accumulated depreciation 

issue, it should remand for further proceedings on the issue of third-quarter 2008 plant additions 

to allow it the opportunity to make the necessary findings: 

ComEd argues that, if GC Petitioners/IIEC are successful in having the 
Order reversed and the case remanded on such an issue, ComEd should get the 
additional quarter of pro forma capital additions (to September 2008) which 
ComEd forwent through a stipulation with Staff.   

While the Commission does not oppose the remandment to the 
Commission of such an issue, assuming the Commission was reversed ultimately 
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on the GC Petitioners/IIEC issue, the Commission does not agree that ComEd 
(Brief, pp. 21-22) should automatically get the additional quarter of pro forma 
capital additions. The Staff Witnesses had originally opposed all the 2008 pro 
forma capital additions as not being known and measurable under the 
Commission rule, 83 Ill. Adm. Code 287.40 (R. Vol. 53, C13096-C1309, 
Corrected Staff Ex. 2.0, pp. 5-8). With additional information, the Staff Witnesses 
agreed that the pro forma capital additions for the first two quarters were 
appropriate (R. Vol. 56, C13852-C13856, Corrected Staff Ex. 15.0, pp. 5-9). 
However, it does not appear that the Staff Witnesses agreed with ComEd that the 
third quarter was known and measurable under 83 Ill. Adm. Code 287.40, since 
their evidence and the stipulation (R. Vol. 61, C14980-C14984) did not include 
that additional quarter of pro forma capital additions.   

The Commission cannot know what position either the Staff Witnesses or 
the Commission would take if this issue were to be remanded.…   

If the Court decides to remand ComEd’s pro forma capital additions issue 
as part of a reexamination of ComEd’s rate base in this cause, the issue should be 
remanded to the Commission for further proceedings consistent with the Court’s 
opinion. 

Commission Appellate Court Br. at 36-37 (attached as Attachment A) (emphasis added).   

The Appellate Court accepted and agreed with the Commission’s own description of the 

original proceedings.  It, too, noted that ComEd had conditionally withdrawn its request to 

include its third-quarter 2008 plant additions in rate base due to its stipulation with Staff.  And it 

stated that it “would be manifestly unfair to ComEd” to “unilaterally alter[] the ComEd/Staff 

stipulation” by requiring the Commission to account for post-test-year accumulated depreciation 

of existing plant without also allowing ComEd the opportunity to argue for inclusion of its third-

quarter 2008 plant additions.  ComEd, 405 Ill. App.3d at 408.  The Appellate Court concluded, 

tracking the argument in the Commission’s own brief, that “the Commission has not had the 

opportunity make findings of fact regarding [them], and the Commission is the fact-finding 

body.”  ComEd, 405 Ill. App.3d at 409.  Therefore, in remanding the case, it directed the 

Commission “to revisit the accumulated depreciation issue, including allowing ComEd to request 
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recovery of the aggregate cost of third-quarter 2008 plant additions.”  Id. at 420 (emphasis 

added). 

The Proposed Order not only ignores the Commission’s own position before the 

Appellate Court and the Appellate Court’s remand order, but also incorrectly describes the 

record before the Commission.  According to the Proposed Order, “in surrebuttal testimony 

[ComEd] did not address Staff witness Griffin’s continued opposition in rebuttal testimony to the 

inclusion of the 3rd quarter plant.”  Proposed Order at 46.  That is simply incorrect.  In ComEd’s 

surrebuttal testimony, witnesses Kathryn Houtsma and Stacie Frank specifically stated, “Should 

the Commission choose not to accept the proposed set of issue resolutions as a whole, then 

ComEd’s proposed inclusion of the pro forma capital additions through the third quarter 2008 in 

ComEd’s rate base remains and is supported by the record.”  ComEd Ex. 40.0 Corr. at 5:95-97.  

See also id. at 6:109-13 (explaining that “approval of the entire Staff/ComEd Stipulation is a pre-

condition of ComEd’s willingness to not object to the component providing for removal of the 

pro forma additions for the third quarter of 2008 from rate base. The evidentiary record supports 

inclusion, not exclusion, of the pro forma capital additions for the third quarter of 2008.”).  Thus, 

at all points, ComEd expressly took the position that its third-quarter 2008 plant additions met 

the criteria for inclusion in rate base.  However, due to the Staff/ComEd stipulation, ComEd did 

not seek their inclusion, and the Commission did not decide the issue.  

B. Rejecting ComEd’s Third-Quarter 2008 Plant Additions Would Be 
Reversible Error In Light of ComEd’s Overwhelming Proof. 

It would be reversible error for the Commission now to exclude the third-quarter 2008 

plant additions.  The evidence supporting the third-quarter plant additions submitted by ComEd 

was of the same type, content, and quality as the evidence supporting the first- and second-

quarter plant additions, which the Commission found was adequate to meet the criteria for 
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inclusion in rate base.  A failure to reach the same conclusion with respect to the evidence of the 

third-quarter plant additions would arbitrary and capricious.   

Pursuant to the Commission’s pro forma rules, utilities present evidence of specific types 

and classes of investments – large individual projects or whole classes of work – that are known 

and whose costs can be measured.  The rule also provides that the “known and measurable 

changes … [be] reasonably certain to occur.”  83 Ill. Admin. Code § 287.40 (emphasis added).  

ComEd met that burden – and amply so.  ComEd provided exhaustive documentation of 

operational planning, engineering, and construction details.  ComEd submitted the following 

testimony and other evidence in this proceeding supporting its pro forma plant additions through 

the first three quarters of 2008: 

 Testimony of Terence R. Donnelly, then ComEd’s Senior Vice President, 

Transmission and Distribution (ComEd Ex. 21.0 Corrected) and Exhibits attached 

thereto, including but not limited to the following facts in that testimony: 

o The reliability of the “bottom up” forecasting methodology used by ComEd, 

which is based on a detailed evaluation of specific work and types of work to 

be completed. In 2006, actual spending on distribution capital projects was 

within 0.1 % of projected spending, and in 2007 actual capital spending was 

within 1% of projections.  ComEd Ex. 21.0 Corr., 3:52-61, 12:238-23:500;  

o ComEd was reasonably certain to place an additional $712.1 million of total 

plant additions in the first three quarters of 2008.  In fact, ComEd had already 

placed into service $114.1 million on distribution projects in the first two 

months of 2008.  ComEd Ex. 21.0 Corrected, 2:28-34, 23:501-68:1348; and 
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o Mr. Donnelly provided extensive documentary evidence backing up forecast 

plant investment including documentation concerning why and by when work 

must be completed; schedules and operating work plans that specify when 

work is being performed and when investments are scheduled to be 

completed; what investments are already in-service and what materials have 

been purchased or are "in the pipeline" for pending projects; and resources 

that are committed to putting investments into service.  ComEd Group Ex. 

21.App. 

 Panel Testimony of Messrs. Robert Donohue and Ron Williams (ComEd Ex. 24.0), 

independent experts in the fields of utility planning, budgeting, forecasting and 

construction, and materials provided with that testimony, including but not limited to 

the following facts: 

o ComEd plans and implements plant additions in accordance with good 

practices in the electric utility industry, and ComEd is committed to 

placing into service assets in accordance with those plans.  ComEd Ex. 

24.0, 15:300-21:426; 

o ComEd’s work plan for placing new plant into service during 2008 is 

credible and closely followed at all levels within ComEd.  Id.; 

o ComEd’s recent history of capital investment compared to forecasts shows 

a reasonable variance and demonstrates the rigorous planning, diligent 

execution and robust management processes at ComEd.  Id.;  
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o Significant amounts of plant to be installed in 2008 are already in service 

and much of the remainder of the 2008 work has been engineered and is in 

process.  ComEd Ex. 24.0, 21:427-60:1249; 

o Confidence that planned plant investment that will be put in service within 

only a few months should be high.  Id. 

 Direct Testimony on Remand of Michael B. McMahan, ComEd Vice President Smart 

Grid/Technology (ComEd Ex. 57.0) and exhibits attached thereto.  Mr. McMahan 

testified to the actual cost of the 2008 third quart plant additions and confirmed that 

they remain used and useful.  Mr. McMahan’s testimony is unrebutted. 

Thus, based on the evidence before the Commission in 2008, third quarter capital 

additions were “known” and “measureable,” because their total cost is reliably estimated.  The 

reliability of ComEd’s estimations in 2008 is underscored by the reality that, in fact, those plant 

additions were indeed made.    

C. Disallowing ComEd’s Third-Quarter 2008 Plant Additions Cannot Be 
Squared with Reality. 

Not only has ComEd submitted overwhelming evidence showing that the third-quarter 

2008 plant additions met the criteria for inclusion in rate base, but we now know that ComEd’s 

third-quarter 2008 plant additions actually occurred.  Disallowing those plant additions on the 

ground that they are not known and measurable would defy reality and common sense.  The 

purpose of the “known and measurable” requirement is to ensure that any costs passed onto 

customers are real costs that are actually being borne by the utility.  Here, there is no doubt that 

ComEd’s third-quarter 2008 plant additions reflected real costs that ComEd actually incurred.  

Among the actual investments made by ComEd during that quarter that would be disallowed by 

the Proposed Order are the following: 
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 $62.7 million of corrective maintenance work, including $21.1 million to repair or 

replace cable due to cable faults, $15.7 million to purchase and replace failed 

transformers and $5.9 million for repairs related to the storm at the beginning of 

August 2008. 

 $13.5 million of Public Relocation work. The largest four projects were Illinois 

Department of Transportation public improvement jobs, including $2.2 million 

for IL Route 60, $0.92 million for IL Route 21, $1.3 million for Western Ave., 

and $2.0 million for Algonquin Rd. 

 $48.5 million of work installing and connecting new service to customers. The 

projects included the day-to-day work of making new service connections outside 

the City of Chicago ($25.3 million) and within the City of Chicago ($5.1 million). 

 $21.6 million for items that reinforced or improved system reliability. 

McMahan Dir., ComEd Ex. 57.0, at 3:60-4:75; ComEd Ex. 57.1.  ComEd witness McMahan 

confirmed that these plant additions remain used and useful.  Id. at 4:76-5:87.  The notion that 

none of these projects is known or measurable, even though ComEd actually made the 

investments and customers were actually served by these capital additions during the putative 

refund period, defies logic.   

Moreover, to ignore reality in that fashion contravenes the U.S. Supreme Court’s decision 

in West Ohio Gas (at 82).  That case held that a utility regulator acted arbitrarily and 

unconstitutionally in evaluating a refund claim by relying solely on forecasts when actual data 

had become available.  As the Court explained, “We have said of an attempt by a utility to give 

prophecy the first place and experience the second that elaborate calculations which are at war 

with realities are of no avail…. We say the same of a like attempt by officers of government 
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prescribing rates to be effective in years when experience has spoken.”  Id. (internal quotation 

marks and citation omitted).  In light of the undisputed fact that ComEd actually made 

substantial investments in the third quarter of 2008, for the Commission to now “shut one’s eyes 

to them altogether, to exclude them from the reckoning, is as much arbitrary action as to build a 

schedule upon guesswork with evidence available.”  Id. at 81-82.   

Accordingly, the Commission should determine that ComEd’s third-quarter 2008 plant 

additions were includable in rate base, so that any refund ordered by a court can account for 

those plant additions.  The Proposed Order should, therefore, be revised as provided in ComEd’s 

Exception Nos. 5 and 6. 

III. THE CALCULATION OF ANY REFUND SHOULD UTILIZE ACTUAL 
FIGURES FOR COMED’S THIRD-QUARTER 2008 PLANT ADDITIONS 
RATHER THAN PROJECTIONS. 

In calculating ComEd’s third-quarter 2008 plant additions, the Commission should use 

actual figures, rather than the projected figures provided by ComEd in 2008.  To be sure, as 

discussed in Part II.B, the evidence submitted by ComEd in 2008 overwhelmingly demonstrates 

that the third-quarter plant additions meet the criteria for inclusion in rate base.  See ComEd Ex. 

25.0 Corr. (Houtsma/Frank Reb.) at 10, 16-17; ComEd Ex. 25.01, Rev. Sched. B-2; ComEd Ex. 

25.02, work papers WPB 2.1 & 2.1b; ComEd Ex. 21.0 Corr. (Donnelly Reb.) at 23-68; ComEd 

Ex. 21.02 PUBLIC (identifying approximately 35,000 pages of supporting documentation); 

ComEd Ex. 4.0 2nd Corr. (Williams Dir.), at 38-40; ComEd Ex. 5.0 (McMahan Dir.), at 9-38.  In 

fixing the amount of such plant additions for purposes of calculating any judicially ordered 

refund, however, the Commission should use the updated, actual figures provided in ComEd’s 

testimony on remand.  See ComEd Ex. 56.0 (Houtsma Dir.) at 21:410-15.   
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As the West Ohio Gas case makes clear, when actual data is available, there is no reason 

to continue to rely on projections:  “There are times, to be sure, when resort to prophecy 

becomes inevitable in default of methods more precise.  At such times, an honest and intelligent 

forecast of probable future values made upon a view of all the relevant circumstances … is the 

only [tool] at hand, and hence the only one to be employed in order to make the hearing fair.  But 

prophecy, however honest, is generally a poor substitute for experience.  Estimates for tomorrow 

cannot ignore prices of today….  A forecast gives us one rate.  A survey gives another.  To prefer 

the forecast to the survey is an arbitrary judgment.”  West Ohio Gas, 294 U.S. at 82 (internal 

citations, quotation marks omitted).   

The Supreme Court’s dictate in West Ohio Gas applies with particular force here, where 

the Proposed Order has looked to actual data for accumulated depreciation.  The Proposed Order 

acknowledged that the actual data for accumulated depreciation were not included in the original 

record but instead were “entered into the record” on remand.  Proposed Order at 46.  

Nonetheless, the Proposed Order stated, “it would be nonsensical to use the actual data as 

adopted by the Commission for second quarter, but not use the actual data for accumulated 

depreciation.”  Id.  It would likewise be nonsensical to use the actual data for accumulated 

depreciation, but not use the actual data for third quarter plant additions.   

The illogic of using some actual data and other projected data is further underscored by 

the Appellate Court’s concern with “matching.”  The Appellate Court sought to rectify the 

mismatching of accumulated depreciation from one period with gross plant investment from 

another period.  To effectuate that mandate, it only makes sense, in calculating any putative 

refund, to match actual data for accumulated depreciation with actual data for plant investment.   
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The Commission decision cited by the Proposed Order (at 46), Commonwealth Edison 

Co., Nos. 83-0537, 84-0555, 1993 Ill. PUC LEXIS 166, 143 P.U.R.4th 463 (June 2, 1993), also 

supports ComEd’s position.  There, ComEd relied on the West Ohio Gas decision and argued 

that both actual and actual weather-normalized data that was previously unavailable should be 

used in assessing whether assets were used and useful in 1989 as part of a refund calculation.   

Id. at *5.  The Commission neither questioned the Supreme Court’s holding, nor that the decision 

was constitutionally binding.  Indeed, the Commission ruled that consideration of “Edison’s 

weather-normalized peak data for 1988 and 1989 is clearly required” in ascertaining whether 

assets were used and useful in 1989.  1993 Ill. PUC LEXIS 166, *11 (emphasis added).  The 

Commission further observed (in the context of a deferred charge issue) that the “Commission is 

required by Court mandate to conduct a revenue requirements analysis for 1989 based upon a 

1989 test year using actual 1989 data ….”  Id. at *15 (emphasis added).3   

Here too, in determining whether assets are properly included in rate base as of 2008 for 

purposes of calculating a refund, the Commission should consider the actual costs of the third-

quarter 2008 plant additions, rather than projections made prior to those expenditures. At the 

very least, the Commission should make factual findings in the alternative – that is, make a set of 

findings using figures available to the Commission in 2008 as well as a set of findings using 

updated actual figures – to allow the Appellate Court to make any refund determination on a full 

record.  Therefore, the Proposed Order’s recommendation should be revised as provided in 

ComEd’s Exception Nos. 5, 6, and 8. 

                                                 
3 To be sure, the Commission decided not to use actual 1990 data in assessing whether plant was used and 

useful in 1989.  1993 Ill. PUC LEXIS 166, *11, 15.  The 1990 data was not merely actual data not originally known, 
but was actual data for a different and subsequent year.  Here, ComEd does not ask the Commission to consider 
actual data from period after the period relevant to the issue before it.  Rather, ComEd merely asks the Commission, 
when calculating third-quarter 2008 plant additions, to use actual data from that period.    
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IV. THE PUTATIVE REFUND PERIOD ENDED ON MAY 23, 2011. 

The Proposed Order holds that any refund that might be awarded by a reviewing court 

should run from September 30, 2010, the day after the Appellate Court’s decision, until May 31, 

2011, when ComEd actually began collecting new, higher rates that the Commission had 

authorized a week earlier.  That is error.  The putative refund period should end on May 24, 

2011, when the Commission authorized ComEd to begin charging higher rates.  

The ALJs’ decision on this issue is “based entirely” on language from Independent 

Voters that states that a refund should continue until “‘the time a new rate schedule is approved 

by the Commission and takes effect.’”  Proposed Order at 46 (quoting Independent Voters, 117 

Ill.2d at 103 (emphasis in Proposed Order)).  The ALJs’ emphasis on that italicized phrase 

mistakenly focuses on a phrase that made sense in the context of Independent Voters, but would 

be at odds with the purpose of any refund that might be ordered in this case.   

In Independent Voters, the utility had been charging customers for costs that it was not 

entitled to recover under any circumstances.  It continued to collect those improper charges until 

a new rate schedule took effect.  Thus, it made sense for the Court to determine that the refund 

period extended until a new rate schedule “takes effect,” Independent Voters, 117 Ill.2d at 103. 

Customers continued to be harmed by the improper charges until they were no longer charged.  

Here, by contrast, the error was a methodological one that affected the Commission’s 

calculation of ComEd’s revenue requirement.  In ComEd’s view, as discussed above (see Part I, 

supra), customers were not at any point harmed because, despite the methodological error 

identified by the Appellate Court, ComEd in fact under-recovered its costs for the entire putative 

refund period.  Regardless of whether that broader argument is accepted, however, surely 

customers cannot possibly have been harmed during the one-week period after the Commission 

expressly held that rates were too low and ordered ComEd to increase its rates.  Customers 
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already benefited from the eight-day lag in making the Commission’s increased rates effective (a 

delay due to a combination of the Memorial Day weekend and the need for ICC Staff to review 

the compliance filing), because they were able to continue paying the old, lower rate that the 

Commission had cancelled.  To now hold that customers should in addition receive a refund 

from those low rates would leave customers unjustly enriched at ComEd’s expense.  Requiring a 

refund in those circumstances does not comport with the equitable basis for a refund – the 

utility’s unjust enrichment – identified by the Supreme Court in Independent Voters.  See 117 

Ill.2d at 98 (explaining that “unjust enrichment” to the utility is the equitable basis for a refund).    

Therefore, the Proposed Order’s recommendation should be revised as provided in 

ComEd’s Exception No. 7. 

V. IN THE EVENT THAT ANY REFUND IS ULTIMATELY ORDERED BY A 
COURT, COMED ACCEPTS THE REFUND MECHANICS SET FORTH IN THE 
PROPOSED ORDER.  

ComEd only takes exception to the Proposed Order’s conclusion that Section 9-253 of 

the Public Utilities Act applies.  Section 9-253 applies only where a utility has “overcharged” its 

customers.  220 ILCS 5/9-253.  The entire jurisprudence of refunds makes a careful distinction 

between circumstances where a utility charges the correctly the filed rate and circumstances 

where it does not.  Indeed, the cases recognize that even when a Commission’s order approving 

tariffs is reversed, those tariff remain effective and the utility must continue charging under them 

until such time as the Commission has established new rates.  Independent Voters, 117 Ill.2d at 

96-97.  The remedies in such a case are, as this entire proceeding has illustrated, very different 

than in the circumstance where a utility has overcharged a customer under the filed rates.  

ComEd has never charged customers anything more than a Commission-approved rate.  It has at 

all times only charged the rate that it was legally bound to charge, even during the putative 
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refund period.  Even if it has collected monies that are later found subject to refund, it did so 

correctly and did not overcharge customers under the law.  Section 9-253 does not apply in those 

circumstances.   

However, the Commission need not address the applicability of Section 9-253 and, 

perhaps, thereby avoid an unnecessary issue.  ComEd agrees – as acknowledged by the Proposed 

Order – to a procedure that sets aside amounts for former customers in a process outlined in the 

rebuttal testimony on remand of ComEd witness Mr. Tenorio, which the Proposed Order accepts.  

Proposed Order at 47.  The Commission, apart from Section 9-253, has jurisdiction over any 

refund tariff under Article IX. 

ComEd also offers additional language to this section of the Proposed Order in order to 

clarify certain findings.  The Proposed Order does not direct how ComEd is to treat current 

customers who were not customers during the putative refund period, October 1, 2010 and May 

24, 2011.  ComEd recommends that these customers also receive a refund credit.  Because the 

refund period is recent, the number of such customers should be very low.  Thus, even though it 

would slightly dilute the refund, excluding these customers would be extremely difficult and 

expensive.  Furthermore, these “new” customers may also be former customers who simply 

moved within ComEd’s service territory.  Thus, by including these customers, they will not need 

to submit claims and ComEd will not incur the costs associated with reviewing such claims.  

Tenorio Reb., ComEd Ex. 60.0 (Remand), 5:98-108. 

Finally, ComEd recommends that additional language be added to clarify that a 

recalculation of the remaining credit be made after five months, as described in Mr. Tenorio’s 

direct testimony on remand.  Based on this calculation, the refund rates for the last two monthly 

billing periods (i.e., the 7th and 8th monthly billing periods) would be adjusted to provide for a 
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final refund amount that as nearly as reasonable matches the amount the Commission orders 

ComEd to refund.  If the actual amount refunded to customers is less than the refund amount, 

ComEd would donate the difference to an energy assistance program to be designated by 

ComEd.  Tenorio Dir., ComEd Ex. 58.0 (Remand), 8:153-160.  Staff and Intervenors did not 

object to this recalculation. 

For the above reasons, the Proposed Order’s recommendation should be revised as 

provided in ComEd’s Exceptions No. 9 and No. 11. 

VI. THE COMMISSION SHOULD MAKE THE TECHNICAL CORRECTIONS 
REFLECTED IN COMED EXCEPTIONS 1-3. 

ComEd recommends various amendments be made to language appearing on pages 1 

through 3 and 10 of the Proposed Order, as shown in are Exceptions 1A, 1B, 1C, 2 and 3.  The 

revisions would clarify the procedural history of this proceeding.  They do not alter any 

recommended decision. 

CONCLUSION 

WHEREFORE, for the reasons set forth herein, ComEd respectfully requests that the 

Proposed Order be modified as set forth in the ComEd’s Exceptions and, as modified, be adopted 

by the Commission.  Pursuant to Section 9-201(c) of the PUA, ComEd also requests oral 

argument on those issues on which the Commission believes such argument would be beneficial 

to its deliberation and decision.    
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