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 The Staff of the Illinois Commerce Commission ("Staff"), by and through its 

counsel, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. 

Adm. Code 200.830), respectfully submits its Brief on Exceptions (“BOE”) on Remand in 

the above-captioned matter. 

 

I. INTRODUCTION 

Initial Briefs on Remand (“Initial Brief” or “IB”) were filed by Staff, Commonwealth 

Edison Company (“ComEd” or “Company”), the Attorney General (“AG”) and the 

Citizens Utility Board (“CUB”) (jointly “AG/CUB”) and the Illinois Industrial Energy 

Consumers (“IIEC”).  Reply Briefs on Remand (“Reply Brief” or “RB”) were also filed by 

all of the previously listed parties.  The Administrative Law Judges (“ALJ’s”) Proposed 

Order (“PO”) was issued on November 10, 2011.  While Staff agrees with the vast 

majority of the PO’s conclusions on the relevant issues in this proceeding, the PO 

makes a critical mistake when it concludes “that [the Commission] does not have the 

authority to order a refund at this juncture.” PO, p. 42.  Therefore, Staff takes exception 
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to the PO on that issue.  In addition, Staff takes exception to the PO on three additional 

issues.  First the PO fails to fairly characterize Staff’s position regarding the refund 

period.  While the refund period determined by the PO is different from that proposed by 

Staff, Staff does not take exception to the PO’s conclusion on the refund period except 

to suggest minor modifications to make the conclusion more practical and functional.  

Second, the PO errs or requires clarification regarding the period of excessive rates.  

Third, Staff supports the AG/CUB’s Reply Brief argument that the Commission’s final 

order should include a finding that prohibits ComEd from incorporating any expense and 

revenue adjustments associated with the refund ordered in this proceeding in any future 

formula rate filing (AG/CUB RB, p. 30.) or to use actual expenses in the calendar year in 

which the period of excessive rates falls in to in effect offset against the refund ordered 

by the Commission.  Staff’s brief on exceptions follows. 

 

II. ARGUMENT 

 

A. The Commission has the authority to order a refund in this 
proceeding. 

Staff takes exception to the PO’s statement that “[a]fter considering the Appellate 

Court’s decision and the arguments of the parties, the Commission determines that it 

does not have the authority to order a refund at this juncture.” PO, p. 42. The PO relies 

upon the following arguments/statements to support its erroneous conclusion: (1) the 

Supreme Court in Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 

90 (1987) (“IVI”) and People ex rel. Hartigan v. Illinois Commerce Comm’n, 148  Ill.2d 

348 (1992) (“Hartigan II”) stated the Commission does not have the statutory power to 
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order a refund (PO, p. 42), (2) the Appellate Court in its remand opinion 

(Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App.3d 389 (2d Dist. 

2010) (“ComEd”)) never used the word refund and never directed the Commission to do 

anything related to a refund (Id., p. 43), (3) the Illinois Bell Tel. Co. v. Illinois Commerce 

Comm’n, 55 Ill.2d 461 (1973) (“Bell”) decision does not support the argument that a 

refund is implied by the Appellate Court’s opinion (Id.), (4) the Appellate Court could not 

have ordered a refund because it did not know what proper rates should have been and 

it did not know whether rate payers needed to be made whole (Id.), and (5) it would be a 

logistical mess to order a refund if the Appellate Court disagrees with such a decision 

on a subsequent appeal. Id. 

Based upon a review of the PO, it will be evident to the Commission that the PO 

fails to give appropriate consideration and weight to the actual language in the Appellate 

Court’s opinion, that ComEd charged an illegal rate.  The PO’s erroneous conclusion is 

apparently impacted more by the absence of a single magical word, “refund,” in the 

Court’s Opinion rather than the words that actually appear in the Court’s opinion.  The 

Court found that ComEd’s reading of the test-year principles to exclude accumulated 

depreciation on existing plant during the pro forma period resulted in consistently and 

unavoidably inflated rate base and an inescapably inaccurate picture of ComEd’s 

finances. ComEd, 405 Ill. App.3d at 407.  The Appellate Court clearly stated that the 

Commission abused its discretion in excluding from the rate base the increase in 

accumulated depreciation of existing plant during the post-test-year period.  Once the 

Appellate Court found the rate approved by the Commission to be illegal, restitution is 

compelled against ComEd because from that point on it obtained money without 

authority and ratepayers have no adequate legal remedy available to them. IVI, 117 Ill. 
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2d at 98.  The only available remedy to take back that money from ComEd and put it 

back into ratepayers’ pockets is for ComEd to pay a refund.  Based upon the language 

contained in the Appellate Court’s remand a refund is implied and the Commission must 

order a refund in this proceeding.  The PO erroneously gives no weight to the above 

language from the Court’s opinion. 

The Commission should reject all of the arguments the PO sets forth to support 

its position.  The PO’s arguments that IVI and Hartigan II support its position that the 

Commission has no statutory power to order a refund and that the magic word “refund” 

never appears in the Court’s opinion miss the point since the Appellate Court’s opinion 

implied that the Commission is to determine a refund in the remand proceeding.  In 

addition, the PO’s argument that the Court could not have ordered a refund because it 

did not know what the proper rates should be or whether ratepayers needed to be made 

whole, ignores the simple fact that the refund amount would be determined by the 

Commission not by the Court since that is a Commission function, moreover those facts 

were not in the appeal record. 

The Commission should reject the PO’s argument that “[b]ecause the refund 

following the Bell case was also judicially ordered, the Bell case provides no reason for 

the Commission to find that a refund was implied by the ComEd decision.” PO, p. 43.  

The PO again misses the point.  As the AG and CUB argued in their reply to ComEd’s 

Consolidated Response to Motion in Limine, the Bell decision never invoked the 

Supreme Court’s equitable jurisdiction to fashion a remedy for ratepayers, yet the IVI 

Court apparently concluded that the absence of the refund language was irrelevant to 

the need to provide ratepayers with restitution.  The Court reasoned that what mattered 

was the Bell Court’s holding that Commission rates “included allowance of improper 
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expenses and deductions for the utility company.” IVI, 117 Ill.2d at 105.  As the AG and 

CUB argued the IVI Court “made that obvious when it admonished that the role of the 

courts would be ‘meaningless’ if their authority was limited to merely pointing out errors 

that they were then powerless to remedy.” Id. AG/CUB Reply, p. 12.  Stated more 

simply, if the word “refund” has to appear in the court’s opinion in order for the 

Commission to have the authority to provide for a refund then the IVI court would not 

have ordered a refund since that word or similar words appeared no where in the Bell 

opinion.  The IVI court did order a refund despite the word “refund” appearing no where 

in the Bell Court’s decision. 

Finally, the PO’s argument that it would be “a logistical mess” to order a refund if 

the Appellate Court disagrees on a subsequent appeal should be disregarded. PO, p. 

43.  The PO fails to recognize that both Staff and ComEd have technical experts who 

are very capable of addressing the complexities of accounting for refunds and 

determining rates.  In fact, as the evidence in this record shows both Staff and the 

Company were able to account for the illegal revenues of ComEd and devise a recovery 

mechanism to refund back to ratepayers the illegal rates ComEd charged its customers. 

The PO’s arguments should be rejected based upon all of the above.  Staff 

proposes the following modifications to the PO consistent with the arguments above. 

 

Proposed Modification 
(PO, pp. 42-43) 
 
VII. Commission Analysis and Conclusion 
 
 

A. The Appellate Court decision 
 

The pivotal question before the Commission is whether a refund can be ordered 
in this remand proceeding.  After considering the Appellate Court’s decision and the 
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arguments of the parties, the Commission determines that it does not have has the 
implicit authority to order a refund at this juncture.  

 
The Supreme Court, in both IVI and Hartigan II, stated that the Commission does 

not have the statutory power on its own to order a refund.  The court was clear in both 
instances that the refund being ordered was judicially ordered based on the Court’s 
equitable power.  Since the time of these two cases, the Act has been amended to 
include Section 9-253, but no party argues that this Section gives the Commission the 
power to order refunds; just that it controls the manner in which a refund is to be issued. 

 
If the Commission does not have the power on its own to order a refund, the 

question becomes whether the Court has mandated that a refund be ordered in this 
proceeding.  It is certainly not apparent based on an entire reading of the plain language 
of the Appellate Court’s decision that the court intended for the Commission to order a 
refund. 

 
It is a red herring that In fact, as noted by ComEd, the Court never once uses the 

word “refund”.  Although tThe AG/CUB appropriately accuse ComEd of raising a “red 
herring” by pointing out this absence of the word, refund., the absence of the word 
“refund” is actually quite telling and leads to the next point.  A remand proceeding is 
controlled and limited by the language of the Court’s mandate, but the Commission 
must read the entire opinion.  While theThat mandate directed the Commission to: 1) 
revisit the accumulated depreciation issue and 2) allow ComEd to request recovery of 
the aggregate cost of the third-quarter 2008 plant additions, the Court clearly found that 
ComEd’s reading of the test-year principles to exclude accumulated depreciation on 
existing plant during the pro forma period resulted in consistently and unavoidably 
inflated rate base and an inescapably inaccurate picture of ComEd’s finances. ComEd, 
405 Ill. App.3d at 407.  The Appellate Court clearly stated that the Commission abused 
its discretion in excluding from the rate base the increase in accumulated depreciation 
of existing plant during the post-test-year period.  Once the Appellate Court found the 
rate approved by the Commission to be illegal, restitution is compelled against ComEd 
because from that point on it obtained money without authority and ratepayers have no 
adequate legal remedy available to them.  The determination of a refund is consistent 
with the Court’s directive that the proceeding be remanded for “further proceedings 
consistent with this opinion.” ComEd, 405 Ill. App. 3d at 420.But, importantly, it did not 
find that a refund was appropriate, it did not direct the Commission to calculate a refund 
and, in fact, it did not direct the Commission to do anything related to a refund.  This 
absence cannot be ignored. 
 

As discussed above The AG/CUB and Staff then argue that the Appellate Court’s 
decision can must appropriately be read to imply that a refund must should be ordered.  
As stated above, the language of the mandate controls and it contained no such 
directive and the Commission will not “imply” one.  The Commission agrees with tThe 
AG/CUB’s and Staff’s argument suggest that the decision in Bell, which similarly does 
not use the term “refund” supports their position that a refund is implied.  The 
Commission does not agree and a A review of the history of that proceeding explains 
why.  In 1971, the Commission set rates for Illinois Bell.  In 1973, in the Bell decision, 
the Supreme Court reversed and remanded that rate order to the Commission but did 
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not use the word refund in its opinion.  On remand, the IVI, an intervening party, asked 
the Commission to order a refund.  The Commission denied that request.  On appeal, 
the Supreme Court in the IVI decision, invoked its equitable powers and ordered a 
refund for the period after the Bell decision despite the fact that the Bell court never 
used the word refund in its opinion.  Because the refund following the Bell case was 
also judicially ordered, tThe IVIBell case provides no reason further support for the 
Commission to find that a refund was implied by the ComEd decision even though the 
word refund never appears in the Court’s opinion.  
 

Not only did the Appellate Court not order a refund, the Court could not have 
made such a finding.  This is evident because what the proper rates should be was not 
known, so the Court could not say that the ratepayers had been overcharged or that 
they needed to be made whole.   
 

Looking pragmatically at the question of whether a refund should be ordered, 
even if the Commission were to find that the ComEd decision implied a refund, that 
decision would need to be stayed pending appeal.  If not, a logistical mess could ensue 
if ComEd started refunding revenue to ratepayers and then the Court determined 
refunds were improper.   
 

Although a very short decision is tempting, the Commission will address the rest 
of the parties’ arguments in an effort to avoid, or at least limit, another remand. 

 

* * * 

Proposed Modification 
(PO, p. 47) 
 

 3. Amount of Refund 

In the event of a court ordered refund and bBased on the decisions above, the 
Commission adopts Staff’s calculation which results in a refund amount of $36,701,000. 
 

Proposed Modification 
(PO, pp. 48-49) 
 
 VIII. Findings and Ordering Paragraphs 

The Commission, having considered the entire record, and being advised in the 
premises, is of the opinion and finds that: 

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act;  
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(2) the Commission has jurisdiction over the parties and the subject matter 
herein;  

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; 

(4) to the extent that the findings of the Final Order of the Commission, 
entered on September 10, 2008, were not reversed on appeal and are not 
modified by the findings made herein, those findings are re-affirmed and 
are incorporated herein by reference; 

(5) the Commission does not have has the implied authority from the 
Appellate Court to order a refund in this proceeding; 

(6) in the event of a court ordered refund, the appropriate refund amount is 
$36,701,000; 

(7) in the event of a court ordered refund, the refund should be issued 
consistent with Section 9-253 of the Public Utilities Act and consistent with 
the conclusions herein; 

(8) any objections, petitions and motions which remain undisposed of should 
be considered disposed of in a manner consistent with the ultimate 
conclusions contained in this Order1. 

IT IS THEREFORE ORDERED that the requests of various parties to order a 
refund in this proceeding is, hereby, granteddenied. 
 

IT IS FURTHER ORDERED that a refund in the amount of $36,701,000 with 
interest accruing at the rate of 0.50% shall be issued consistent with Section 9-253 of 
the Public Utilities Act and consistent with the conclusions herein. 
 

IT IS FURTHER ORDERED that any objections, petitions and motions which 
remain undisposed of should be considered disposed of in a manner consistent with the 
ultimate conclusions contained in this Order. 

 
IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 

the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 

B. Staff’s position on the refund period is clear. 

Staff takes exception to the PO’s statement that “staff’s position is unclear” on 

the refund period.  PO, p. 48.  The PO fails to recognize that Staff’s position on the 

                                            
1 Staff recommends that an additional finding be added to the Commission’s order which is 
addressed in section D of this BOE. 
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mechanics of refunding money to ratepayers set forth goals or parameters which were 

to allow flexibility to the Commission in refunding money to ratepayers as soon as 

practical.  Those parameters were as follows: (1)“all customer classes that paid rates 

found not to be just and reasonable” should received a refund (IIEC Cross Ex. 1 - IIEC 

1), (2) all customer classes should receive a refund, even if the refund credit is less than 

one cent per kwh (Id., IIEC 5), (3) the refund period should be adjusted so the target 

refund is not less than 1 cent per kwh (Id., IIEC 6) and (4) after the refund period is 

determined the refund is allocated on a class basis which may result in an average 

credit of less than or more than one cent per kwh for each customer class. Id.  While 

there was some misunderstanding of Staff’s position, Staff provided further clarification 

of its position as the PO notes on pages 25-26.  The PO should be modified to reflect 

that Staff’s position on the refund period was clear.  Staff’s modifications to the PO to 

reflect those concerns are shown below. 

However, Staff does not object to the PO’s conclusion that the refund period 

should be eight months long with the refund to begin starting after the appellate court 

rules.  However the eight month period for practical purposes could not start 

immediately after the court’s decision but would be implemented as soon as practical 

after that decision subject to the position the appellate court may take on the refund 

period as set forth in its opinion.  Staff suggests some modifications to the PO to reflect 

those concerns [Alternative 2].  In the event the Commission agrees with Staff’s position 

that the Commission has the authority to order a refund, which it should, Staff proposes 

language to modify the PO so that the refund period begins as soon as practical 

following a Commission Order in this proceeding [Alternative 1]. Alternative 1 is Staff’s 

preferred language modification. 
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Proposed Modification 
(PO, p. 48) 
 
VII.  Commission Analysis and Conclusion 

D. Mechanics of Refund 
3. Refund Period 

 
The question here is over what time period should the refund be paid back to 

customers.  Staff’s position is unclear clarified in response to IIEC data requests that all 
customers that paid rates found not to be just and reasonable should receive a refund 
and it was not Staff’s intention, by stating the refund should not be less than 1.0 cents 
per kwh, to deny a customer or customer class a refund.  IIEC Group Cross Ex. 1 On 
Remand, pp. 1, 3.  Ms. Harden further stated that “1. The refund period should be 
determined by dividing the Company’s total kWh usage into the refund amount to set 
the refund period.  The refund period should be adjusted at this step so that the target 
refund is not less than 1 cent/kWh.  2. After the refund period is determined then the 
total refund amount should be allocated on a delivery class basis, using the same class 
allocation factors as were approved by the Commission in its 2007 rate case which may 
result in an average credit of less than, or more than, 1 cent/kWh for each customer 
class.” IIEC Group Cross Ex. 1, p. 6.  and However, ComEd raises legitimate concerns 
regarding how it would be implemented.  Accordingly, it is not adopted by Commission.   

 
[Alternative 1 (Preferred)] 
ComEd, however, proposes that the refund be credited back to ratepayers over a 

12 month period. Notably, that would make the refund period longer than the period of 
excessive rates, which was eight months. The Commission believes that ideally the 
refund period would run September 30 to May 31st. This would match the time period of 
excessive rates, but also appropriately reflect that space heating customers bore the 
brunt of the overcharge and not allow large summer cooling customers to collect more 
than their share. Recognizing, however, that this matter will most likely be appealed, 
regardless, of the Commission’s decision, t The Commission believes that a reasonable 
solution would be for a 8 month refund period starting as soon as reasonably 
practicable after the Commission’s order in this proceedinga decision on appeal is 
issued, so long as the period only reflects one month of summer usage. The 
Commission notes that there were no summer cooling months during the period of 
excessive rates. 

 
[Alternative 2] 
ComEd, however, proposes that the refund be credited back to ratepayers over a 

12 month period. Notably, that would make the refund period longer than the period of 
excessive rates, which was eight months. The Commission believes that ideally the 
refund period would run September 30 to May 31st. This would match the time period of 
excessive rates, but also appropriately reflect that space heating customers bore the 
brunt of the overcharge and not allow large summer cooling customers to collect more 
than their share. Recognizing, however, that this matter will most likely be appealed, 
regardless, of the Commission’s decision, the Commission believes that a reasonable 
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solution would be for a 8 month refund period starting as soon as reasonably 
practicable after a decision on appeal is issued, subject to the opinion of the court, so 
long as the period only reflects one month of summer usage. The Commission notes 
that there were no summer cooling months during the period of excessive rates. 
 

 

C. The period of excessive rates began on the date of the Appellate 
Court’s decision in ComEd. 

 

The PO when addressing the period of excessive rates states “the period of 

excessive rates begins on Sept 30, 2010, the day after the Appellate Court’s decision in 

ComEd and ends on May 31, 2011, the last effective date of the illegal rates.” PO, p. 46.  

The PO’s use of the phrase “the day after the Appellate Court’s decision” creates some 

ambiguity or inconsistency with the prior statement that “the period of excessive rates 

begins on Sept 30, 2010.  September 30, 2010 was the date of the Appellate Court’s 

decision.  Under IVI, the period of excessive rates begins on the date of the Appellate 

Courts decision as is evident from the language in IVI that “[t]he portion of the rate order 

was invalid from the time this court entered its judgement” (IVI, 117 Ill. 2d at 102) and 

“once that rate order is set aside on appeal, the utility should not continue to benefit 

from what has been determined to be unlawful portions of a rate increase.” IVI, 117 Ill. 

2d at 104.  Staff, IIEC, CUB, AG and even ComEd (for its own reason) all agreed the 

period of excessive rates began on September 30, 2010, (Staff IB, p. 11; AG/CUB IB, p. 

9; IIEC IB, p. 8; ComEd Ex. 59.0, p. 9. Lines 174-175) not the day after the Appellate 

Court’s decision as the PO states. PO, p. 46. 

In order for the PO to be consistent with the law and avoid any confusion or 

ambiguity, Staff recommends minor edits to the PO on this issue. 
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Proposed Modification 
(PO, p. 46) 
 

2. Period of Excessive Rates 
The Commission finds that the period of excessive rates begins on Sept 30, 

2010, the day ofafter the Appellate Court’s decision in ComEd and ends on May 31, 
2011, the last effective date of the illegal rates.   

 
This decision is based entirely on the following language of IVI: 

As such, this court’s decision holding that certain expenses 
and deductions allowed in the rate order were improper was 
final.  That portion of the rate order was invalid from the time 
this court entered its judgment. 

 
* * * 

 

During the interval between reversal and the time a new rate 
schedule is approved by the Commission and takes effect, 
[the utility] may continue to collect the challenged rates, 
subject to refunds for the portions that were held improper”   

IVI at 103 (emphasis added).  The rates approved by the Commission in the 2010 Rate 
Case took effect on June 1, 2011.  ComEd’s arguments regarding the equity of requiring 
a refund after the Commission entered its Order in the 2010 Rate Case on May 24, 
2011 are contrary to the plain language of the IVI decision. 

 
The parties have effectively guaranteed that any order issued in this proceeding 

will be appealed and, therefore, whatever date is finally determined to be the end of the 
period of excessive rates is not important at this point because the record contains 
information for calculating the refund regardless of the final outcome. 
 

D. The Commission’s Final Order needs an additional finding related to 
ComEd’s formula rate filings and reconciliations under Section 16-
108.5 of the PUA. 

 

The AG/CUB argued in their Reply Brief that subsequent to the record closing in 

this remand proceeding the General Assembly passed Public Act 97-0616; 220 ILCS 

5/16-108.5(c).  Under that public act, ComEd and Ameren can seek annual adjustments 

in rates based on a formula primarily derived from actual, historical data supplied in their 
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respective FERC Form 1 filings.  The AG/CUB argued that “[t]o the extent that the 

expense and revenue losses associated with this Remand Order could be construed by 

ComEd as actual costs, the Commission should include a finding in this Remand Order 

that prohibits ComEd from incorporating in any future formula rate filing with this 

Commission recovery of (1) any and all expenses associated with carrying out the 

Commission’s Remand Order, and (2) ‘lost revenues’ or revenue decreases associated 

with issuing any refund ordered.” Id.  AG/CUB concluded that “[s]uch a finding will 

protect ratepayers who paid excessive rates as a result of the unlawful 2008 Rate Order 

and ensure that ComEd is not unjustly enriched as a result of an Order deemed 

unlawful.” Id.  Staff supports the AG/CUB’s recommendation for the reasons provided in 

the AG/CUB Reply Brief and for further support points out that type of a finding would 

be consistent with Public Act 97-0616 which specifically provides that “[n]othing in this 

Section is intended to legislatively overturn the opinion issued in Commonwealth Edison 

Co. v. Ill. Commerce Comm’n, Nos. 2-08-0959, 2-08-1037, 2-08-1137, 1-08-3008, 1-08-

3030, 1-08-3054, 1-08-3313 cons. (Ill. App. Ct. 2d Dist. Sept 30, 2010.” 220 ILCS 5/16-

108.5(j).  Consistent with the AG/CUB’s recommendation and Section 16-108.5(j), Staff 

recommends the PO be revised to include the following finding. 

 

Proposed Modification 
(PO, p. 49) 

 

VIII. Findings and Ordering Paragraphs 

* * * 

(8) ComEd is prohibited from incorporating in any future formula rate filing or 
related reconciliation proceeding with this Commission recovery of (1) any 
and all expenses associated with carrying out the Commission’s Remand 
Order, (2) ‘lost revenues’ or revenue decreases associated with issuing 
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any refund ordered and (3) actual expenses during the calendar year in 
which the period of excessive rates falls which would offset the refund 
determined by the Commission in this order. 

 
(9) any objections, petitions and motions which remain undisposed of should 

be considered disposed of in a manner consistent with the ultimate 
conclusions contained in this Order. 

* * * 

 

III. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 

 

       Respectfully submitted, 
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