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CBEYOND COMMUNICATIONS, LLC’S BRIEF ON EXCEPTIONS TO 
THE ALJ’S PROPOSED ORDER 

 
Cbeyond Communications, LLC (“Cbeyond”), pursuant Section 200.830 of the Rules of 

Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Admin. Code Part 

200.830, states as follows for its brief on exceptions to the Administrative Law Judge’s (“ALJ”) 

Proposed Order issued March 15, 2011 (“Proposed Order”).   

SUMMARY 

The Proposed Order is premature and is contrary to established federal law.  No 

evidentiary record is before the Commission aside from a few untested affidavits; no testimony is 

before the Commission and no evidentiary hearing has taken place.1  Moreover, the parties and 

Staff disagree as to the rate elements that are applicable to Cbeyond’s service requests and have 

submitted contradictory support concerning the rate element costs for various products under the 

parties’  interconnection agreement (“ ICA”).  Since there is a dispute as to the work performed by 

AT&T for the charges it imposes and the appropriate rates elements that should be applied for 

                                                 
1 The parties took part in a mediation and technical conference which consisted of off the record and unsworn 
discussions before the ALJ which cannot be considered evidence before the Commission or the equivalent of a 
hearing on Cbeyond’s Complaint. 
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the work performed, there is a dispute on a material fact before the Commission.  In addition, the 

findings in the Proposed Order fail to address Cbeyond’s allegations concerning the proper 

application of the Clear Channel Capability (“CCC”) rate, ignoring the requirements of 220 

ILCS 5/10-111.  The Proposed Order is therefore premature. 

The Proposed Order also improperly adopts an interpretation of the ICA that is contrary 

to federal law.  It is axiomatic that the Commission’s interpretation of the ICA should not create 

an illegal Unbundling Network Element (“UNE”) tying arrangement, force a violation the 

Commission’s TELRIC directives in Docket 02-0864 and ignore federal directives on UNE 

availability.  See Walsh v. E.A. Schlecht, 429 U.S. 401, 408, 97 S.Ct. 679, 685 (1977) 

(“ambiguously worded contracts should not be interpreted to render them illegal and 

unenforceable where the wording lends itself to a logically acceptable construction that renders 

them legal and enforceable”). 

Accordingly, Cbeyond respectfully requests that the Commission reject the Proposed 

Order and remand the Complaint for a full evidentiary hearing.  Cbeyond attaches its exceptions 

to the Proposed Order hereto as Exhibit A and requests that the Commission incorporate these 

exceptions into the Commission’s order in this proceeding to be in compliance with the law.   

BACKGROUND 

This case involves UNEs, piece parts of AT&T’s network in Illinois available at 

wholesale to CLECs under the Telecommunications Act of 1996 (the “Act” ).  The “unbundled”  

in Unbundled Network Elements means the elements are individually available to CLECs and 

are separate from the other elements in AT&T’s network.  Pursuant to the Act and the Rules of 

the Federal Communications Commission (the “FCC”), each UNE must be available separately 
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from each other.2   Indeed, under federal law and interconnection agreements, AT&T may not 

force a CLEC to buy one UNE in order to obtain a different UNE.3  Under the terms of the ICA, 

for instance, “ In no event shall SBC Illinois [AT&T] require CLEC to purchase any Unbundled 

Network Element in conjunction with any other service or element.” 4  And 47 U.S.C. §253(d) of 

the Act plainly preempts the Proposed Order’s determinations to the contrary.  AT&T must, 

however, combine UNEs when it is technically feasible and a CLEC requests such a 

combination.5   

One such combination CLECs often request is a loop UNE and a transport UNE.  The 

common shorthand for this combination is an Enhanced Extended Link, or EEL.6  An EEL is not 

a UNE.  AT&T7 has regularly confused that legal fact in this case (apparently to the confusion of 

Staff8 and the ALJ9).  “EEL” is simply a shorthand nickname for this common combination of 

UNEs.  The fact that a UNE is combined, attached or associated with another UNE or UNEs 

does not change its character as an unbundled network element.10  Each UNE, combined or not, 

must be made available separately and for a separate price.11   

In recognition that an EEL is simply two UNEs combined (UNE loop and UNE 

transport), the parties agreed that as long as the underlying UNEs are available under the ICA, 

                                                 
2 47 U.S.C. §251 (c)(3), 47 C.F.R. §51.318(a) and 47 C.F..R  §51.307(a), and 47 C.F.R. §51.318(a). 
3  Id.;  see also ICA at 9.1.3 “SBC ILLINOIS shall price each UNE separately, and shall offer each Unbundled 
Network Element individually, and in Combinations as defined in Article 9.  In no event shall SBC Illinois require 
CLEC to purchase any Unbundled Network Element in conjunction with any other service or element.”  
4 Id. (emphasis added). 
5 Id.  
6 Stipulation #5, Proposed Order at p. 3. 
7 Proposed Order, p. 10 (AT&T’s position: “One of the UNEs that AT&T provides pursuant to the ICA is the DS1 
loop/DS1 transport Enhanced Extended Link (“EEL”) or DS1/DS1 EEL”). 
8 Proposed Order at p. 16 (Staff’s position: “Cbeyond is attempting to treat DS1 loops and DS1 UDTs as stand-alone 
UNEs even when provided as part of a DS1/DS1 EEL”). 
9 Proposed Order at p. 32 (“The UDT rules and the ICA sections that give contractual effect to them do not apply to 
EEL rearrangements” ).  Note: the Stipulation at #5 itself states “The unbundled transport portion of an EEL is 
defined in Schedule 9.2.7 and Section 9.2.7.7.1 of the ICA, and Section 0.1.16 of the Third Amendment to the ICA, 
approved in Docket No. 05-0844.”   
10 47 U.S.C. §251 (c)(3),  47 C.F..R  §51.307(a), and 47 C.F.R. §51.318(a), see also ICA at 9.1.3. 
11 Id. 
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then the EEL (combination of UNEs) would be available.  Section 6.1 of the TRO/TRRO 

amendment provides with emphasis added: 

SBC agrees to make available to CLEC Enhanced Extended Links (“ EELs” ) on 
the terms and conditions set forth below. SBC shall not impose any additional 
conditions or limitations upon obtaining access to EELs or to any other UNE 
combinations other than those set out in this Agreement. Except as provided 
below in this Section 6.0 and subject to this Section 6.1, SBC shall provide 
access to Section 251 UNEs and combinations of Section 251 UNEs without 
regard to whether CLEC seeks access to the UNEs to establish a new circuit or to 
convert an existing circuit from a service to UNEs provided the rates, terms and 
conditions under which such Section 251 UNEs are to be provided are 
included within the CLEC’s under lying Agreement. 
 
It is occasionally the desire of CLECs, like Cbeyond, to change the UNE transport 

portion of an existing combination of UNE loop and UNE transport combination (EEL).12 

Sometimes it is more efficient to combine multiple smaller transport UNEs into a larger single 

UNE transport facility.13   This case involves the ability of CLECs in Illinois, and Cbeyond in 

particular, to disconnect the transport UNE when it previously requested that such UNE transport 

be combined with a loop UNE. 

When Cbeyond requests that several DS1 transport UNEs be converted at the same time 

to a larger DS3 transport UNE, Cbeyond and AT&T coordinate the disconnection of the DS1 

transport portions of existing EELs and add a DS3 transport UNE to serve all the DS1 loops 

previously served by the DS1/DS1 EELs.14  This process is managed as a project to avoid 

interrupting the service of businesses being served by those loops.  The project avoids 

interruption by “hot-cutting”  the existing loops to the new transport.  Importantly, the existing 

loop is not replaced.15  Indeed, it is normally only out of service for a matter of minutes.   

                                                 
12 Stipulation at #5; Proposed Order at p.3. 
13 Id. at #5-8; Proposed Order at p. 3. 
14 Id. at #8; Cbeyond Opening Brief at pp. 3-5. 
15 Id. 
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Nevertheless, AT&T wants to charge Cbeyond as if a loop never existed at all and as if 

an entirely new loop were being provisioned.  To be clear, there is no new loop – the circuit ID 

of the loop does not change; the disconnect order states that AT&T should not disconnect the 

loop; and the Project Worksheet notes that there is no need to test the loop.16  And while AT&T 

tries to explain these facts away as a circuit design issue, it does not justify charging Cbeyond as 

if an entirely new loop being provisioned.  AT&T’s insistence of charging for a new loop inflates 

the cost of improving Cbeyond’s network in one of these “grooming”  situations by over 

$10,000.17  It is that charge that is at issue here. 

The Proposed Order concludes that when Cbeyond needs to modify only the transport 

portion of an EEL, Cbeyond must pay the rates that apply in the parties’  ICA to 1) disconnect 

both the entire UNE loop and the UNE transport that comprise parts of the EEL, and then 2) 

reinstall brand new UNE loops and new UNE transport to create a new EEL.18  Cbeyond takes 

exception to this conclusion because the parties’  ICA contains rates and terms for disconnection 

of UNE transport – the service being requested by Cbeyond – and because there is no language 

in the parties’  ICA requiring the additional charges merely because the UNE loop happens to be 

part of an EEL.19  And, federal law prohibits such a requirement.20 

Cbeyond asserts that it should only be charged for the rate elements approved by the 

Commission in ICC Docket No. 02-0864 to disconnect the DS1 transport UNE, and connect DS3 

transport UNEs to the existing loops.21  Because there is a disputed issue of material fact on what 

rates apply for this scenario under the ICA, and because the Proposed Order makes conclusions 

                                                 
16 Cbeyond Brief at p. 6.   
17 Cbeyond Opening Brief, pp. 3-8. 
18 Proposed Order at p. 32 and p. 35, Proposed Order Finding #4. 
19 Cbeyond Opening Brief, pp. 3-8; see also Darnell Affidavit at ¶37. 
20 See Section II, infra. 
21 Id. 
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that are contrary to federal law, the Commission should remand this action for an evidentiary 

hearing. 

I . THE PROPOSED ORDER MAKES ERRONEOUS FACTUAL CONCLUSIONS 
WHICH ARE IN DISPUTE AMONG THE PARTIES AND STAFF. 

 
The Proposed Order is premature because the parties and Staff disagree on the rate 

elements that are applicable to Cbeyond’s service requests and have submitted contradictory 

support concerning the rate element costs for various products under the parties’  ICA.  The 

Proposed Order’s dismissal of Cbeyond’s Complaint is comparable to granting a motion for 

summary judgment under Section 2-1005 of the Code of Civil Procedure (735 ILCS 5/2-1005) 

and as such, the standards applicable to Section 2-1005 motions must apply.  Bloom Township 

High School v. Illinois Commerce Commission, 309 Ill. App. 3d 163, 177 (1st Dist. 1999).  

Consequently, the Proposed Order’s dismissal of this action is inappropriate because there are 

disputes as to material facts.  Judge-Zeit v. General Parking Corp., 376 Ill.App.3d 573, 579 (1st 

Dist. 2007).  The Commission should remand this action for an evidentiary hearing.  See People 

ex rel. Illinois Commerce Commission v. Operator Communication, Inc., 281 Ill. App. 3d 297, 

301 (1st Dist. 1996) (“We believe that the agency is required by statute to provide an evidentiary 

hearing if there exists a dispute concerning a material fact in a contested case”).  

In addition, the Proposed Order is also a deviation from the agreement of the parties in 

for the prosecution of this action.  Cbeyond and AT&T agreed to a modified schedule, which 

included a mediation conference and off the record discussions in an effort to resolve this case 

without the need for a hearing.  However, it is clear based on discussions between the parties and 

from the transcript before the ALJ that if disputed issues of material fact were raised in the 

parties’  briefing, an evidentiary hearing would be scheduled.  See Exhibit B (Email from 

Huttenhower to Kelly, June 1, 2010) (stating that the parties’  agreement to a modification of the 
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schedule and stating the parties’  would address “disputed issues of material fact”  after the 

briefing); see also Transcript, October 26, 2010, 55:8-11) (“And depending on what I decide on 

those pleading will decide whether or not we need to have an evidentiary hearing in this 

proceed[ing].”   (J. Haynes).  Here, the parties and Staff disagree as to the rate elements that are 

applicable to Cbeyond’s service requests and have submitted contradictory support concerning 

the rate element costs.  Therefore there is a disputed issue of material fact and the Proposed 

Order is premature.  

A.  There Are Rates to Disconnection the Transport Por tion of an EEL in the ICA. 

The Proposed Order incorrectly finds that “ the parties interconnection agreement does 

not contain rates specific to the rearrangement of EELs”  and erroneously concludes from that 

factual mistake that “under the interconnection agreement, the only way to effectuate a 

rearrangement is by first canceling the DS1/DS1 EEL and then ordering either the DS1/DS3 EEL 

or a stand-alone loop.” 22  These two conclusions are apparently based on Staff’s false assertion 

that “ there are no loop or transport nonrecurring rates for DS1/DS1 EELS under the ICA” 23 and 

AT&T’s argument that “ the ICA contains no explicit rates, terms and conditions to govern EEL 

rearrangements.” 24  Yet Cbeyond details the rates and conditions for UNE transport 

disconnection and provisioning in its Reply Brief.25   As Cbeyond has stated, the 

“ rearrangement”  referenced in the Proposed Order begins with disconnecting the UNE DS1 

transport portion of a DS1/DS1 EEL.26  The factual representation that there is not a rate for that 

activity is just plain wrong.  The conclusion that flows from that error is also incorrect, both 

legally and factually.  Because there is a factual dispute about to the rate elements that are 

                                                 
22 Proposed Order at p. 35 (Finding #4). 
23 Proposed Order at p.12. 
24 Proposed Order at p. 13. 
25 Cbeyond Reply at pp. 12-16. 
26 Stipulation # 8 and 9, Proposed Order at pp. 3-4. 
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applicable to Cbeyond’s service requests, the Proposed Order’s summary determination of this 

matter is inappropriate. 

There are service ordering charges, as well as disconnection provisioning charges 

contained in the interconnection agreement for ordering the disconnection of a whole DS1/DS1 

EEL.27  Amendment 1, Attachment A also contains both an ordering and a provisioning charge 

for disconnecting the DS1 transport portion of an EEL (separate and apart from the rates specific 

to disconnecting the whole EEL):  

Ordering Charges:  
• at line 156 – the service order charge ($8.63) for disconnection of a whole 

DS1/DS1 EEL (part of the NRCs specific to service ordering charges for the 
whole DS1 EEL at lines 153-159);  and 

• at line 132, there is a Service Order Charge ($8.63) for disconnecting the transport 
portion of a DS1 EEL (also part of the NRCs specific to service ordering charges 
for the transport portion of a DS1 EEL at lines 129-135). 

 
Disconnection Provisioning Charges: 
• at line 207,  there is a Disconnection Provisioning Charge ($17.20) for 

disconnecting the whole DS1 EEL (also part of the NRCs specific to provisioning 
a DS1 EEL at lines 205-207); and 

• at line 194,  there is a Disconnection Provisioning Charge ($12.35) for 
disconnecting the transport portion of DS1 EEL (also part of the NRCs specific to 
provisioning the transport portion of a DS1 EEL at lines 192-194). 

 
And, AT&T’s (then SBC) witnesses in the TELRIC docket testified that these non-

recurring rates are specific to the transport portion of an EEL.  Among several examples, SBC 

Illinois witness, Chris F. Cass testified as follows: 

Q45:  WHAT RATE ELEMENT COSTS DO YOU DEVELOP IN THE EEL 
NONRECURRING COST STUDY? 

 
A45: . . . *   DS1 Dedicated Transport Collocated (Separate costs for Initial 

and Additional) 
*    DS3 Interoffice Dedicated Transport Collocated (Separate costs 
for Initial and Additional) . . .  
 

                                                 
27 Amendment 1, Attachment A (Attached Cbeyond’s Reply Brief as Exhibit C). 
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Q46:  DO EACH OF THE RATE ELEMENTS LISTED ABOVE REPRESENT 
AN EEL COMBINATION? 

 
A45:  No.  Each of the rate elements listed above are building blocks that can be 

used to construct an EEL.  In his direct testimony, Mr. Silver provides 
examples of how the rate elements apply in a number of different EEL 
scenarios. 

*  *  *  
Q49.  WHAT DO THE DEDICATED TRANSPORT RATE ELEMENTS 

REPRESENT? 
 
A49.   The dedicated transport rate elements represent the cost of the activities 

necessary to provision the interoffice transport portion of an EEL. . . .28 
 

SBC Illinois witness Kent Currie also testified that AT&T service order rates were developed to 

reflect “activities required for installing and disconnecting new EELs as well as adding or 

changing existing EELs.”29   

The Proposed Order ignores this testimony and instead accuses Cbeyond of wanting to 

“pick and choose what charges it will pay.” 30  The ALJ specifically states that Cbeyond “cannot 

choose to pay the provisioning disconnection charge, but not the service order disconnection 

charge that goes along with disconnecting the loop.  Similarly if it wants to disconnect an EEL, it 

cannot just pay some of the disconnection charges as it wants to here.” 31  That objection misses 

the point on two grounds:  (1) Cbeyond wants to disconnect the transport portion of an EEL – not 

the whole EEL32; and (2) Cbeyond agrees that it has to pay all the disconnection charges 

(ordering and provisioning) that apply to the disconnection of the transport portion of an EEL – 

charges that are provided for in the ICA.33  Indeed, Cbeyond has agreed from the beginning of 

                                                 
 
28 Direct Testimony of Chris F. Cass on behalf of SBC Illinois, ICC Docket No. 02-0864, December 23, 2002, pp. 
25-26 (Emphasis added) (Attached Cbeyond’s Response Brief as Exhibit F). 
29 Direct Testimony of Dr. Kent A. Currie on behalf of SBC Illinois, ICC Docket No. 02-0864, December 23, 2002,  
p. 43. (Emphasis added) (Attached Cbeyond’s Response Brief as Exhibit F). 
30 Proposed Order at p. 33. 
31 Id. 
32 Stipulation at # 7-8, Proposed Order at p. 3. 
33 Stipulation #9(a) Proposed Order at p. 4. 
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this case, and in every pleading, that it has to pay the ordering and disconnection charges for 

disconnecting the DS1 UNE transport portion of the DS1/DS1 EEL in the first step of 

rearranging it.34 

Cbeyond provided transport disconnection rates throughout this case.35  Therefore, the 

Proposed Order’s conclusion that the rates for the disconnection of DS1 transport portion of an 

EEL do not exist or do not support the very activity to which they apply is factually incorrect – 

and clearly so. The Commission should, accordingly, reject the Proposed Order and remand the 

action for an evidentiary hearing because there is a material factual error in dispute. 

B.  Cbeyond Also Demonstrated The Rates to Disconnect the DS1 Transport Por tion 
of An EEL Are Appropr iate For  I ts Service Request. 
 
The rates Cbeyond identifies are specific to ordering and disconnecting the UNE 

transport portion of an EEL – the service requested by Cbeyond.  Cbeyond provided abundant 

support that these rates are specific to the activities necessary to disconnect the transport portion 

of the EEL with which it is associated.36  That rate is undeniably appropriate.  Neither Staff nor 

AT&T introduced evidence to rebut this evidence.  The Proposed Order’s determination to the 

contrary is plainly unsupported. 

AT&T asserts, and the Proposed Order concludes, that Cbeyond should pay for 

disconnecting both the transport and the loop portions of an EEL ($25.83)37 when Cbeyond 

requests to only disconnect the transport ($20.98)38.39  Yet the rate from Docket 02-0864 for 

                                                 
34 Stipulation #9(a), Opening Brief p. 2, Response Brief pp. 12-18. 
35 Cbeyond Opening Brief at pp. 5-7; Cbeyond Response Brief at pp. 12-18. 
36 Response Brief at pp. 12-18 (including the ICA rate sheet, Exhibit C, Mr. Darnell’s Affidavit, work papers from 
02-0864 as Exhibit B, Testimony from AT&T witness Cass, Exhibit E, witness Silver, Exhibit G, witness Currie, 
Exhibit F). 
37 ICA Amendment 1, Line 213, 4 wire DS1 Digital Loop to DS1 Ded. Trnspt. Non-Collocated – Initial 
Disconnection Provisioning, $17.20, plus, ICA Amendment 1 Line 156, Non-Channelized DS1 EEL Service Order 
Disconnection, $8.63. 
38 ICA Amendment 1, Line 194, DS1 Interoffice UDT – Collocated – Initial Disconnection Provisioning, $12.35, 
plus, ICA Amendment 1 Line 132, DS1 Transport Service Order Disconnection, $8.63. 
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submitting the order to disconnect of the DS1 transport portion of an EEL ($8.63) and to 

provision the disconnection of the DS1 transport portion of an EEL ($12.35) fully compensates 

AT&T for the activities associated with disconnecting the DS1 transport portion of an EEL.  

Cbeyond introduced evidence supporting that fact and neither AT&T nor Staff rebutted this 

evidence.40  Instead, the Proposed Order concludes that AT&T can make an ad hoc choice of 

which rates under the ICA apply to the Cbeyond service request.  Yet, neither Staff nor AT&T 

explain why the UNE transport disconnection and provisioning in the ICA which succinctly 

accomplishes what Cbeyond orders from AT&T – is not applied in the circumstances here.  

Therefore, it is inappropriate for the Proposed Order to disregard Cbeyond’s introduction of rates 

which are specific to the activities necessary to disconnecting the transport portion of the EEL 

without an evidentiary hearing. 

C. The Rates for  Either Adding DS3 Transport or  Connecting the Loop to 
Collocation are also contained in the ICA. 

 
After the disconnection of the DS1 transport portion of the DS1/DS1 EEL, there are two 

scenarios at issue:   90% of this case involves a scenario in which Cbeyond wishes to connect the 

existing loops to a new AT&T-provided DS3 transport; and about 10% of this case involves a 

scenario in which Cbeyond wishes to connect the loops to its own collocation or the collocation 

of a carrier providing transport in competition with AT&T.41 

With regard to adding DS3 UNE transport, the Proposed Order states that “Cbeyond is 

attempting to re-litigate as issue it lost in Docket 02-0864” (the TELRIC cost case that included 

rates associated with EELs).42  That accusation is neither clarified nor explained.  It appears that 

the Proposed Order is referring to AT&T’s (the CLEC) request in Docket 02-0864 to use the 

                                                                                                                                                             
39 Stipulation #10(c); Proposed Order p. 35, Finding #4. 
40 Response Brief at pp. 12-18; see also AT&T Response Brief. 
41 Stipulation # 10, Proposed Order at pp. 4-5. 
42 Proposed Order at p. 33. 
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transport EEL rates to develop new standalone transport rates.  The Commission rejected that 

request, in part because the transport rates in the Docket 02-0864 cost case were lower than the 

stand-alone transport rates (they reflect efficiencies of provisioning the transport at the same time 

as the loop (the combination is cheaper than the standalone elements).43   Yet this discussion is 

only relevant to the rate for provisioning the DS3 transport once the DS1 transport is 

disconnected.  The Proposed Order’s objection to using the rates from Docket 02-0864 for that 

purpose may be well-grounded, depending on what the work papers reveal.   

  The work papers to determine whether the Docket 02-0864 rates fairly compensate 

AT&T for attaching the DS3 to the existing loops submitted by Cbeyond.44  Cbeyond asserts that 

the DS3 transport rate developed in Docket 02-0864 include a connection of loops to transport in 

the activities conducted to provision the transport.45 AT&T witness L. Barch testified that AT&T 

was not compensated in the DS3 rate for cross-connecting the DS1 loops to the transport 

(running a short wire from the point on a DSX-1 panel to the multiplexer where, they say, the 

DS3 transport ends).  But, there are monthly recurring charges (MRCs) for cross-connecting 

UNE DS1 loops to the standalone UNE DS3 transport (mux) in the ICA (which Cbeyond is also 

willing to pay).46  However, the ALJ neither mentions these competing factual representations 

nor resolves which party (if any) is correct.  Oddly, the ALJ simply declares that no rates exist.  

Nevertheless, a full loop NRC for a short cross-connect grossly over compensates AT&T for any 

work it even claims to be doing.  That gross-overcompensation also violates TELRIC and is 

illegal under federal law, as discussed below. 

                                                 
43 Order, Illinois Bell Telephone Company Filing to Increase Loop and Nonrecurring Rates, ICC docket 02-0864, 
June 9, 2004. 
44 Response Brief at pp. 12-18. 
45 Cbeyond Opening Brief p. 5, see also Darnell Affidavit at ¶ 57, see also Exhibit GJD-5. 
46 SBC/Cbeyond Communications, LLC, ICA Pricing Schedule, p. 9 “Unbundled Interoffice Transport Cross 
Connects” . 
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A proper evidentiary hearing would address whether the EEL-specific DS3 transport rate 

fully compensates AT&T for the work it is allegedly performing.  If after such hearing it is 

shown that AT&T is not fully compensated, then Cbeyond is willing to pay for the ICA’s 

standalone DS3 nonrecurring charge.  Regardless of that factual determination, however, 

Cbeyond contests payment to AT&T as if AT&T is disconnecting and re-provisioning the 

existing loops.  Most importantly, whether it is the EEL-specific rate developed in Docket 02-

0864 or the stand-alone DS3 transport rate developed earlier – there are rates in the ICA to 

perform the activities Cbeyond is requesting.  Dismissing this case while there are competing 

assertions as to which rates apply ignores this plain factual dispute and is inappropriate. 

With regard to the 10% of this case where the remaining existing loop needs to be cross-

connected to either Cbeyond’s collocation or a third-party collocation, the ICA TRO/TRRO 

Attachment, Sections 5.2 and 5.3 are explicit: 

5.2 Upon request and to the extent provided by Applicable Law and the 
provisions of the Amended Agreement, SBC shall permit CLEC to connect a 
Section 251 UNE or a combination of Section 251 UNEs with facilities or 
services obtained at wholesale from SBC (including access services) and/or with 
compatible network components or services provided by CLEC or third parties, 
including, without limitation, those Commingled Arrangements consistent with 
Section 5.0 of this Attachment. 
 
5.3 For example, without limitation of this provision, SBC will, upon request, 
connect loops leased or owned by CLEC to a third-party’s collocation 
arrangement upon being presented with documentation that the CLEC has 
authorization from the third party to connect loops. In addition, SBC will, upon 
request, connect an EEL leased by CLEC to a third-party’s collocation upon 
presentation of documentation of authorization. In addition, SBC will, upon 
request and documentation of authorization, connect third party loops and EELs 
to CLEC collocation sites. An EEL provided hereunder may terminate to a third 
party's collocation arrangement that meets the requirements of Section 6.3.4 upon 
presentation of documentation of authorization by that third party. Subject to the 
other provisions hereof, Section 251 UNE loops may be accessed via cross-
connection to a third party's Section 251(c)(6) collocation arrangement upon 
presentation of documentation of authorization by that third party. 
 



 
 
 

14 

It is hard to imagine a more clear allowance for connection of UNE loops to a CLEC’s or a third 

party’s collocation.  The only prerequisite for that cross-connection is a “ request and 

documentation of authorization.”   Yet the Proposed Order denies the availability of connecting 

UNE loops to collocation absent a process that is not mentioned anywhere in the ICA.47  Instead 

of a “ request and documentation of authorization,”  the Proposed Order cobbles together a new 

“ two-step”  process – disconnecting the entire DS1/DS1 EEL and reordering the DS1 loop – 

which is not expressly laid out or contemplated anywhere in the ICA.48  Indeed, the Proposed 

Order barely addresses this scenario at all, much less the lack of express language in the ICA 

addressing it.  The Proposed Order’s conclusion that all the rates presented herein do not exist 

and the “only”  way to accomplish disconnecting the UNE transport portion of a DS1/DS1 EEL is 

a process not mentioned or contemplated in the ICA is plainly incorrect and factually erroneous. 

Therefore, the Proposed Order’s dismissal of this action is inappropriate because there 

are disputes as to material facts.  Judge-Zeit, 376 Ill.App.3d 573, 579 (1st Dist. 2007).  The 

Proposed Order should be rejected by the Commission as premature.  The parties and Staff 

disagree as to the rate elements that are applicable to Cbeyond’s service requests and have 

submitted contradictory support concerning the rate element costs for various products under the 

parties’  ICA.  Summary determination of this factual dispute by the ALJ is inappropriate and, in 

fact contrary to the parties’  expectations in this action.  See Exhibit B (Email from Huttenhower 

to Kelly, June 1, 2010) (stating that the parties’  agreement to a modification of the schedule and 

stating the parties’  would address “disputed issues of material fact”  after the briefing). 

Because there is a disputed issue of material fact, the Commission should remand this 

action for an evidentiary hearing.   

                                                 
47 Proposed Order, p. 35, Finding #4. 
48 Id. 
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I I . THE PROPOSED ORDER IS CONTRARY TO FEDERAL LAW. 
 

The Proposed Order states that it is not a violation of federal law or Illinois law to 

inextricably tie UNEs together once they are combined as an EEL.49  For the first time in the any 

case interpreting the Telecommunications Act of 1996, a State Commission is being asked to 

declare that unbundled network elements are not unbundled.   If the Proposed Order is adopted, a 

CLEC may not request the disconnection of a UNE within an EEL without also being obliged 

(against the CLEC’s wishes) to pay for the disconnection of the other UNEs which are combined 

in the EEL.50  Such a determination in the Proposed Order is preempted by 47 U.S.C. §253(d).   

In this case, AT&T has raised Cbeyond’s costs by forcing Cbeyond to pay to disconnect 

the UNE loop in order to disconnect the UNE transport.  Specifically, the Proposed Order 

suggests the Commission conclude that “Cbeyond Communications, LLP has not shown that 

Illinois Bell Telephone Company has violated state law, federal law or the parties [sic] 

interconnection agreement.”   The Proposed Order is incorrect as a matter of law:  The tying of 

UNEs violates 47 U.S.C. §251(c)(3), 47 C.F.R. §51.307(a) and ICA at 9.1.3.  Further, in the 

context of EELs, it also violates 47 C.F.R. §51.318(a). 

The Proposed Order opines that this dispute is “about money and nothing more.” 51  That 

comment could not be further from the truth.  This case involves the basic building blocks of 

telecommunications law in the United States.  If adopted, the Proposed Order fundamentally 

alters that law – it calls into question the very unbundled nature of UNEs.    

The Proposed Order dismisses this fatal error in this fashion:  “There is no allegation in 

the record that AT&T is not allowing Cbeyond to individually order UNE loops or individually 

                                                 
49 Proposed Order at p. 35 (“Cbeyond Communications, LLP has not shown that Illinois Bell Telephone Company 
has violated state law, federal law or the parties [sic] interconnection agreement” ). 
50 The TRO/TRRO Amendment which is part of Cbeyond’s ICA is the same in every CLEC’s ICA in Illinois. 
51 Proposed Order p. 28. 
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order UNE transport.  The problem is that Cbeyond does not want to pay to separate them once it 

has asked that they be joined.” 52  This conclusion is incorrect on two grounds:  (1) Cbeyond is 

willing to pay to separate them (that cost is vastly less than re-paying for full loops); and (2) the 

consequence of the Proposed Order is that UNEs in an EEL are “ tied”  such that the “cost of 

separating them” is the cost of disconnecting two UNEs when only one is ordered to be 

disconnected.  AT&T is assessing the rate to disconnect the entire EEL when all that Cbeyond 

requests is that AT&T change the UNE transport portion of the EEL.   

In response to Cbeyond requesting that the standalone transport provisions of the ICA 

should allow Cbeyond to Order the transport within it, the Proposed Order states “The 

[Unbundled Dedicated Transport] rules and the ICA sections that give contractual effect to them 

do not apply to EEL rearrangements.” 53  In addition to the fact that there is no explanation for 

that conclusion, the Proposed Order misses the fact that the consequence of stating that Cbeyond 

cannot order individual UNE circuits is that when UNE transport is combined in an EEL, then it 

becomes “ tied”  to the loop UNE with which it is combined.  That outcome treats EELs as UNEs, 

which they are not.  That outcome is illegal.54 

The Proposed Order’s declaration that “ [t]he [Unbundled Dedicated Transport] rules and 

the ICA sections that give contractual effect to them do not apply to EEL rearrangements” 55 is 

also plainly counter the ICA provisions regarding EELs:  The ICA provides that EELs are 

available so long as there are ICA rates, terms and conditions for the UNEs-parts of the EEL: 

SBC shall provide access to Section 251 UNEs and combinations of Section 
251 UNEs without regard to whether CLEC seeks access to the UNEs to establish 
a new circuit or to convert an existing circuit from a service to UNEs provided 

                                                 
52 Id. at p. 33. 
53 Id. at p. 32. 
54 47 U.S.C. §251 (c)(3),  47 C.F..R  §51.307(a), and 47 C.F.R. §51.318(a). 
55 Proposed Order at p. 32. 
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the rates, terms and conditions under which such Section 251 UNEs are to be 
provided are included within the CLEC’s under lying Agreement.56 
 

The ICA specifically dictates that access to UNEs and UNE combinations (EELs) is dependant 

on the “ rates, terms and conditions under which such Section 251 UNES are to be provided.”   It 

is manifest error to declare without explanation that those “ rates, terms and conditions”  are 

irrelevant to the very subject to which they apply (EELs).57  That portion of the Proposed Order 

must be either clarified or corrected. 

In addition, by tying the disconnection of a UNE transport circuit to the UNE loop circuit 

to which it is attached, AT&T increases the cost of a typical request to move from DS1 transport 

to DS3 transport from a little over $700 to over $10,000.58  The effect of this massive increase in 

cost is not “ just about money” 59 – it is fundamentally anti-competitive.  Not only does it vastly 

increase Cbeyond’s costs to serve customers in Illinois, it also discourages Cbeyond from 

converting circuits to third-party transport providers.  In addition, it damages competition by 

unnecessarily increasing Cbeyond’s costs to rearrange its network.  The Proposed Order’s 

quotations from the TRO address the importance of EELs to fostering competition.60  The FCC 

found that EELs promote competition, innovation, and self-deployment.61  Vastly increasing the 

cost to access EELs damages competition, innovation, and self-deployment in Illinois.62 

In suggesting a different outcome if Cbeyond seeks an arbitration, the Proposed Order 

tacitly recognizes that what it is declaring is counter to federal law: 

                                                 
56 ICA, TRO/TRRO Attachment, Section 6.1.  See also Stipulation #5, Proposed Order at p. 3 (“The unbundled 
transport portion of an EEL is defined in Schedule 9.2.7 and Section 9.2.7.7.1 of the ICA, and Section 0.1.16 of the 
Third Amendment to the ICA, approved in Docket No. 05-0844”). 
57 The parties themselves stipulated that those provisions are relevant:  Stipulation #5, Proposed Order at p. 3 (“The 
unbundled transport portion of an EEL is defined in Schedule 9.2.7 and Section 9.2.7.7.1 of the ICA, and Section 
0.1.16 of the Third Amendment to the ICA, approved in Docket No. 05-0844.” ) 
58 Cbeyond Opening Brief, pp. 4-8. 
59 Proposed Order at p. 28. 
60 Id. pp. 31-32, Quoting from TRO ¶¶576 and 587. 
61 Id. 
62 Complaint, Darnell Affidavit passim. 
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Cbeyond cites various federal regulations (47 C.F.R §51.507(e)), ICA sections 
(ICA Section 9.1.1) and section 251 of TA96 that it believes supports its position 
that the rates AT&T charges for the two-step process are improper and not 
TELRIC compliant.  If Cbeyond decides to pursue either an arbitration or a 
generic proceeding, then the Commission would look at what work AT&T is 
performing and determine what rates should apply for “ rearrangements” .63 
 
Either the ICA complies with federal law, including the requirement that the rates within 

it be TELRIC, or it does not.  The ICA was approved as compliant with the Act and FCC rules 

and must be interpreted in compliance with federal law.64  It is plainly illegal and counter to 

TELRIC to allow AT&T to charge full loop NRCs for activities every party to this case agrees is 

not a full loop installation.65  Yet that is the outcome suggested by the Proposed Order.  That 

outcome is incorrect as a matter of law and should be corrected as indicated in Exhibit A. 

I I I . THE PROPOSED ORDER ALSO FAILS TO ADDRESS THE APPLICATION OF 
CCC RATES 

 
Finally, the Proposed Order does not address a disputed issue that Cbeyond included in 

its Complaint and which all parties, including Staff, briefed to the ALJ.  Cbeyond complained 

that AT&T was misapplying the Clear Channel Capability rate element (“CCC” rate).66  

Specifically, Cbeyond argued that the CCC rate should only apply when CCC is ordered after a 

loop is already installed.67  Staff and AT&T disagreed.68  However, Cbeyond pointed to the 

testimony of AT&T’s own witness from ICC Docket No. 02-0864 which established the rate 

element, in which he expressly explains that the CCC rate only applies when it is requested after 

the loop is installed.69  Despite being fully apprised of AT&T’s admission, the ALJ does not 

reach any conclusion on the proper application of the CCC rate.  

                                                 
63 Proposed Order at p. 34. 
64 ICC Docket No. 05-0442. 
65 Complaint, ¶¶ 30, 34-36; Cbeyond opening Brief, p. 5, Cbeyond Response Brief, pp. 20, 24-26. 
66 Complaint, ¶¶ 30, 34-36; Cbeyond opening Brief, p. 5, Cbeyond Response Brief, pp. 20, 24-26. 
67 Id. 
68 Staff Brief at pp. 38-39; AT&T Reply Brief, p. 30. 
69 Cbeyond Response Brief, pp. 20, 24-26, quoting the testimony of AT&T witness Chris Cass. 
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The Proposed Order also ignores the requirements of Section 10-111 of the PUA. 220 

ILCS 5/10-111.  Section 10-111 provides that, “ In any hearing, proceeding, investigation or 

rulemaking conducted by the Commission, the Commission, commissioner or hearing examiner 

presiding, shall, after the close of evidentiary hearings, prepare a recommended or tentative 

decision, finding or order including a statement of findings and conclusions and the reasons or 

basis therefore, on all the material issues of fact, law or discretion presented on the record.”   220 

ILCS 5/10-111.  Here, the Proposed Order fails to reach any conclusion on the proper application 

of the CCC rate and fails to explain its omission.  Given that this action was filed over year 

before the Proposed Order and that all parties waived the expedited procedures of Section 13-

515, it is inappropriate for the Proposed Order to fail to reach a conclusion as to the CCC rate.  

See Cerro Copper Products v. Illinois Commerce Commission, 83 Ill. 2d 364 (1980) (“Where the 

Commission fails to set out findings supporting its decision, or if the findings are not based upon 

evidence in the record, the order is to be set aside” ).   

CONCLUSION 

Cbeyond respectfully requests that the Commission reject the Proposed Order and 

remand the Complaint for a full evidentiary hearing.  There are disputed issues of material fact 

and the Proposed Order’s conclusions are contrary to federal law.  Cbeyond attaches hereto as 

Exhibit A its exceptions to the Proposed Order and respectfully requests that the Commission 

adopt Cbeyond’s exceptions so that the Commission’s final order in this proceeding to be in 

compliance with the law.       

Dated:  March 29, 2011   Respectfully Submitted, 

CBEYOND COMMUNICATIONS, LLC 
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