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BRIEF ON EXCEPTIONS AND EXCEPTIONS 

OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, pursuant to Part 200.830 of the Illinois Commerce 

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.830, and in accordance 

with the schedule established in this docket, hereby file their Brief on Exceptions and Exceptions 

to the Proposed Order (“PO”) issued by the Administrative Law Judge in the above-captioned 

docket on November 3, 2011.  

I. INTRODUCTION 

The People support important parts of the Proposed Order and applaud the ALJs for their 

careful consideration of two issues of primary importance to ratepayers:  1) rate design for 

residential customers; and 2) the authorized profit level or, in regulatory parlance, return on 

equity level for Peoples Gas Light & Coke Company (“PGL”) and North Shore Gas Company 

(“North Shore”) (hereinafter “the Companies”).  With regard to rate design, the ALJs fairly and 

wisely assessed the evidence submitted by the parties in this docket and rejected the arguments 
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proffered by the Companies that all of their delivery service costs are fixed, and that, 

accordingly, the flat, monthly customer charge must be increased substantially in order for the 

Companies to recover their costs.  Instead, the Proposed Order approved the proposed rate design 

of Government and Consumer Intervenors’ witness Scott J. Rubin, which 1) recognizes the 

significant demand costs that are sensitive to customer usage in the Companies’ cost of service 

study; and 2) maintains the existing customer charge for PGL and NS customers of $19.50 and 

$17.80 for PGL and NS customers, respectively.  In doing so, the Proposed Order rightly 

rejected Peoples’ proposed 45% increase in the customer charge to $28.21 (compared to the 

current level of $19.50 per month), and North Shore’s proposal to increase the existing $17.80  

customer charge to $24.75.  The ALJ concurred with the People that such a rate design unfairly 

punishes low usage customers, and is inconsistent with the goals of both cost causation and the 

efficiency goals of the Public Utilities Act.  (If more costs are recovered through the fixed 

customer charge, customers have less of an ability to control their bill.)   

 The People also applaud the ALJs decision to establish a return on equity level that 

rejects the Companies’ request for an inflated profit level.  While the adoption of Staff witness 

McNally’s 8.85% return on equity falls within a legally sustainable range, the People support a 

return on equity set at the low end of GCI witness Chris Thomas’s proposed range, as he 

recommended be adopted in his Direct testimony.  The People support and incorporate by 

reference the Exceptions to the Return on Equity portion of the Proposed Order included in the 

Brief of the Citizens Utility Board and the City of Chicago. 

 While agreeing with all of our arguments in opposition to Rider VBA (the decoupling 

rider), the Proposed Order inexplicably permits its continuation, again on a pilot basis.  (The 

Companies requested it be established permanently.)  Acknowledging that the evidence showed 
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no need or public policy basis for permanent implementation of the decoupling rider, the 

Proposed Order nevertheless permits its continued operation, albeit on a pilot status.  As 

discussed further below, Rider VBA is neither legal nor necessary for the Companies to ensure 

cost recovery.  Moreover, its continued operation is inconsistent with Section 8-104 of the Act – 

a statutory provision that was not in existence when the Commission first implemented Rider 

VBA back in 2008.  In addition, since the Commission’s decision approving Rider VBA in ICC 

Docket Nos. 07-0241, 07-0242 (“2008 Rate Order”), the Illinois Appellate Court issued two 

decisions that limit the use of riders to very specific circumstances.  In Commonwealth Edison 

Co. v. Illinois Commerce Comm’n, (“ComEd”), 937 N.E.2d 685 (2d Dist. 2010), the Court 

concluded that exceptional circumstances necessary to justify a rider arise only when the 

proposed rider is designed to “recover a particular cost if (1) the cost is imposed upon the utility 

by an external circumstance over which the utility has no control and (2) the cost does not affect 

the utility’s revenue requirement.” Id. at 687 (emphasis added).   Rider VBA passes neither of 

these tests.  That two-part test was also cited by the First District Appellate Court in the Second 

District Appellate Court’s decision in The People ex rel. Madigan v.  Illinois Commerce 

Comm’n, Case Nos. 1-10-0654, 1-10-0655, 1-10-0936, 1-10-1790, 1-10-1846 and 1-10-1852 

(slip op. of September 30, 2011) (“Madigan”).  In its September 30, 2011 opinion, the Court 

held that the Commission’s approval of Rider ICR in the last NS-PGL rate order, Docket No. 09-

0166/09-0167constituted unlawful single-issue ratemaking.  The appellate court’s clear 

enunciation and affirmation
1
 of the limited circumstances under which riders may be approved 

again makes clear that Rider VBA fits none of the criteria outlined by the Court for lawful rider 

recovery of expenses.   

                                                 
1
 The Court relied on the Second District’s decision in Commonwealth Edison Co. v. Illinois Commerce Comm’n,  

Ill. App.3d     (2
nd

 Dist. 2010), which reversed the Commission’s approval of Rider SMP, ComEd’s smart grid pilot 

rider, and enunciated a clear test for when riders can be employed as lawful cost recovery mechanisms.   
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 The Proposed Order also provides little support for its rejection of several Governmental 

and Consumer Intervenor (“GCI”) accounting adjustments that either significantly impact the 

authorized revenue requirement or establish bad precedent for the treatment of certain expense 

and rate base items.  Chief among these errors is the Proposed Order’s adoption of the PGL/NS 

and Staff-endorsed forecasted plant in service numbers.  The record evidence clearly shows that 

both the Peoples Gas and North Shore plant forecasts are significantly overstated, as discussed 

more fully below.  The People urge the Commission to adopt the reasonable and well-supported 

adjustments to plant investment discussed herein and in the AG Initial and Reply briefs so that 

the rate base and revenue requirements of the Companies are not overstated, and ratepayers are 

not forced to pay excessive rates. 

II. EXCEPTIONS RELATED TO RATE BASE ADJUSTMENTS 

A. Exception No. 1 – Forecasted Plant in Service  

 

 As noted in the AG Initial and Reply briefs, Section 9-211 of the Act requires that only 

utility plant that is used and useful shall be incorporated into customer rates.  220 ILCS 5/9-211.  

The burden of proof is on the Companies to demonstrate that forecasted levels of plant in service 

are supported by actual circumstances, and that plant additions sought to be included in rate base 

will actually be made.  

 The Proposed Order’s adoption of the Companies’ forecasted level of plant in service for 

both Peoples Gas and North Shore is inexplicable and unjustified given the evidence in the case.  

The sparse reasoning provided in the Proposed Order at page 13 bears out that conclusion.  It 

states: 

 The Commission finds that North Shore and Peoples Gas 

presented sufficient evidence supporting their Utility Plant in 

Service in rate base.  They did not object to Staff’s adjustment in 
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which they updated their forecasted plant additions in their rebuttal 

testimony and Staff did not see the need for a further, separate 

adjustment.  The Commission finds that the Utility Plant in Service 

as adjusted is approved.   

 

Proposed Order at 13.  The gist of the reasoning seems to be that because Staff  “did not see the 

need for a further, separate adjustment” beyond the minor adjustments accepted by the 

Companies, no additional adjustment is needed.  Yet, this conclusion of sorts does not explain 

why it is appropriate to reflect increases to the original forecast of additions to plant in service 

when all of the available data clearly show that the actual plant additions are not keeping pace 

with the original forecast.  It is no wonder that the Company adopted the Staff-proposed 

adjustment:  it is woefully insufficient in reflecting a reasonable level of forecasted plant for the 

Companies.   

 As explained by Staff witness Daniel Kahle, and reflected in his Schedule 1.12, the Staff-

proposed adjustment adopted in the Proposed Order only modifies the PGL’s test year plant-in-

service to reflect the Company’s 2010 actual costs.  (The Company’s initial filing, Peoples Gas’ 

Schedule B-5, includes six-month actual and six-month forecasted data for 2010 plant additions, 

retirements and transfers.) The Staff adjustment reduces average test year plant-in-service only 

by the difference between the Company’s initially filed 2010 year-end plant-in-service and the 

lower actual results. No modification or analysis is presented relative to either the forecasted 

2011 or forecasted 2012 plant numbers.  Staff Ex. 1.0 at 17.  In addition, no adjustment is made 

to North Shore plant numbers. On Rebuttal, as explained by NS-PGL witness Doerk, the 

Companies accepted Staff’s modest adjustment and increased the forecasted capital expenses in 

2011 and 2012 from the amounts in the original rate case filing.  It is no wonder that the 

Companies adopted this modest adjustment.   
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 Conspicuously absent from the Proposed Order’s conclusion on this issue, however, is 

any mention as to why the substantial evidence provided by GCI witness David Effron that the 

Companies’ forecasted and updated budgeted plant numbers were excessive and unjustified 

should be ignored.  Mr. Effron supplied substantial evidence that adjustments to the Companies’ 

forecasted plant in service levels are appropriate, in light of the most recent NS-PGL record 

evidence available.  That data show that both Companies’ updates to forecasted level of test year 

plant are significantly overstated.  As noted above, as explained in the Rebuttal phase of the 

docket by NS-PGL witness Doerk, PGL and North Shore increased the forecasted capital expenses 

in 2011 and 2012 from the amounts in the original rate case filing.  See NS-PGL Ex. 24.0 at 7.  

Specifically, Mr. Doerk testified that PGL would increase capital expenditures by $10.3 million in 

2011 and $56.8 million in 2012.  NS-PGL Ex. 24.0 at 7.  For North Shore, the increase in capital 

expenditures is $5.0 million for 2011 and $13.2 million for 2012.  Id.   

 GCI witness Effron testified that these updates were not supported by the Companies’ 

own data and are inappropriate.  For example, in 2011 through June, North Shore’s actual plant 

additions were $1.4 million, or 25%, below the original budget (response to Staff Data Request 

NS DGK 3.5, June Update, Confidential), and Peoples Gas’s actual plant additions were $32.9 

million, or 41%, below the original budget (response to Staff Data Request PGL DGK 3.5, June 

Update, Confidential).  GCI Ex. 7.0 at 8.  It would make little sense to adjust the rate bases for 

increases to the forecasted level of plant additions when the Companies aren’t even keeping up 

with the original forecasts of plant additions.  The effect of eliminating the increases to the 

original forecasts of plant additions is to reduce the North Shore rate base by $11,443,000 (NS 

Schedule DJE-1) and the Peoples Gas rate base by $38,355,000 (PGL Schedule DJE-1).  Id. 

 As noted above, the Proposed Order never explains why this evidence should be ignored.  
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The Companies’ evidence in support of their 2011 and 2012 forecasts is insufficient, given the 

evidence presented by Mr. Effron, for the Commission to conclude that the forecasted test year 

plant in service levels for these companies is used and useful under Section 9-211.  The GCI-

proposed adjustment should be adopted. 

 Proposed Language 

 In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 13 should be modified as follows: 

  The Commission finds that North Shore and Peoples 
Gas presented sufficient evidence supporting their Utility 
Plant in Service in rate base.  They did not object to Staff’s 
adjustment in which they updated their forecasted plant 
additions in their rebuttal testimony and Staff did not see the 
need for a further, separate adjustment.  The Commission 
finds that the Utility Plant in Service as adjusted is approved.   
 Section 9-211 of the Act requires that only utility plant 
that is used and useful shall be incorporated into customer 
rates.  220 ILCS 5/9-211.  The burden of proof is on the 
Companies to demonstrate that forecasted levels of plant in 
service are supported by actual circumstances, and that 
plant additions sought to be included in rate base will 
actually be made.  GCI witness Effron supplied substantial 
evidence that adjustments to the Companies’ forecasted 
plant in service levels are appropriate, in light of the most 
recent NS-PGL record evidence available.  That data show 
that both Companies’ updates to forecasted level of test year 
plant are significantly overstated.  The Commission agrees 
with GCI witness Effron that these updates were not 
supported by the Companies’ own data and are 
inappropriate.  As noted by Mr. Effron, in 2011 through June, 
North Shore’s actual plant additions were $1.4 million, or 
25%, below the original budget, and Peoples Gas’s actual 
plant additions were $32.9 million, or 41%, below the original 
budget.  GCI Ex. 7.0 at 8.  It makes little sense to adjust the 
rate bases for increases to the forecasted level of plant 
additions when the Companies aren’t even keeping up with 
the original forecasts of plant additions.  The effect of 
eliminating the increases to the original forecasts of plant 
additions is to reduce the North Shore rate base by 
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$11,443,000 (NS Schedule DJE-1) and the Peoples Gas 
rate base by $38,355,000 (PGL Schedule DJE-1).  Id. 
 The Companies’ evidence in support of their 2011 
and 2012 forecasts is insufficient, given the evidence 
presented by Mr. Effron, for the Commission to conclude that 
the forecasted test year plant in service levels for these 
companies is used and useful under Section 9-211.  The 
GCI-proposed adjustment should be adopted. 
 

 

B. Exception No. 2 – “Capital Additions Related to Accelerated Main 

Replacement – AMRP (PGL)” 

 There are multiple problems with the analysis provided in the Proposed Order on this issue.  

First, in its summary of PGL’s position, it echoes testimony from the Company’s initial (Rebuttal 

testimony) response to Mr. Effron’s proposed adjustment to AMRP forecast presented in his Direct 

testimony --  an adjustment that was, in fact, modified in his Rebuttal testimony.  The Proposed 

Order states: 

Based on GCI’s original proposed reduction of $129 million of 

AMRP costs (gross amount) in 2011 2012 (GCI Ex. 2.0 Corr. at 6), 

Peoples Gas would lose approximately $11 million per year until 

the implementation of rates after its next rate case.  NS-PGL Ex. 

17.0 at 14.  The disallowance of these costs from rate base would 

delay customer benefits, such as safety and reliability, as described 

by Mr. Hayes.  PGL Ex. 8.0 at 12-13. 

 

Proposed Order at 14.  These criticisms ring hollow because, as noted above, Mr. Effron revised 

his proposed AMRP adjustment relative to actual, updated information and taking into account the 

Rebuttal testimony of PGL witnesses.   

 A second defect in this section of the Proposed Order is found in the content of the 

Conclusion and Analysis itself.  The Proposed Order states:  

The Commission finds that Staff’s analysis which included all of the 

Companies’ budgeted capital expenditures rather than a single 

project is more appropriate than Mr. Effron’s proposed adjustment.  

The Companies have, in fact, accepted Staff’s adjustment.  Staff 
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notes that it did not find fault with Mr. Effron’s proposal, but 

realizes that accepting both Staff’s and Mr. Effron’s adjustments 

could result in double counting.  The Commission agrees and finds 

Staff’s adjustment more satisfactory.   

 

Proposed Order at 15. This rationale includes a number of errors.  First, the initial Staff criticism 

that Mr. Effron’s proposed adjustment was based on “a single project” is wrong because Mr. 

Kahle’s testimony did not address Mr. Effron’s revised rebuttal testimony.  The Staff criticism was 

rendered moot by Mr. Effron’s rebuttal analysis, which relied on total plant in service budgeted 

and actual numbers.  As shown on AG Cross Ex. 11, Mr. Effron relied on the Company’s own 

update to its total plant in service numbers – not a single project.  The response, the Companies’ 

update to DGK 3.05, shows that through June of 2011, the PGL additions to plant in service were 

$32.9 million under budget.  Tr. at 256.  Mr. Kahle confirmed that those numbers reflected this 

under-budgeted amount.  Tr. at 257.  AG Cross Ex. 12, which was North Shore’s update to the 

same discovery question, showed that North Shore’s level of plant in service as of June, 2011 

were $1.4 million under budget, an amount again confirmed by Mr. Kahle.  Tr. at 257.  The 

Proposed Order’s conclusion and that Mr. Effron’s plant in service adjustment related to a single 

project is simply wrong.   

 Moreover, the Proposed Order’s analysis does not explain why the Staff adjustment to 

reflect 2010 actual amounts, which offers no analysis or adjustment to forecasted 2011 and 2012 

levels of AMRP investment, should be accepted.  At a minimum, not correcting the PGL forecast 

of AMRP plant additions from the end of 2010 through the 2012 test year would include $37 

million of AMRP additions in the first six months of 2011 that did not actually take place.   

Mr. Effron proposed a downward adjustment to AMRP plant forecasts due to the 

significant slippage in actual AMRP installations compared to budget forecasts. Specifically, 
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after reviewing updated plant investment information supplied by the Company, Mr. Effron 

testified that information in the response to PGL AG 6.01 shows that the cumulative actual 

spending on the AMRP in 2011 through the end of June was $24.7 million.  Yet, the cumulative 

amount of budgeted spending on the AMRP in 2011 through the end of June is $62.0 million.  

Thus, through the end of June 2011, PGL had spent $37.3 million less than the amount reflected 

in its 2011 budget.  GCI Ex. 7.0 at 2. 

 Based on this plant investment experience to date, GCI witness Effron proposed that, at a 

minimum, the test year rate base should be adjusted to recognize the actual under-spending 

experienced on accelerated main replacements through the end of June 2011 for PGL.  This 

adjustment reduces the 2011 AMRP plant included in the test year rate base by $37,324,000.  As 

Mr. Effron testified, this is a relatively conservative quantification of the appropriate adjustment 

to 2011 AMRP plant additions because it implicitly assumes that the actual plant additions for 

the second half of the year will be on budget, even though that has clearly not been the case in 

the first six months of the year.  Id. at 3.  Given the Company’s performance in 2011, Mr. Effron 

testified that it is also reasonable to reflect the same reduction to the forecasted additions for 

2012.  In this regard, reduction of the 2012 forecast by $37,324,000 would be a conservative 

adjustment because it does not extrapolate the Company’s actual under-spending over the six 

month period in 2011 to the full year.  It simply recognizes the amount under spent in 2011, and 

still incorporates a level of AMRP plant additions in 2012 that is $16.1 million higher than the 

adjusted level of plant additions in 2011, reflecting a continued acceleration of main replacement 

over and above the level invested in during 2011.  Accordingly, a reduction of $37,324,000 to 

the forecasted 2012 AMRP plant additions should be reflected, as shown on GCI Ex. 7.2, 

Schedule DJE-1.1. 
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 The effect of these adjustments to the forecasted 2011 and 2012 AMRP capital 

expenditures can be seen on GCI Ex. 7.2, Schedule DJE-1.1, and result in a reduction of 

$55,985,000 to PGL test year plant in service.  The 2012 test year depreciation expense is 

reduced by $1,931,000 and the average balance of accumulated depreciation in 2012 is lower by 

$1,610,000.  The net reduction to the 2012 test year rate base is $54,376,000.  GCI Ex. 7.0 at 3-4. 

 It is significant and relevant to note that Staff stated in its Reply Brief that it “would 

support GCI witness Mr. Effron’s proposed adjustment,” but endorsed the Companies’ 

acceptance of the modest Staff witness Kahle adjustment described in the forecasted plant in 

service discussion above.  The Proposed Order’s statement that accepting both Staff’s and Mr. 

Effron’s adjustments could result in double counting is a hollow observation because no party 

disputes that.  If the Commission were to accept Mr. Effron’s proposed adjustment, all or a 

portion of Staff’s adjustment to forecasted plant additions should be removed from People Gas’ 

revenue requirement.  Mr. Effron’s adjustment is the only analysis that studied the effect of 

actual 2011 plant investment on the 2011 and 2012 test year forecast.  It should be adopted to 

ensure that ratepayers are not saddled with excessive rates based on an inflated rate base. 

 One other point is worth noting.  Under new Section 9-220(h-1), any gas utility that is 

providing service to more than 150,000 customers shall either elect to file biennial rate 

proceedings before the Commission in the years 2012, 2014, and 2016 or enter into a sourcing 

agreement or sourcing agreements with a clean coal synthetic natural gas (“SNG”) brownfield 

facility.  220 ILCS 5/9-220(h-1).  The Companies have stated publicly that they will be filing a 

rate case in 2012, given their decision to not commit to purchase SNG pursuant to this Section     

of the Act.  It makes no sense to require ratepayers to pay rates based on such inflated 2011 and 
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2012 plant forecasts when the Company will have the opportunity to update any future forecast 

in less than a year.     

 For all of these reasons, Mr. Effron’s conservative, well-reasoned adjustment to the 

AMRP plant forecast should be adopted. 

 Proposed Language 

 In accordance with the arguments presented above, the Commission analysis and 

conclusion at page 15 should be modified as follows: 

 The Commission finds that Staff’s analysis which 
included all of the Companies’ budgeted capital expenditures 
rather than a single project is more appropriate than Mr. 
Effron’s proposed adjustment.  The Companies have, in fact, 
accepted Staff’s adjustment.  Staff notes that it did not find 
fault with Mr. Effron’s proposal, but realizes that accepting 
both Staff’s and Mr. Effron’s adjustments could result in 
double counting.  The Commission agrees and finds Staff’s 
adjustment more satisfactory.   
 The Commission finds that Mr. Effron’s proposed 
adjustment to forecasted AMRP plant levels best reflects an 
accurate forecast and should be adopted.  Staff’s plant in 
service adjustment, which only adjusts the Company’s 2010 
plant forecast for actual amounts, offers no analysis as to why 
Mr. Effron’s adjustment, which examined actual in 2011 is not 
preferable, except to say that the Company adopted its 
adjustment.  PGL’s acceptance of the Staff update to 2010 
plant in service says nothing about whether the forecasted 
level of AMRP investment for 2011 and 2012 is reliable.  At a 
minimum, not correcting the PGL forecast of AMRP plant 
additions from the end of 2010 through the 2012 test year 
would include $37 million of AMRP additions in the first six 
months of 2011 that did not actually take place.   

Mr. Effron proposed a downward adjustment to AMRP 
plant forecasts due to the significant slippage in actual 
AMRP installations compared to budget forecasts. 
Specifically, after reviewing updated plant investment 
information supplied by the Company, Mr. Effron testified 
that the cumulative actual spending on the AMRP in 2011 
through the end of June was $24.7 million.  Yet, the 
cumulative amount of budgeted spending on the AMRP in 
2011 through the end of June is $62.0 million.  Thus, through 
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the end of June 2011, PGL had spent $37.3 million less than 
the amount reflected in its 2011 budget.  GCI Ex. 7.0 at 2. 
 Based on this plant investment experience to date, 
GCI witness Effron proposed that, at a minimum, the test 
year rate base should be adjusted to recognize the actual 
under-spending experienced on accelerated main 
replacements through the end of June 2011 for PGL.  This 
adjustment reduces the 2011 AMRP plant included in the 
test year rate base by $37,324,000.  As Mr. Effron testified, 
this is a relatively conservative quantification of the 
appropriate adjustment to 2011 AMRP plant additions 
because it implicitly assumes that the actual plant additions 
for the second half of the year will be on budget, even 
though that has clearly not been the case in the first six 
months of the year.  Given the Company’s performance in 
2011, Mr. Effron testified that it is also reasonable to reflect 
the same reduction to the forecasted additions for 2012.  In 
this regard, reduction of the 2012 forecast by $37,324,000 
would be a conservative adjustment because it does not 
extrapolate the Company’s actual under-spending over the 
six month period in 2011 to the full year.  It simply 
recognizes the amount under spent in 2011, and still 
incorporates a level of AMRP plant additions in 2012 that is 
$16.1 million higher than the adjusted level of plant additions 
in 2011, reflecting a continued acceleration of main 
replacement over and above the level invested in during 
2011.  Accordingly, a reduction of $37,324,000 to the 
forecasted 2012 AMRP plant additions should be reflected, 
as shown on GCI Ex. 7.2, Schedule DJE-1.1. 
 

 

C. Exception No. 3 -- Accumulated Deferred Income Taxes (“ADIT”) 

 Despite the stunning lack of precedent, the Proposed Order adopts the Company’s 

proposed 50/50 sharing of ADIT on tax deductions that the utilities have already taken.  The 

Proposed Order ignores the substantial evidence supporting full recognition of these deductions, as 

recommended by GCI witness Effron. 

 The Proposed Order states: 

 The Commission agrees with Staff and the Utilities and finds 

the Companies’ proposed 50/50 risk sharing for ADIT reasonable.  

As Staff notes, the Utilities may benefit from ratepayer provided 
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free or low cost capital in the short term, but if they prevail, 

ratepayers will receive 100% of the benefit of reduced rate base in 

succeeding rate cases.  We agree that having the Utilities assume all 

of the risk of uncertain tax positions would discourage them from 

taking tax positions that have some risk associated with them when 

such positions are appropriate and could benefit ratepayers.   

 

Proposed Order at 39.  In reaching this conclusion, however, the Proposed Order ignores the fact 

that the Companies indeed have taken the tax deduction related to the repair change and the 

indirect overheads.   There is no dispute that they have realized the full cash benefits (not just 

50%) from these deductions.  Moreover, the Companies have not reclassified the ADIT in 

question to FIN 48, as they are required to do, if the tax positions giving rise to the ADIT are 

doubtful.  Tr. at 152-155.   

Permitting the Companies to deduct only 50% of ADIT from rate base simply based on 

claims that the ADIT are based on doubtful tax deductions would establish bad precedent.  As 

noted in the AG Initial Brief, the Companies have not established that there is any significant 

risk that the Internal Revenue Service will disallow the income tax deductions related to the tax 

accounting method change or that the risk of such disallowance is any greater than the risk of 

disallowance associated with any other income tax deduction.  As it stands now, the income tax 

deductions related to the tax accounting method change increase the balance of North Shore 

ADIT by $2,949,000 and the balance of PGL ADIT by $7,890,000.  Those increases to ADIT 

should be reflected in the determination of the Companies’ rate bases.  

The bottom line is that the Companies have not established that there is any significant 

risk that the Internal Revenue Service will disallow the income tax deductions related to the tax 

accounting method change, or that the risk of such disallowance is any greater than the risk of 

disallowance associated with any other income tax deduction.  GCI Ex. 7.0 at 9.  The Companies 

simply failed in their burden to show the risk of disallowance exists and approaches 50%. 
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The full amount of the ADIT associated with the Overhead Change should be included in 

the balances of ADIT that are deducted from plant in service in the determination of the 

Companies’ rate bases.  As noted by Mr. Effron, the ADIT balances represent the actual cash 

benefits of the increased tax deductions related to the Overhead Change already taken by the 

Companies.  The 50% offset being advocated by the Companies appears to be a purely arbitrary 

estimate of risk related to disallowances of these tax deductions that should be rejected.  See AG 

Brief at 10-13.   

While the Proposed Order references Staff’s support for a 50/50 sharing, in fact, Staff 

witness Kahle  concurred that the Companies have not actually provided anything that would 

establish that the 50.50 ratio is an appropriate ratio to apply, as opposed to, say, 70/30, 60/40, 

etc.  Tr. at 261-262.  Mr. Kahle also stated that he has not seen from the Companies any evidence 

of the likelihood of receiving an adverse ruling from the IRS.  Id.  He also testified that he has 

not seen any evidence in the Companies’ testimony that would establish that there is a significant 

risk of a disallowance from the IRS or that such risk is any greater than the risk of disallowance 

associated with any other income tax deduction.  Id. at 262.  Mr. Kahle could not cite any 

Commission decision in which it had approved a 50/50 sharing of the non-investor supplied 

funds associated with ADIT.  Id. 

While the Proposed Order states that not requiring a sharing of the “risk” of disallowance 

would be unfair, this fear is unfounded.  The utilities always have an incentive to take the most 

aggressive tax position that can reasonably be supported, in that they get to keep the benefits for 

shareholders until the rates in the subsequent rate case go into effect (even accepting the implicit 

assumption in Staff’s point that utilities completely disregard the interests of ratepayers in their 

decision making process).  What utilities should not be incentivized to do is to devise risks of 
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disallowance as a premise for denying ratepayers the benefits of tax deductions that have already 

been taken.   

The Commission should adopt Mr. Effron’s well-supported adjustment. 

Regarding Mr. Morgan’s similar adjustment to reflect the full effect of the amount of the 

Accumulated Deferred Income Taxes related to the tax accounting associated with certain 

Repairs Costs, the Companies again assert that GCI underestimates the alleged risk associated 

with IRS practices.  NS-PGL Brief at 37-39.  

Like the Companies’ arguments against Mr. Effron’s ADIT adjustment, the Companies’ 

discussion misses the mark.  Mr. Morgan did not testify that there are no risks related to the tax 

accounting change.  Rather, in his direct testimony, he stated the Companies’ risks are 

“diminished”, if not eliminated.  GCI Ex. 1.0 at 13-14.  The question is whether the risk is so 

high that shareholders should receive 50 percent of the tax benefit. The answer is no because the 

Companies’ risks are diminished. Mr. Stabile’s own rebuttal testimony shows that the IRS, the 

American Gas Association and the Interstate Natural Gas Association of America all are working 

on a resolution of the methodology to be used.  See AG Brief at 13-14. 

The other fact ignored in the Companies’ detailed discussion of IRS practices is that 

excluding 50 percent of the ADIT from rate base gives shareholders a windfall because the taxes 

creating the ADIT were not paid by ratepayers, not shareholders. The costs to shareholders do 

not change whether or not the Company prevails on the adoption of the tax accounting change. 

Therefore, shareholders retaining 50 percent of the ADIT does not constitute a “sharing” of any 

alleged  risk. 

Based on the foregoing, the Commission should reject the Companies’ claim and 

flow through to ratepayers the full effect of the amount of the ADIT related to the tax 
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accounting associated with certain repairs costs.  GCI Ex. 6.0 at 4-5. 

 Proposed Language 

The Commission agrees with Staff and the Utilities and finds 
the Companies’ proposed 50/50 risk sharing for ADIT 
reasonable.  As Staff notes, the Utilities may benefit from 
ratepayer provided free or low cost capital in the short term, 
but if they prevail, ratepayers will receive 100% of the benefit 
of reduced rate base in succeeding rate cases.  We agree 
that having the Utilities assume all of the risk of uncertain tax 
positions would discourage them from taking tax positions that 
have some risk associated with them when such positions are 
appropriate and could benefit ratepayers.   
The Commission notes that the Companies indeed have 

taken the tax deduction related to the repair change and the 

indirect overheads, and that there is no dispute that the 

Companies have realized the full cash benefits (not just 50%) 

from the ADIT deductions.  Moreover, the Companies have 

not reclassified the ADIT at issue to FIN 48, as they are 

required to do, if the tax positions giving rise to the ADIT are 

doubtful.  Tr. at 152-155.  Permitting the Companies to deduct 

only 50% of ADIT from rate base simply based on claims that 

the ADIT are based on doubtful tax deductions would 

establish bad precedent.  As noted by the AG, the Companies 

have not established that there is any significant risk that the 

Internal Revenue Service will disallow the income tax 

deductions related to the tax accounting method change or 

that the risk of such disallowance is any greater than the risk 

of disallowance associated with any other income tax 

deduction.  As it stands now, the income tax deductions 

related to the tax accounting method change increase the 

balance of North Shore ADIT by $2,949,000 and the balance 

of PGL ADIT by $7,890,000.  Those increases to ADIT should 

be reflected in the determination of the Companies’ rate 

bases.  

 The bottom line is that the Companies have not 

established that there is any significant risk that the Internal 

Revenue Service will disallow the income tax deductions 

related to the tax accounting method change, or that the risk 

of such disallowance is any greater than the risk of 

disallowance associated with any other income tax deduction.  
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The Companies simply failed in their burden to show the risk 

of disallowance exists and approaches 50%.  The full amount 

of the ADIT associated with the Overhead Change should be 

included in the balances of ADIT that are deducted from plant 

in service in the determination of the Companies’ rate bases.  

As noted by Mr. Effron, the ADIT balances represent the 

actual cash benefits of the increased tax deductions related to 

the Overhead Change already taken by the Companies.      

The Commission adopts Mr. Effron’s well-supported 
adjustment. 
 Regarding Mr. Morgan’s similar adjustment to reflect the full 
effect of the amount of the Accumulated Deferred Income Taxes 
related to the tax accounting associated with certain Repairs Costs, 
the Companies again assert that GCI underestimates the alleged 
risk associated with IRS practices.  Here again, the question is 
whether the alleged risk is so high that shareholders should receive 
50 percent of the tax benefit. PGL/NS’s own rebuttal testimony 
shows that the IRS, the American Gas Association and the 
Interstate Natural Gas Association of America all are working on a 
resolution of the methodology to be used, as noted by the AG. 
The other fact ignored in the Companies’ detailed discussion of IRS 
practices is that excluding 50 percent of the ADIT from rate base 
gives shareholders a windfall because the taxes creating the ADIT 
were not paid by ratepayers, not shareholders. The costs to 
shareholders do not change whether or not the Company prevails 
on the adoption of the tax accounting change. Accordingly, 
shareholders retaining 50 percent of the ADIT does not constitute a 
“sharing” of any alleged  risk. 
 Based on the foregoing, the Commission rejects the 
Companies’ claims in this regard and hereby orders that the full 
effect of the amount of the ADIT related to the tax accounting 
associated with certain repairs costs be flowed through to 
ratepayers through a rate base deduction.  

 

III. EXCEPTIONS RELATED TO OPERATING INCOME ADJUSTMENTS 

A. Exception No. 4 -- Self-Constructed Property 

 The Proposed Order finds that “Mr. Effron’s proposed adjustment for self constructed 

property is not necessary in light of the fact that these costs belong either in operating expenses 

or rate base and that either treatment is proper.”  Proposed Order at 63.  The People respectfully 

disagree. 
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The Companies claim that the Uniform System of Accounts permits the costs in question 

to be capitalized, despite evidence to the contrary revealed in cross-examination.  Actually, what 

the cross-examination showed was that the USOA required the costs in question to be 

capitalized.  See AG Cross Ex. 13; Tr. at 286-287.   Cross-examination by the Companies’ 

attorney also established that capitalization of these costs is the only treatment that has been 

approved in the Companies’ published financial statements and regulatory filings.  Tr. at 298-

299.  

In sum, Mr. Effron’s proposed adjustment should be adopted. 

Proposed Language 

 

 The Commission agrees with the Utilities and Staff and 

finds that GCI Witness Mr. Effron’s proposed adjustment for 

self constructed property is not necessary in light of the fact 

that these costs belong either in operating expenses or rate 

base and that either treatment is proper.   

 AG Cross Ex. 13 shows that the Uniform System of 
Accounts requires that self-constructed property costs in 
question be capitalized.  Mr. Effron’s proposed adjustment 
for self constructed property is necessary to properly reflect 
these amounts in rate base. 

The Companies claim that that the Uniform System of 
Accounts permits the costs in question to be capitalized, 
despite evidence to the contrary revealed in cross-
examination. In fact, what the cross-examination showed 
was that the USOA required the costs in question to be 
capitalized.  See AG Cross Ex. 13; Tr. at 286-287.   Cross-
examination by the Companies’ attorney also established 
that capitalization of these costs is the only treatment that 
has been approved in the Companies’ published financial 
statements and regulatory filings.  Tr. at 298-299.  

In sum, Mr. Effron’s proposed adjustment should be 
adopted. 
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B. Exception No. 5 -- Rate Case Expense 

1. Amount of Rate Case Expenses 

 Notwithstanding the People’s careful analysis of rate case expense, particularly 

investigating the reasonableness of expert consultant and attorneys fees, the Proposed Order simply 

surmises that “Pursuant to Section 9-229 of the Act, the Commission has specifically assessed the 

amounts expended by the Utilities to compensate attorneys and experts to prepare and litigate this 

general rate case filing and finds those amounts as adjusted by Staff to be just and reasonable.”  

Proposed Order at 75.   

As noted in the AG Initial Brief, in nearly every category of rate case expense, however, 

including outside consultants, legal expense and intercompany (affiliate) billings, the amount 

requested is excessive, based on invoices received by the Companies to date that detail dollars 

spent as of July 31, 2011.  As shown in AG Cross Exhibit 4 (PGL), billings for an entity labeled 

as “Stafflogix”
2
 as of July 31, 2011  – which was after the filing of the Company’s tariffs, direct 

testimony,  rebuttal testimony, and the service of more than 1,800
3
 data request responses – 

constitute only 59% of the total amount requested for that consultant entry.  Tr. at 127.  With the 

exception of Jon Hengtgen and Valerie Grace, none of the individuals identified as Stafflogix 

consultants are witnesses in the case.  Further, it is unclear what these other individuals are 

contributing to the rate case.  AG Cross Exhibit 5, which details category breakdowns of rate 

case expense for North Shore Gas Company, reveals similar discrepancies.  Billings for 

“Stafflogix” as of July 31, 2011 – again, a point in time after the filing of the Company’s tariffs, 

                                                 
2
 According to NS-PGL Ex. 39.4N, the specific service rendered is “Rate base and cash working capital, rate design 

and cost of service rate case support.”   
3
 Companies’ Motion to Preserve Confidentiality of Rate Case Expense Materials, p. 9. 
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direct testimony, rebuttal testimony, and the service of more than 1,800 data request responses – 

constitutes 53% of the amount requested for that expense category.  Tr. at 131.   

It remains unclear exactly what services they are providing for this rate case.  For 

example, Karen Tiedman “provides analysis and support for rate design, cost of service, 

testimony, exhibits, and data requests for Integrys Business Support.”   Ms. Teidman is not a 

testifying witness, and this description of her services is both vague and repetitive of what one 

would expect the testifying witnesses to do.  Similarly, the response has Allan Ikoma, who did 

not offer testimony, providing the same services.  These two have billed $255,983 to PG and NS 

through June 14, 2011.  A third consultant, again not a witness and who is not identified in the 

response to Staff data request JMO 10.04, billed an additional $538,894.
4
  Although the 

Companies have not identified her contribution to the rate case, this one person’s billing 

constitutes close to half of the claimed $1.1 million for Stafflogix.  Other than general rate case 

support, it is unclear what any of these consultants contribute to the rate case presentation to 

justify increasing the rate case expense by $1.1 million for both Companies.  The Stafflogix costs 

of non-testifying witnesses have not been sufficiently explained to justify including those costs 

in the rate case expense.  The Proposed Order, however, does not address these concerns. 

The Companies include $2.265 million in Intercompany allocations.  But problems exist 

with the request to recover certain Intercompany billings expense.  Invoices as of July 31, 2011 

for Intercompany billings constitute only 47% of the amount requested for that rate case expense 

category.  Tr. at 128.  In support of this expense, the Companies produced the response to Staff 

data request JMO 10.01 May Update Attach 03, and the June Update of Attach 03. See NS-PGL 

Ex. 39.9N and NS-PGL Ex. 39.9P. The documents showing the Intercompany billing detail are 

indeed detailed.  However, one cannot discern the actual services associated with the entries.  A 

                                                 
4
  The consultant is Lakshmi Vasa Veera. 
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copy of the June update, which is only three pages, is attached (it is marked confidential by the 

Company and is being filed as a confidential schedule).   Although it contains multiple codes and 

numbers, the Companies’ documentation does not sufficiently demonstrate what services 

consumers are paying for as Inter Company - Affiliate billings. This, too, is not addressed 

specifically in the Proposed Order. 

 Other problems exist with the Intercompany billings. First, the Companies included time 

going back to February, 2010 in their billing for this case – a full year before the February 15, 

2011 filing.  Consumers should not be asked to cover a period that far back.  It also raises a 

question as to whether the Companies are being over-inclusive in their allocation of costs to this 

rate case.  See Ex. 39.9, Response to Staff data request JMO 10.01 APR Attach 03.  Second, the 

amount allocated to North Shore appears to be overstated relative to the amount billed. It is 

unclear what services are included in the amounts listed in AG Cross Exhibits 4 and 5, and the 

itemization fails to enable reasonable review of the bases of the costs.  

 Given the lack of evidence as to what this expense covers, as well as the overstatement of 

the amounts spent based on invoices through July 31, 2011, the Commission should reduce the 

amount of Inter-Company allocations to remove 40% of the amount requested both because the 

support for the allocations is insufficient and because the Companies have identified only 47% of 

the requested cost to date.   This adjustment allows another 10% of the costs to be billed in total 

for both Companies, but recognizes that a majority of the expense has not been accounted for 

and that the support for these costs fails to reasonably identify the services which are being 

billed.    

For “SFIO Consulting, Inc.”, the dollar amount invoiced as of the end of July constitutes 

64% of the amount being requested for North Shore rate case expense.  Tr. at 131.  (AG Cross 
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Ex. 4 shows the July 31, 2011 billed SFIO amounts account for 81% of the amount requested for 

PGL rate case expense.)  Cross-examination revealed that the SFIO Consulting contract is a flat 

rate contract.  Accordingly, as shown in AG Cross Ex. 6, the descriptions of work performed is 

sparse given the hours billed.  No dates correspond with the brief descriptions of services 

rendered.  See AG Cross Ex. 6.  In addition, the individual listed as the vendor for SFIO 

Consulting, Inc. is not a witness in this case.  Thus, in addition to requesting overstated amounts 

for this particular vendor with respect to North Shore expense, the Companies failed to support 

the expense with billing detail describing services performed in a way that justifies the monthly 

retainers.  Given the paucity of information as to what services SFIO Consulting provides, this 

expense should be disallowed in full.  Again, the Proposed Order, however, does not address 

these evidentiary deficiencies. 

For the total “Outside Consultants or Witnesses” category, which includes both Stafflogix 

and SFIO Consulting, the amount invoiced as of July 31, 2011 represents only 62% of the total 

amount requested.  Id.  Again, given the stage of the rate case as of July 31, 2011, and the very 

limited role experts play post-hearing in a rate case, the Outside Consultants or Witnesses 

budgets appear to be overstated.  As of July 31, 2011, the lion’s share of the work involving 

outside consultants and expert witness assistance, such as Stafflogix, SFIO Consulting, Outside 

Consultants or Witnesses and Intercompany billings, was complete.  Nearly all of the discovery 

had been served and responded to, and both Direct and Rebuttal NS-PGL testimony had been 

served.  There simply is no reason to believe that the amounts to be billed the Companies by 

these entities will reach the amounts requested for these expense categories.   Again, this is not 

commented upon in the conclusion of the Proposed Order.  
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 For legal services, the amount listed for Foley & Lardner as of July 31, 2011 constitutes 

about 30% of the amount being requested to cover that firm’s legal expense in for each company. 

Tr. at 131-132.
5
  For Rooney, Rippie and Ratnaswamy (“R3”), the July 31, 2011 amount is only 

25% of the amount requested for each company for that firm’s expense.  Tr. at 132.     The 

People acknowledge that much of the work for attorneys occurs at the back end of a rate case.  

However, the fact that only 30% for Foley & Lardner legal expense and 25% of the R3 expense 

has been billed as of July 31, 2011 suggests that the Companies have over-estimated the amounts 

they will spend related to these legal services.  This conclusion is supported by the fact that as of 

July 31, 2011, the Companies still had not spent the total amount requested for the 2009 rate 

case, even after appeals, full briefing and oral argument.  Tr. at 132-133. Assuming 

conservatively that 50% of the work of these law firms is performed after July 31, 2011, the 

Foley & Lardner expense should be reduced by 20% and the R3 legal expense reduced by 25%, 

in accordance with the amounts billed through July 31, 2011. Again, these concerns are not 

specifically addressed in the Proposed Order. 

 To its credit, the Proposed Order does eliminate recovery of appeal and rehearing rate 

case expenses, correctly noting that that it is inappropriate to force ratepayers to fund the 

Companies’ rehearing and appellate pursuits inasmuch as they are not contemplated in Section 9-

229 and were not considered by the Commission in approving the costs.  Proposed Order at 84.    

  In sum, in addition to removing rehearing and appeal expenses from recoverable rate 

case expense, the Commission should (1) remove unamortized rate case expense from prior cases 

from the amounts to be recovered in this case (discussed below); (2) normalize the rate case 

reasonable rate case expense for this case over a two-year period; (3) disallow the Stafflogix 

expenses identified above that have not been adequately explained; (4) disallow 40% of the 

                                                 
5
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Inter-Company Affiliate billing due to the lack of reasonable support for this expense and that 

the allocated costs apparently cover more than a reasonable period prior to the rate case, 

including charges a full 12 months before the filing of tariffs; (5) disallow the SFIO Consulting 

expense in its entirety given the lack of billing detail provided;  and (6) reduce legal expenses 

charged by Foley  & Lardner by 20% and R3 expenses by 25%, given the overstated budget and 

actual invoices received as of July 31, 2011.    

 Proposed Language 

  In accordance with the arguments presented above, the Commission should modify the 

conclusion in the Proposed Order at page 75 as follows: 

The Commission notes that the only dispute between Staff 

and the Utilities regarding the rate case expenses of the 

instance cases is Staff’s proposal to disallow $39,000 as to 

North Shore and $54,000 as to Peoples Gas which reflect 

incentive compensation amounts relating to the Non-

Executive Incentive Compensation program included in the 

amounts relating to IBS personnel.  The Utilities agreed that 

to the extent that the Commission reasoned that Staff’s 

proposed disallowances relating to the Non-executive 

Incentive Compensation program, discussed in Section V.C.1, 

were proper then to the same extent the aggregate $93,000 

at issue here should be removed.  Hence, the Commission 

finds that the Utilities have accepted Staff’s adjustment as to 

rate case expenses in the instant dockets.  The Commission 

further rejects GCI Witness Mr. Morgan’s proposed 

adjustment and finds that the Utilities’ acceptance of Staff’s 

adjustment to their rate case expenses is just and reasonable.  

Pursuant to Section 9-229 of the Act, the Commission has 

specifically assessed the amounts expended by the Utilities to 

compensate attorneys and experts to prepare and litigate this 

general rate case filing and finds those amounts as adjusted 

by Staff to be just and reasonable.   
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In this docket, the Companies have requested recovery of 
$6.37 million in rate case expense. ($2.58 million for North 
Shore and $3,791,000 for PGL, respectively).6  The 
Company seeks amortization of these expenses over a two-
year period.   
The record evidence, however, shows that in nearly every 
category of rate case expense, including outside 
consultants, legal expense and intercompany (affiliate) 
billings, the amount requested is excessive, based on 
invoices received by the Companies to date that detail 
dollars spent as of July 31, 2011.  When the July 31, 2011 
dollar values reflected in AG Cross exhibits 4 and 5 are 
compared with the Companies’ forecasted amounts for the 
test year, the ratios point to significant over-estimations of 
rate case expense, even assuming the conduct of additional 
work through the issuance of the Commission’s order in this 
case.  Rates must reflect only reasonably incurred levels of 
expense under Section 9-201 of the Act.  In addition to these 
documented over-estimations, some categories of expense 
are unexplained.  It would be unreasonable to include in 
customer rates levels of rate case expense that exceed 
reasonable estimates of that which will be actually incurred 
by the Companies in the various cost categories.    
 If “negotiation” includes flat-rate contracts, with no 
hourly detail provided (see AG Cross Ex. 7), then there is 
room for improvement.  The Companies include $2.265 
million in Intercompany allocations.  But invoices as of July 
31, 2011 for Intercompany billings constitute only 47% of the 
amount requested for that rate case expense category.  Tr. 
at 128.  In addition, one cannot discern the actual services 
associated with the entries provided by the Companies.  
With respect to SFIO Consulting expense, in addition to 
requesting overstated amounts for this particular vendor with 
respect to North Shore expense, the Companies failed to 
support the expense with billing detail describing services 
performed in a way that justifies the monthly retainers.  
Given the paucity of information as to what services SFIO 
Consulting provides, this expense should be disallowed in 
full. 

                                                 
6
 Following the objection of the Attorney General’s Office to the confidential/proprietary designation the Companies 

attached to the Schedule C-10s, filed pursuant to Part 285.3085(a) of the Commission’s rules, North Shore and PGL 

lifted that designation.  The Companies, however, have maintained that billing and invoice detail that support their 

requested rate case expense level is confidential and proprietary, and filed a Motion seeking to retain their 

confidential/proprietary designation of those materials.  The People filed their Opposition to the Companies’ Motion 

on September 14, 2011.  
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 Likewise billings for an entity labeled as “Stafflogix”7 
as of July 31, 2011  – which was after the filing of the 
Company’s tariffs, direct testimony,  rebuttal testimony, and 
the service of more than 1,8008 data request responses – 
constitute only 59% of the total amount requested for that 
consultant entry.  Tr. at 127.  With the exception of Jon 
Hengtgen and Valerie Grace, none of the individuals 
identified as Stafflogix consultants are witnesses in the case.  
Further, it is unclear what these other individuals are 
contributing to the rate case.  AG Cross Exhibit 5, which 
details category breakdowns of rate case expense for North 
Shore Gas Company, reveals similar discrepancies.  Billings 
for “Stafflogix” as of July 31, 2011 – again, a point in time 
after the filing of the Company’s tariffs, direct testimony, 
rebuttal testimony, and the service of more than 1,800 data 
request responses – constitutes 53% of the amount 
requested for that expense category.  Tr. at 131.   
It remains unclear exactly what services they are providing 
for this rate case. 
 In addition, legal expense for Foley and Lardner and 
Rooney, Rippey & Ratnaswamy law firms appear over 
forecasted. The amount listed for Foley & Lardner as of July 
31, 2011 constitutes about 30% of the amount being 
requested to cover that firm’s legal expense in for each 
company. Tr. at 131-132.9  For Rooney, Rippie and 
Ratnaswamy (“R3”), the July 31, 2011 amount is only 25% of 
the amount requested for each company for that firm’s 
expense.  Tr. at 132. The fact that only 30% for Foley & 
Lardner legal expense and 25% of the R3 expense has been 
billed as of July 31, 2011 suggests that the Companies have 
over-estimated the amounts they will spend related to these 
legal services.  This conclusion is supported by the fact that 
as of July 31, 2011, the Companies still had not spent the 
total amount requested for the 2009 rate case, even after 
appeals, full briefing and oral argument.  Tr. at 132-133. 
Assuming conservatively that 50% of the work of these law 
firms is performed after July 31, 2011, the Foley & Lardner 
expense should be reduced by 20% and the R3 legal 
expense reduced by 25%, in accordance with the amounts 
billed through July 31, 2011.  
 

                                                 
7
 According to NS-PGL Ex. 39.4N, the specific service rendered is “Rate base and cash working capital, rate design 

and cost of service rate case support.”   
8
 Companies’ Motion to Preserve Confidentiality of Rate Case Expense Materials, p. 9. 

 
9
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 In sum, the Commission should disallow the Stafflogix 
expenses identified above that have not been adequately 
explained; (4) disallow 40% of the Inter-Company Affiliate 
billing due to the lack of reasonable support for this expense 
and that the allocated costs apparently cover more than a 
reasonable period prior to the rate case, including charges a 
full 12 months before the filing of tariffs; (5) disallow the 
SFIO Consulting expense in its entirety given the lack of 
billing detail provided; (6) remove expense associated with 
and budgeted for appeals of rate case orders10; and (7)  
reduce legal expenses charged by Foley  & Lardner by 20% 
and R3 expenses by 25%, given the overstated budget and 
actual invoices received as of July 31, 2011.    
 

2. Amortization of Rate Case Expenses Associated with Current Rate 

Case and Docket Nos. 09-0166/09-0167 

At page 86, the Proposed Order follows recent Commission rate orders and approves the 

Companies’ request to amortize rate case expense – including expense from the last rate case – 

over a two-year period, rejecting the GCI recommendation that this expense category be 

normalized just like other operating expenses.  This practice, as discussed in the AG Initial and 

Reply briefs, constitutes unlawful single-issue and retroactive ratemaking.  See AG Initial Brief 

at 24-28. 

In every rate case, a utility incurs a rate case expense, and it is well settled that it is 

entitled to recover the (reasonable) costs of the rate case.   Du Page Utility Co. v. Illinois 

Commerce Comm’n, 47 Ill.2d 550, 561 (1971).  Although the costs of a rate case are incurred in 

the year the rates are set, the new rates are expected to remain in effect until the next rate case is 

resolved.  Therefore, to match the cost with the benefit, the expense is spread over a period of 

time that is expected to correspond to the time between rate cases.  This is no different from any 

other Operations and Maintenance expense that is incurred in a single year, but that has a longer 

                                                 
10

 Staff  likewise supports disallowance of rate case expense related to appeals work.  
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effective period.  Like other operating expenses, the Commission should include a representative 

and normal annual level of reasonably and prudently incurred regulatory or rate case expense.   

 The basic premise of ratemaking is that rates set by the Commission give the utility the 

opportunity to earn its authorized return. Business & Professional People for the Public Interest 

v. Illinois Commerce Comm’n, 136 Ill.2d 192, 209 (1989).  The prohibitions against retroactive 

ratemaking and single issue ratemaking create an incentive to the utility to control costs between 

rate cases.  Citizens Utilities v. Illinois Commerce Commission, 124 Ill.2d 195, 207 (1988).    The 

argument that a utility might incur additional, actual costs during the amortization period is not a 

justification for treating an ordinary operating expense as a regulatory asset.  The Commission’s 

amortization approach to rate case expense is both unfair to consumers and inconsistent with the 

fundamental legal principles underlying the regulatory bargain, which is premised on the utility 

controlling costs between rate cases. 

 The Commission should treat the rate case expense as an ordinary, recurring cost that can 

change from rate case to rate case like any other expense.  If the amortization period expires 

before new rates are set, consumers do not receive a rebate to account for the over-payment of 

the rate case expense.  Similarly, the utility should not be allowed to carry unamortized rate case 

balances into newly established rates.  Rather, a new rate case expense should be included in 

rates on the same terms as other operating costs, giving the utility the incentive to efficiently 

manage its operations and stretch the period between rate cases so that it can retain the benefit of 

the rate case expense amortization over a longer period.  Under the Proposed Order’s 

amortization approach, if a company files a rate case before the end of the amortization period, 

the total amount recovered for amortized costs is subtracted from the total amount that was 

amortized. If not fully recovered, the Company adds the unrecovered balance to its revenue 
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requirement, which constitutes unlawful, retroactive ratemaking.  If the costs are normalized and 

a company files a rate case before the end of the normalization period, then the accounts that 

make up those costs are included at the test year level or whatever is determined to be the new 

normalized level. Id.  The unamortized balance from the prior case is not separately recovered. 

 Normalization is a means by which abnormally high costs are spread over a period of 

years to avoid including the abnormally high costs in rates as if they occur at that level 

annually. There is no guaranteed recovery of normalized costs because it only attempts 

to depict what the annual cost would be if those costs were spread over the period 

selected.  Amortization is also another means by which costs are spread over the period  

that ratepayers would benefit from the incurrence of those costs. The costs need not be 

abnormally high in order to amortize them. However, in ratemaking practice, costs are 

typically amortized when they are unusual and infrequent (extraordinary costs) and when 

those costs are found to provide benefits to more than one period.  GCI Ex. 6.0 at 6. 

 GCI witness Morgan explained that rate case expenses are discretionary expenditures. 

The decisions of when to file the rate case and the level of expenditures to be incurred are at the 

control of management. The dollar for dollar guaranteed recovery of costs does not provide an 

incentive to minimize or control the level of expenditures. The normalization of costs allows the 

Companies to recover their costs if they do not file another rate case before the end of the 

normalization period.  However, the amortization of rate case expenses with recovery of the 

unamortized balance allows the Companies to continually stack costs on top of each other and 

receive guaranteed recovery of those costs when it files a rate case before the end of the 

amortization period.  That is both improper from a ratemaking perspective and inequitable to 

ratepayers.  Id. 
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 The total rate case expense presented by the Companies is comprised of two separate 

adjustments.  One adjustment reflects the costs associated with this proceeding and the 

other reflects the amortized costs of prior rate case expenses. GCI witness Morgan adjusted the 

requested rate case expense to remove the amortized costs associated with prior rate 

case expenses, consistent with his normalization proposal and consistent with the rules against 

retroactive and single issue ratemaking.  It should be adopted in this case. 

 The Companies argue in response that Amortization of the 2009 rate cases expenses 

already was approved by the Commission’s Order in the 2009 rate case, as well as other cases.  

NS-PGL Brief at 79.  That does not mean that the Commission’s past practice should be adopted 

here.  The People have appealed the lawfulness including unamortized amounts of rate case 

expense in rates in the most recent Illinois American Water Company rate case, Docket No. 09-

0319.   People v. Illinois Commerce Comm’n, 1-10-1776.   The Commission should reconsider  

this issue within the context of the prohibition against retroactive and single-issue ratemaking, 

and remove this amount from test year rate case expense.   

 

Proposed Language 

 

In accordance with the arguments presented above, the People urge the 

Commission to revise the Proposed Order at page 86 as follows: 

 

The Commission agrees with Staff and the Utilities and concludes that it 

does not support GCI Witness Mr. Morgan’s recommendation at this time.  

In accord with the Commission’s prior conclusion in Docket No. 10-0467, 

we find that rate case expense is an extraordinary cost that occurs 

sporadically and should be afforded treatment as a regulatory asset with 

subsequent amortization.  The Commission did, however, order the 

initiation of a rulemaking regarding rate case expense in Docket No. 10-

0467 and this general practice may be an issue in that proceeding.  For that 

reason, we agree further with Staff and find it inappropriate to even 

contemplate the revision of the above mentioned general practice before 
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the Commission has the opportunity to consider various alternatives in the 

rulemaking.   

 

 The basic premise of ratemaking is that rates set by 
the Commission give the utility the opportunity – not a 
guarantee -- to earn its authorized return.  BPI v. Illinois 
Commerce Comm’n, 136 Ill.2d 192, 209 (1989).  The 
prohibitions against retroactive ratemaking and single issue 
ratemaking create an incentive to the utility to control costs 
between rate cases.  Citizens Utilities v. Illinois Commerce 
Commission, 124 Ill.2d 195, 207 (1988).    The argument 
that a utility might incur additional, actual costs during the 
amortization period is not a justification for treating an 
ordinary operating expense as a regulatory asset.  
Amortizing rate case expense is both unfair to consumers 
and inconsistent with the fundamental legal principles 
underlying the regulatory bargain, which is premised on the 
utility controlling costs between rate cases. 
 As noted in the AG Initial Brief, The purpose of the 
rate case allowance should be to include in rates a 
representative and normal annual level of reasonably and 
prudently incurred regulatory expense, rather than to provide 
the utility with guaranteed dollar-for dollar cost recovery. 
Consistent with such normalization treatment of this 
expense, PGL and NS should not establish an asset for 
deferral of the current rate case cost and should not record 
amortization. Under a normalization approach, any 
remaining amortization of prior case balances would be 
replaced by a new representative, normalized rate case 
expense in each company’s next rate case.  Id.   
  

The Companies argue in response that Amortization 
of the 2009 rate cases expenses already was approved by 
the Commission’s Order in the 2009 rate case, as well as 
other cases.  NS-PGL Brief at 79.  That does not mean that 
the Commission’s past practice should be adopted here.  
The People have appealed the lawfulness including 
unamortized amounts of rate case expense in rates in the 
most recent Illinois American Water Company rate case, 
Docket No. 09-0319.   People v. Illinois Commerce Comm’n, 
1-10-1776.   The Commission has reconsidered  this issue 
within the context of the prohibition against retroactive and 
single-issue ratemaking, and removes this amount from test 
year rate case expense.   
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IV. RATE OF RETURN 

 

 The People support the Proposed Order’s rejection of the Companies’ proposed excessive 

return on equity.  While the adoption of Staff witness McNally’s 8.85% return on equity falls 

within a legally sustainable range, the People support a return on equity set at the low end of GCI 

witness Chris Thomas’s proposed range, as he recommended be adopted in his Direct testimony.  

The People support and incorporate by reference the Exceptions to the Return on Equity portion of 

the Proposed Order included in the Brief of the Citizens Utility Board and the City of Chicago. 

 

V. EXCEPTION RELATED TO RIDER VBA 

While rates are set based on that specific revenue requirement, monopoly regulation in no 

way assumes that utility expenses and revenues will remain static or that the utility shall be 

guaranteed a certain level of revenues.  The opposite is true:  expenses, revenues and the cost of 

capital are inherently dynamic and ever-changing.  Rider VBA, however, turns these concepts on 

their head by guaranteeing a designated level of revenues.   

Despite recent appellate court decisions that clearly outline the boundaries for 

permissible rider recovery, the Proposed Order takes a pass on ruling on the legality of Rider 

VBA.  Proposed Order at 158.  As acknowledged in the Proposed Order, an appeal is pending in 

the Second District Appellate Court filed by the People of the State of Illinois, along with the 

City of Chicago and the Citizens Utility Board, of the Commission’s approval of Rider VBA in 

the 2008 Rate Order.  Proposed Order at 158.
11

  On November 10, 2011, after the filing of briefs, 

                                                 
11

 The case, which had been fully briefed and argued before the First District Appellate Court more than a year ago, 

was transferred to the Second District by the First District in an opinion that concluded that the Second District (not 

the First District), had original jurisdiction over the appeal based on the order of filing of the various Petitions for 

Review.  Peoples Gas Light & Coke Company v. Illinois Commerce Comm’n, People v. Ill. Commerce Comm'n, 2-

10-0029. 
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the Court issued an order holding the Rider VBA appeal in abeyance pending the Commission’s 

decision in this case.  Either way, the Commission cannot simply take a pass on ruling on the 

legality of the rider.  The Commission’s authority is derived from the Public Utilities Act and it 

is bound to enter orders that are permissible under law.  The Commission only has those powers 

given it by the legislature through the Act.  Business & Professional People for the Public 

Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 201 (1989). 

As discussed in both the AG Initial and Reply briefs, and here below, Rider VBA, 

whether it functions as a pilot or permanently, is unlawful.  Rider VBA does not meet the criteria 

established by Illinois courts for permissible uses of a rider.  In Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, (“ComEd”), 937 N.E.2d 685 (2d Dist. 2010), the court 

comprehensively reviewed all of the Illinois judicial decisions involving riders, and identified the 

general principles that bind these cases into a uniform legal standard.  The Court concluded that 

exceptional circumstances necessary to justify a rider arise only when the proposed rider is 

designed to “recover a particular cost if (1) the cost is imposed upon the utility by an external 

circumstance over which the utility has no control and (2) the cost does not affect the utility’s 

revenue requirement.” Id. at 687 (emphasis added).   The Court further held: 

In other words, a rider is appropriate only if the utility cannot influence the cost 

(Citizens Utility Board, 166 Ill.2d at 138 [‘a rider mechanism is effective and appropriate 

for cost recovery when a utility is faced with unexpected, volatile, or fluctuating 

expenses’) and the expense is a pass-through item that does not change other expenses or 

increase income (Citizens Utility Board, 166 Ill.2d at 138 (a valid rider has no ‘direct 

impact on the utility’s rate of return’). 

 

Id. at 687 (emphasis added).   

Moreover, in its thorough review of Illinois law, the Court reconciled and distinguished 

past cases affirming Commission approval of riders that involved the recovery of expenses 
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related to the purchase of natural gas, federally-mandated environmental remediation costs and a 

municipality’s franchise fee.  The Court concluded: 

In each instance, the expense was an externality imposed on the utility, and the expense 

was passed directly on to the consumer without affecting the utility’s return on 

investment. 

 

Id. at 688.  Rider VBA, as proposed by the Companies, constitutes unlawful single-issue 

ratemaking.  First, recovery of per customer revenues is not recovery of a pass-through 

“expense.”  Second, the sole purpose of a decoupling rider is to increase income (when revenues 

are down) and directly impact the utility’s rate of return. The 2008 Rate Order approving Rider 

VBA specifically recognized the possibility that Rider VBA would impact the Companies’ return 

on equity.  See 2008 Rate Order at 152.  (“In furtherance of Commission oversight of this pilot 

program, the Commission directs Staff to provide Commissioners an annual report on the 

Companies‘ rates of return and the effect on that return of Rider VBA, to the extent that is 

determinable by Staff.”)  See also 2008 Rate Order at 110, 330. The Companies’ recovery of 

VBA surcharges certainly affects the Companies’ impacts the utilities’ rates of return.  The 

Commission itself recognized this when it required that Staff monitor the utilities’ return levels 

in the Order that originally approved the Rider VBA pilot.  See Order of February 5, 2008 at 110, 

152, 330, ICC Docket Nos. 07-0241, 07-0242.  Yet, the Proposed Order adopts Rider VBA, in 

spite of these legal and factual minefields.    

 In fact, there is unequivocal evidence that the rate of return of the Companies is affected 

by Rider VBA.  In the two annual Rider VBA reconciliation proceedings that have taken place 

since the approval of the Rider VBA pilot, Staff reported that the Companies’ rates of return 

were impacted by Rider VBA.  See ICC Docket No. 10-0237,10-0238 (cons.), Order of March 9, 
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2011 at 3, 6; ICC Docket No. 09-0123 (North Shore), Order of February 10, 2010 at 12; ICC 

Docket No. 09-0124 (PGL), Order of February 10, 2010 at 12.
12

 

As discussed in the AG Initial and Reply briefs, Rider VBA constitutes unlawful single-

issue ratemaking because revenue decoupling has the effect of adjusting utility rates based solely 

upon changes in residential and Rate class 2, sales volumes, without regard to other changes in 

the utility’s rate base, operating expenses or the cost of capital.  Decoupling assumes, 

inappropriately, that the utility’s financial health is dependent on ensuring that an established 

revenue level is maintained between rate cases.  This unjustified premise for a revenue 

decoupling mechanism ignores the fact that utility expenses, rate base, and cost of capital are 

dynamic and ever-changing.  For example, Rider VBA fails to properly account for (1) changes 

in usage and sales to customer classes not decoupled; (2) changes in operating expenses, such as 

labor force reductions and operating efficiencies gained through new technology; (3) changes in 

the rate base; and (4) changes in the cost of capital – all elements that affect a utility’s revenue 

requirement.  This is why decoupling is reasonably characterized as single-issue ratemaking; it 

changes future customer rates to account for changes in only a single element of the revenue 

requirement formula – forecasted revenues for the Residential and General Service customer 

classes, while ignoring all other changes.   

 Although the Proposed Order makes a careful assessment of the facts in evidence and 

concurs with the conclusions of GCI witness Dr. Dismukes related to both the changed 

conditions since the Commission’s approval of Rider VBA, as well as the Companies’ failure to 

prove a need for the rider and its revenue adjustment mechanism, the Proposed Order 

                                                 
12

 While the reported returns were lower with Rider VBA in these two years, this was a function of the abnormally 

cold weather, as discussed by GCI witness David Dismukes.  As noted by Dr. Dismukes, surcharges can arise at any 

time and ratepayers assume all of the risk associated with these rate changes under Rider VBA.  See GCI Ex. 4.0 at 

19; GCI Ex. 9.0 at 19-20. 
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nevertheless and inexplicably continues the pilot.  Proposed Order at 158-159. The Proposed 

Order states:    

The Commission is not convinced that there has been a sufficient showing that a 

permanent Rider VBA is justified in the absence of some concrete proposal from the 

Companies to tie revenue losses from the Companies’ energy efficiency programs to the 

Rider.  We direct the Companies and interested parties to use the workshop process 

before the Companies' next rate case to explore linking Rider VBA to that goal.  In the 

interim this Commission directs that Rider VBA shall continue on a pilot basis.    

 

Proposed Order at 160. While tying revenue adjustments to specific efficiency losses would be 

an improvement over the existing Rider VBA, which simply adjusts customer rates based on 

overall usage, such a rider is still inconsistent with Section 8-104 of the Public Utilities Act (“the 

Act”), which only permits recover of efficiency program expenses (not lost revenues), among the 

other legal infirmities previously discussed.  See 220 ILCS 5/8-104(a).  Section 8-104 of the Act 

limits recovery from ratepayers of costs associated with a utility’s energy efficiency programs to 

“costs for reasonably and prudently incurred expenses for cost-effective energy efficiency 

measures.”  220 ILCS 5/8-104(a).  Recovery of lost revenues associated with those programs is 

not included within this definition of “reasonably and prudently incurred expenses.”     

It is also contrary to the mandate in Section 8-104 of the Act, which requires utilities to 

provide “service and facilities which are in all respects adequate, efficient, reliable and 

environmentally safe and which, consistent with these obligations, constitute the least-cost 

means of meeting the utility’s service obligations.” 220 ILCS 5/8-401.  Requiring ratepayers to 

pay higher than necessary rates when usage declines – primarily because the weather happens to 

be warmer than normal – is inconsistent with this legislative directive.  

    It is clear that the Companies’ proposed Rider VBA fails to meet the test for permissible 

riders spelled out by the Appellate Court, as noted above.  Under ComEd and the cases cited in 
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the Second District opinion that came before ComEd, the decoupling tariff would not pass legal 

muster. The Commission should not gamble on another appellate reversal by continuing Rider 

VBA in either a pilot or permanent basis given the appellate decisions regarding riders in ComEd 

and Madigan.     

 Proposed Language 

 In accordance with the arguments presented above, the People request that the 

Commission’s Order be modified as follows: 

An appeal of the Commission’s approval of Rider VBA in our 
February 5, 2008 Order in Docket 07-0241/ 07-242 is 
pending in the Second District Appellate Court, Peoples Gas 
Light & Coke Company v. Illinois Commerce Comm’n, 
People v. Ill. Commerce Comm'n., 2-10-0029.  Since the 
Commission issued its approval of Rider VBA in 2008, the 
Illinois Appellate Court issued two decisions that spell out 
clear guidelines for the limited use of riders.  In 
Commonwealth Edison Co. v. Illinois Commerce Comm’n, 
(“ComEd”), 937 N.E.2d 685 (2d Dist. 2010), the Court 
reversed our approval of a rider to recover costs associated 
with ComEd’s pilot AMI program, calling it unlawful single-
issue ratemaking.  The Court concluded that exceptional 
circumstances necessary to justify a rider arise only when 
the proposed rider is designed to “recover a particular cost if 
(1) the cost is imposed upon the utility by an external 
circumstance over which the utility has no control and (2) the 
cost does not affect the utility’s revenue requirement.” Id. at 
687 (emphasis added).   Rider VBA passes neither of these 
tests, and likewise constitutes unlawful single-issue 
ratemaking.  First, recovery of per customer revenues is not 
recovery of a pass-through “expense.”  Second, the sole 
purpose of a decoupling rider is to increase income (when 
revenues are down) and directly impact the utility’s rate of 
return. Our 2008 Rate Order approving Rider VBA 
specifically recognized the possibility that Rider VBA would 
impact the Companies’ return on equity.  See 2008 Rate 
Order at 152.  (“In furtherance of Commission oversight of 
this pilot program, the Commission directs Staff to provide 
Commissioners an annual report on the Companies‘ rates of 
return and the effect on that return of Rider VBA, to the 
extent that is determinable by Staff. “)  In the two annual 
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Rider VBA reconciliation proceedings that have taken place 
since the approval of the Rider VBA pilot, Staff reported that 
the Companies’ rates of return were impacted by Rider VBA.  
See ICC Docket No. 10-0237,10-0238 (cons.), Order of 
March 9, 2011 at 3, 6; ICC Docket No. 09-0123 (North 
Shore), Order of February 10, 2010 at 12; ICC Docket No. 
09-0124 (PGL), Order of February 10, 2010 at 12.  
 That two-part test was also cited by the First District 
Appellate Court in the Second District Appellate Court’s 
recent decision in The People ex rel. Madigan v.  Illinois 
Commerce Comm’n, Case Nos. 1-10-0654, 1-10-0655, 1-10-
0936, 1-10-1790, 1-10-1846 and 1-10-1852 (slip op. of 
September 30, 2011) (“Madigan”).  In its September 30, 
2011 opinion, the Court held that the Commission’s approval 
of Rider ICR in the last NS-PGL rate order, Docket No. 09-
0166/09-0167, constituted unlawful single-issue ratemaking.  
The appellate court’s clear enunciation and affirmation of the 
limited circumstances under which riders may be approved 
again, as held by the ComEd Court, makes clear that Rider 
VBA fits none of the criteria outlined by the Appellate Court 
for lawful rider recovery of expenses.   
In light of this litigation, this Commission declines to rule on 
the challenge in this docket to the legality of Rider VBA 
currently at issue in that Appeal. 
 The Commission approved Rider VBA, ("Volume 
Balancing Adjustment”), as a four-year pilot program in the 
2007 rate case, applicable to S.C. Nos. 1 and 2.  In this 
case, the Utilities proposed to implement Rider VBA on a 
permanent basis.  In addition to making Rider VBA 
permanent, the Utilities proposed to change the mechanism 
to an annual, rather than a monthly, adjustment.  The 
Utilities proposed an annual adjustment to smooth out the 
monthly adjustments on customers’ bills and to streamline 
the filing process 
 The principal policy rationale for the adoption of 
revenue decoupling proffered by utilities has been to remove 
a utility’s disincentive to promote energy efficiency.  If this 
policy premise is correct, then a utility’s post-decoupling 
energy efficiency efforts should reveal a noticeable and 
meaningful change in both the promotion and performance 
of energy efficiency programs. The Companies have 
provided no evidence in this proceeding that suggests that 
their energy efficiency efforts necessitate a decoupling 
mechanism and the permanent adoption of Rider VBA.  
Similarly, there is no evidence that the Companies have 
altered their promotion of natural gas usage either prior to, 
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and after the adoption of Rider VBA beyond their agreement 
in the merger docket settlement to propose the Chicagoland 
Program in its next rate case – not Rider VBA. The 
Companies have shown no financial harm as a result of the 
Chicagoland efficiency program nor any forecast of financial 
harm related to the newly-initiated statutory efficiency 
programs.  Further, there is no evidence detailing an 
incremental investment in or further promotion of efficiency 
efforts that can be specifically tied to Rider VBA and the 
alleged elimination of a throughput incentive that supports 
the continuation of Rider VBA. 
 In 2008, when the Commission approved Rider VBA, 
the market price of natural gas was significantly higher than 
current market prices. The Commission was especially 
cognizant of the likely conservation response that these high 
prices would trigger in the residential class as it considered 
whether to adopt Rider VBA.  The natural gas market 
landscape has changed dramatically since then.  
 Prior to 2008, natural gas prices averaged $6.25/Mcf.  
Since 2008, the year the Commission adopted Rider VBA, 
the average natural gas prices have fallen to $4.17/Mcf and 
are much less volatile, varying by only $0.72/Mcf over the 
past several years.  GCI Ex. 4.0 at 13-14.  The evidence in 
this case suggests that due to increases in domestic gas 
supplies and natural gas reserves this trend will likely 
continue.  
 As natural gas prices fall so will the incentive for 
energy efficiency and the amount of base revenue 
associated with these efforts. That decrease in the 
commodity portion of customer bills likewise diminishes 
customer interest in conservation efforts as does Rider VBA, 
to the extent that a customer recognizes that reduced 
consumption will increase the likelihood of surcharges under 
Rider VBA.   
 GCI produced several estimates of lost volumetric 
revenue, none of which exceed 0.35 percent of 2009 base 
revenues. Although the Companies criticize these estimates 
as too low, in response to discovery requests to quantify 
their lost base revenue exposure, the Companies initially 
stated that the information was not available.  In Rebuttal 
testimony, they offered a calculation of lost revenue 
exposure using 8.6% -- the level of energy savings required 
to be achieved in the year 2020 – to generate alternate 
calculations.  Nothing in the record contradicts the GCGI 
assertion that for the test year the negative impact on base 
revenues due to conservation efforts is insignificant. 
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 In short, the conditions we anticipated four years ago 
when this pilot program was initiated, regarding the price of 
natural gas and lost sales revenues have failed to 
materialize.  Commodity costs are substantially lower and 
mandated energy efficiency programs have thus far failed to 
significantly impact revenues. Utility costs and revenues 
continue to be dynamic and variable. Had the winters 
experienced in the service areas since the inception of the 
program been milder than projected, ratepayers would have 
faced surcharges. That ratepayers received credits for 
exceeding the overall projected consumption estimate due to 
colder than predicted winters confirms that there is a 
potential consumer benefit to Rider VBA vis a vis the 
Straight Fixed Variable (“SFV”) rate design, assuming 
projected usage is accurately forecast.  However, 
guaranteeing a specific revenue level from the Companies’ 
volumetric sales should be linked to the public policy goals of 
conservation and energy efficiency.  
 The Commission is not convinced that there has been 
a sufficient showing that a permanent Rider VBA is justified.  
For all of the reasons discussed herein, we decline to 
authorize the continuation of Rider VBA on either a 
continued pilot or permanent basis.  in the absence of some 
concrete proposal from the Companies to tie revenue losses 
from the Companies’ energy efficiency programs to the 
Rider.  We direct the Companies and interested parties to 
use the workshop process before the Companies' next rate 
case to explore linking Rider VBA to that goal.  In the interim 
this Commission directs that Rider VBA shall continue on a 
pilot basis.  Subject to that limitation, the Commission 
approves the tariff changes as set forth in NS-PGL Ex. 45.5 
and NS-PGL Ex. 45.6 except for those which provide 
consideration for customer switching between S.C.2, S.C. 3, 
and S.C. 4       

 

VI. TECHNICAL CORRECTIONS TO PROPOSED ORDER 

  There are a number of significant errors included in the computations of each company’s 

revenue requirement that must be corrected in the Commission’s Final Order.  Correction of 

these errors will reduce PGL’s revenue requirement, based on the recommendations in the 

Proposed Order, by $5.986 million. Identical errors can be found in the North Shore schedules 

which, when corrected, reduce the North Shore revenue requirement (again based on the 
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particular ALJs’ recommendations) by $$636,000.   A summary of these technical corrections 

and the revenue requirement effect is provided in Appendix A, along with supporting schedules 

(Appendices B and C). 

1. Working Capital Corrections 

 On Appendix B of the Proposed Order, Page 11, the “leads” from the lead/lag study for 

the pass-through taxes on lines 18-21 must be corrected.  While the Proposed Order 

accepted the Companies’ position on this issue (treatment of add-on taxes), the leads on 

the pass through taxes do not reflect the Companies’ numbers. See NS-PGL Ex. 40.4P, 

Page 1. 

 

 On Appendix B of the Proposed Order, Page 12, Deferred Tax Expense, is a non-cash 

item. As such, it should be subtracted from the revenues on line 1-5.  In addition, the 

interest expense on line 15 should not be subtracted from the “O&M Expenses” on Line 

10, as interest expense was not included in the total from the outset. 

 

 Making these corrections will reduce the PGL cash working capital requirement by $20.5 

million and the North Shore requirement by $1.8 million.  See Appendices A, B and C. 

 

2. Net Operating Loss (“NOL”) Corrections 

 Page 10 of the Proposed Order states: 

 

The Utilities proposed to calculate their Net Operating Loss (“NOL”) at present rates to 

offset deferred tax liabilities and avoid a normalization violation.  A further calculation is 

needed to reflect NOL normalization based on revenue changes in the final Order.  NS-

PGL Ex. 23.0 at 6; NS-PGL Ex. 26.0 at 26; NS-PGL Ex. 40.0 at 13-15.  This is 

uncontested.  Therefore, the Commission approves the Utilities’ proposal. 

 

Proposed Order at 10. The proper effect of this uncontested adjustment should be to 

increase the balance of ADIT deducted from rate base, not decrease it.  See NS-PGL Ex. 

40, pages 13-14. This adjustment results in a decrease to the Companies’ rate bases.  The 

“Effect of Order” portion of Appendix B of the Proposed Order, however, incorrectly 

increases the rate base, rather than reflecting the decrease to rate base associated with the 

ADIT reduction.  Specifically, referring to Appendix B of the Proposed Order, page 16, 

the “Effect of Order” decreases the NOL carry-forward in 2012 by $25.5 million.  



43 

 

Assuming that this is correct (it is not clear how the numbers were calculated) the 

average reduction to the NOL carry-forward, and increase to the balance of ADIT in 

2012 is $12.8 million.  However, as shown on Appendix B, page 7, the “Effect of Order” 

should be to increase the balance of PGL ADIT by $12.8 million, not decrease it by 

$26.9 million. The effect of making this correction is to reduce the PGL rate base by 

$39.7 million and reduce the revenue requirement by about $3.7 million.  The same 

errors appear in the NS appendix as well and should be corrected.  The effect of making 

this correction to the NS rate base is $4.3 million.  See attached Appendix A. 

VII. CONCLUSION 

 For the foregoing reasons, the People request that the Commission modify the Proposed 

Order in accordance with the recommendations made herein.   

Respectfully submitted, 

 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 

 

 

 Janice A. Dale, Chief, Public Utilities Bureau 

Karen L. Lusson, Senior Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph Street, 11
th

 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 

Facsimile: (312) 814-3212 

E-mail:  klusson@atg.state.il.us 

Email: jdale@atg.state.il.us 

 

 

 

mailto:klusson@atg.state.il.us
mailto:jdale@atg.state.il.us

