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MOTION TO STRIKE 

 Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) moves to strike 

portions of the Rebuttal Testimony of Jerome D. Mierzwa, filed in these dockets on October 7, 

2011 as Citizens Utility Board (“CUB”) Ex. 2.0.  The grounds for this motion are that substantial 

portions of this testimony are simply supplemental to and an expansion of Mr. Mierzwa’s Direct 

Testimony, which was submitted twenty-six months earlier, in August 2009.  This additional 

testimony could have been submitted at that time.  Further, it does not purport to and does not 
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rebut any of the Nicor Gas witnesses’ rebuttal testimony, which was filed in April 2011.  

Accordingly, it is not proper rebuttal testimony and it should be stricken.1 

ARGUMENT 

 On August 14, 2009, Mr. Mierzwa filed direct testimony on behalf of CUB.  CUB Ex. 

1.0.  CUB and Mr. Mierzwa had approximately five years within which to file this testimony.  

Approximately six pages of this testimony (which consisted of 61 pages in total) addressed the 

issue of the additional cost of gas resulting from Nicor Gas’ withdrawals in calendar year 2001.  

Most of the testimony on this issue simply recited testimony in Docket Nos. 96-0386 and 99-

0127 and deposition testimony in this case concerning Nicor Gas’ ability to “manipulate” storage 

cycles.  Mr. Mierzwa also testified (relying on two documents) that during the GCPP Nicor Gas 

made decisions, in early 2001 and in September 2001, to reduce the withdrawal cycle, and that 

these decisions adversely affected ratepayers in calendar year 2001.  See CUB Ex. 1.0, 47:1296, 

53:1458.  AG witness David J. Effron also addressed this issue in his testimony filed in August 

2009; in fact, nearly all of Mr. Effron’s 2009 testimony was devoted to the 2001 withdrawals. 

 On April 29, 2011, Nicor Gas filed its rebuttal testimony.  Several of Nicor Gas’ 

witnesses addressed the 2001 withdrawal issue, i.e., Messrs. Carpenter, Labhart, Gulick and 

Moes.  Nicor Gas Ex. 5.0, 6.0R and 7.0.  Virtually all of this testimony was in rebuttal to Mr. 

Effron’s testimony.  Glenn Labhart, for example, devoted eleven pages of his testimony to the 

2001 withdrawal issue, but no more than forty-four lines (12:257-14:300) to Mr. Mierzwa’s 

                                                 
1 Portions of this rebuttal testimony are inadmissible and should be stricken for other reasons as well.  For example, 
Mr. Mierzwa places substantial reliance for his conclusion about Nicor Gas’ activity in November 2000 on a 
“difficult to read” handwritten note.  CUB Ex. 20, 35:780-89.  Not only is the note “difficult to read,” but the author 
is entirely unknown, as is the date on which the note was written and precisely or even generally what the author 
meant or whether the note had or has any significance.  The document on which the note appears lacks any context.  
All of this is even more striking given the fact that CUB, along with the AG, had ample opportunity to and did 
depose roughly a dozen knowledgeable Nicor Gas employees, and thereby learn the facts concerning this note and 
the document itself.  That they failed to do so should not be a justification for admitting this note today, especially 
inasmuch as the deposed employees are no longer available to Nicor Gas.     
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testimony.  Specifically, Mr. Labhart observed that Mr. Mierzwa’s testimony did not cite any 

evidence to support either his assertion that Nicor Gas had “manipulated” withdrawals or his 

assumption that in the absence of such “manipulation,” withdrawals in 2001 would have 

reflected those in 1996.  See, e.g., Nicor Gas Ex. 6.0R, 13:273-75 (“He simply asserts, without 

any supporting evidence of any kind, that ‘[i]n 2001, Nicor [Gas] elected to reduce storage 

withdrawals due to the adverse impact of storage withdrawals on its performance under the 

GCPP.’”); Id. at 13:290-14:295 (“First, he simply assumes that the 2001 withdrawals were the 

result of ‘manipulation’ to beat the Benchmark although he has no evidence to support this and, 

in fact, the evidence he cites refutes that proposition.  Second, he assumes that in the absence of 

such ‘manipulation,’ Nicor Gas’ 2001 withdrawals would have matched those in 1996, without 

providing any basis for that assumption or providing any evidence to support it.”).   

 Mr. Mierzwa’s rebuttal testimony did not take issue with Mr. Labhart’s position that Mr. 

Mierzwa’s direct testimony did not provide any evidence to support his assertion or assumptions 

with respect to the 2001 withdrawals.  Mr. Mierzwa did not identify where his direct testimony 

provided any factual, evidentiary support for his assertions and assumptions.  That may have 

been proper rebuttal.  Instead, Mr. Mierzwa attempted to “fill in the blanks” in his direct 

testimony and provide, for the first time in rebuttal, some evidentiary basis for his positions. 

 Rather than attempting to rebut testimony actually offered by Nicor Gas’ witnesses, Mr. 

Mierzwa’s rebuttal testimony instead purports to rebut testimony that was not given by any Nicor 

Gas rebuttal witness.  Specifically, he faults their testimony by asserting that they “fail to 

recognize any of the incentives provided by the GCPP which I believe2 influenced Nicor’s 

behavior.”  CUB Ex. 2.0, 29:661-62 (emphasis added).  He then proceeds to devote more than a 

dozen pages of testimony to explaining those “incentives” and how he believes those 
                                                 
2 This testimony is purely speculation, and objectionable for that reason as well. 
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“incentives” influenced Nicor Gas’ behavior.  Most significantly, none of this testimony was 

addressed to anything any Nicor Gas witness said.  Moreover, all of this was testimony that 

could have been offered in his direct testimony.  Indeed, his direct testimony did address the 

issue of alleged “incentives,” by noting that Staff had asserted, in Docket No. 99-0127, that 

under certain circumstances, the GCPP could “give the Company an incentive to create false 

savings by shifting withdrawals to months when Market Index Prices were low, and meet 

demand with current purchases when Market Index Prices are high.”  CUB Ex. 1.0, 49:1341-44 

(emphasis added).  All of Mr. Mierzwa’s rebuttal testimony containing incentives was based on 

information that was available to him long before he filed his direct testimony.3   

 The proper purpose of rebuttal testimony is to refute or respond to points made 

affirmatively in an adversary’s preceding testimony.  Rodriguez v. City of Chicago, 21 Ill. App. 

3d 623, 625-26 (1st Dist. 1974).  Proper rebuttal testimony is directed to the specific testimony 

of an opposing witness.  Pepe v. Caputo, 408 Ill. 321, 328 (1951).  The purpose of rebuttal is not 

to allow a witness to point out that a preceding witness did not address some issue and then 

expand his own testimony to address that issue -- especially when the witness could have made 

the same points in his opening testimony but did not do so.  Naleway v. Agnich, 386 Ill. App. 3d 

635 (2d Dist. 2008).  A party presenting rebuttal is not entitled, as Mr. Mierzwa attempts here, to 

reassert its theory where the opposing party has not addressed that theory.  See Kurrack v. Am. 

Dist. Telegraph Co., 252 Ill. App. 3d 885 (1st Dist. 1993); Apicella v. Mace, 47 Ill. App. 3d 43 

(1st Dist. 1977). 

                                                 
3 In fact, he cites again one of the two exhibits upon which he relied in his direct testimony.  CUB Ex. 2.0, 29:666 
(citing CUB Ex. 1.16).  He also expands his direct testimony that Nicor Gas’ decisions were made in 2001 by now 
asserting those decisions were made in November and December 2000, relying on documents that were available to 
CUB and Mr. Mierzwa for years before he filed his direct testimony in August 2009.  See CUB Ex. 2.0, 34:760-
37:836. 
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 For the foregoing reasons, the following portions of the Mierzwa rebuttal testimony 

should be stricken: 

 29:663 – 31:704 (describing the three incentives that he believes influenced Nicor 
Gas’ behavior under the GCPP); 

 31:705-11 (describing Nicor Gas’ monitoring of its performance under the 
GCPP); 

 31:712 – 32:720 and Table 1-R (describing other information “helpful” in 
understanding Nicor Gas’ 2001 storage withdrawal activity); 

 32:722 – 37:837 (purporting to describe Nicor Gas’ plans for withdrawals and 
purchasing activity and the factors that influenced those plans and activities, 
beginning November 2000 and continuing);  

 38:847-54 and CUB Ex. 2.10 (setting forth an entirely new refund claim for the 
month of December 2010); 

 39:871 – 41:905 (describing the “basis” for his claim that Nicor Gas deliberately 
reduced contract storage inventory levels, and describing when the 2001 storage 
cycle “would have been established” and how that storage cycle influenced 
operations for 2001); and 

 43:951 – 45:1007 (purporting to describe how his services affected the 2001 
withdrawals).  

This is all simply additional testimony designed to supplement the skeletal testimony set forth in 

Mr. Mierzwa’s direct testimony.  It is not rebuttal and should be stricken.  
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Dated:  November 14, 2011 
Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By:  /s/  John E. Rooney  
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