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FROM: Henry T. Kelly of Kelley Drye & Warren LLP, Counsel for the Illinois Power 

Agency 
 
DATE: October 11, 2011 
 
RE: Proposed Contracts between Chicago Clean Energy, Inc. and Ameren Illinois 

Company and Between Chicago Clean Energy, Inc. and Northern Illinois Gas 
Company for the Purchase and Sale of Substitute Natural Gas Under the Provisions 
of Illinois Public Act 97-0096 

 
 

This memorandum is written in connection with the Illinois Power Agency’s (“IPA”) analysis of 
certain proposed contracts between Chicago Clean Energy, Inc. (“CCE”) and Ameren Illinois 
Company d/b/a Ameren Illinois (“Ameren”) and between CCE and Northern Illinois Gas 
Company d/b/a Nicor Gas Company (“Nicor”) for the purchase and sale of Substitute Natural 
Gas under the provisions of Illinois Public Act 97-0096 (“P.A. 97-0096” or the “Act”) (a copy of 
P.A. 97-0096 is attached hereto as Appendix A.)  Ameren and Nicor will be collectively referred 
to herein as the “Utilities”. 
 
I. Introduction 
 

Public Act 97-0096 generally permits any Illinois gas utility to enter into a sourcing 
agreement for substitute natural gas (“SNG”) produced by a clean coal SNG brownfield facility, 
under certain terms and conditions.   A gas utility that is providing service to more than 150,000 
customers as of July 13, 2011, the effective date of the Act, shall either elect to file a biennial 
rate proceeding before the Illinois Commerce Commission (“Commission”) in the years 2012, 
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2014, and 2016, or enter into a sourcing agreement or sourcing agreements with a clean coal 
SNG brownfield facility.  Peoples Gas Light and Coke Company, and North Shore Gas 
Company have elected to conduct biennial rate proceedings before the Commission.  Nicor and 
Ameren have not elected to conduct biennial rate proceedings. 
 
 Ameren and Nicor have individually represented to the IPA that they are gas utilities 
serving more than 150,000 customers as of July 13, 2011.  CCE has represented to the IPA that it 
is a developer of a SNG brownfield facility, as defined in the Act.  Given the foregoing, Ameren 
and Nicor have negotiated the terms of a sourcing agreement for substitute natural gas (“SNG 
Sourcing Agreement”) with CCE.   
 
 Subsection h-1 of the Act provides that the IPA shall approve of a final draft of the SNG 
Sourcing Agreement, and submit the final draft agreement to the Capital Development Board and 
the Illinois Commerce Commission no later than ninety days after the effective date of the Act.  
Attached as Appendix B is a copy of the SNG Sourcing Agreement approved by the IPA.   
 
 
II.  Mediation of Disputed Contract Terms. 
 
 On July 28, 2011, pursuant to P.A. 97-0096, CCE, as a clean coal SNG brownfield 
facility, submitted to the IPA, Nicor and Ameren its draft SNG Sourcing Agreements for 
consideration.  On September 9, 2011, Nicor submitted its recommended revisions to the draft 
SNG Sourcing Agreement.  On September 10, 2011, Ameren submitted its recommended 
revisions to the draft SNG Sourcing Agreement.  On September 26, 2011, CCE submitted its 
revised draft of the SNG Sourcing Agreement, responding to the versions received from Nicor 
and Ameren.   
 

P.A. 97-0096 authorizes the IPA to mediate disputes if parties are unable to agree on the 
terms of a SNG Sourcing Agreement.  On August 10, 2011, the IPA published its Public Policy 
for Retaining a Mediator, and published its proposed schedule for the mediation.  A copy of this 
memorandum is attached hereto as Appendix C.)   On September 7, 2011, Michael Rumman, 
the mediator retained by the IPA, published his further schedule of mediations.  A copy of this 
memorandum is attached hereto as Appendix D.) 
 
 Because the parties were unable to agree on the terms of the SNG Sourcing Agreement, 
the IPA conducted a mediation of the parties.  Mediation sessions were held September 28, 29 
and September 30, October 3 and 4, 2011.  It was clear from the draft submissions by the parties 
that there was little effort given to resolving the differences prior to the mediation.  The parties 
initiated the mediation with positions that were laid out in the formal submissions to the IPA.  
Notwithstanding the little progress made prior to the mediation in resolving the disputes, the 
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parties negotiated in good faith to reach resolution of the proposed contract terms.  To encourage 
the parties to reach agreement on the terms of the SNG Sourcing Agreement, the IPA advised 
parties that any concessions parties made with respect to dispute terms would be made without 
waiving the parties’ positions in their original submissions to the IPA. In addition, to foster the 
ability to reach agreement, the IPA represented that it would not represent that the parties 
reached agreement on the terms and conditions of the mediation, unless agreement was reached 
on all terms and conditions of the SNG Sourcing Agreement.  The parties were not able to reach 
agreement on several significant terms and conditions.  Attached as Appendix E is a redline 
version of the contract, reflecting the material terms approved by the IPA. 
 
III. Requirements of any SNG Sourcing Agreement  
 
 A. Minimum Contract Terms. 
 

Public Act 97-0096 requires that any such SNG Sourcing Agreement be for an initial 
term of thirty years, for either (i) a percentage of 43,500,000,000 cubic feet per year of SNG, 
such that the utilities entering into the SNG Sourcing Agreements purchase 100%, allocated by 
total therms sold to ultimate customers by each gas utility in 2008, or (ii) such lesser amount as 
may be available from the clean coal SNG brownfield facility; provided that no utility shall be 
required to purchase more than 42% of the projected annual output of the clean coal SNG 
brownfield facility, with the remainder of such utility's obligation to be divided proportionately 
between the other utilities.  The Illinois Power Agency is required to further adjust the allocation 
only as required to take into account adverse consolidation, derivative, or lease impacts to the 
balance sheet or income statement of any gas utility. 

 
Public Act 97-0096 further requires that any such SNG Sourcing Agreement contain 

certain enumerated contract provisions. The IPA sets forth below each of those requirements, 
and identifies the contract terms which are required under the Act. 

 
(1)  All coal used in the gasification process must be coal that has high 

volatile bituminous rank and greater than 1.7 pounds of sulfur per 
million Btu content. 

(2)  Coal and petroleum coke are feedstocks for the gasification 
process, with coal comprising at least 50% of the total feedstock 
over the term of the sourcing agreement unless the facility 
reasonably determines that it is necessary to use additional 
petroleum coke to deliver net consumer savings, in which case the 
facility shall use coal for at least 35% of the total feedstock over 
the term of any sourcing agreement and with the feedstocks to be 
procured in accordance with requirements of Section 1–78 of the 
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Illinois Power Agency Act. 
 
 Section 6.1(a) satisfies subsections h-1(1) and (2).  This section requires that coal used 
by the Plant in the gasification process will be coal that has a high volatile bituminous rank and 
greater than 1.7 pounds of sulfur per million Btu content, and that coal and petroleum coke will 
be used as feedstocks in accordance with the P.A. 97-0096. 

(3) The SNG Sourcing Agreement has an initial term that once entered 
into terminates no more than thirty years after the commencement 
of the commercial production of SNG at the clean coal SNG 
brownfield facility. 

 
Section 1.1 satisfies subsection h-1(3).  This Section provides that the SNG Sourcing 

Agreement will become effective upon execution by the parties, and continue in effect the thirty 
year period commencing on the Commercial Production Date. 
 

(4) The clean coal SNG brownfield facility guarantees a minimum of 
$100,000,000 in consumer savings to customers of the utilities that 
have entered into sourcing agreements with the clean coal SNG 
brownfield facility, calculated in real 2010 dollars at the 
conclusion of the term of the sourcing agreement by comparing the 
delivered SNG price to the Chicago City-gate price on a weighted 
daily basis for each day over the entire term of the sourcing 
agreement, to be provided in accordance with subsection (h–2) of 
the Act. 

 
(5) Prior to the clean coal SNG brownfield facility issuing a notice to 

proceed to construction, the clean coal SNG brownfield facility 
shall establish a consumer protection reserve account (discussed in 
greater detail below) for the benefit of the customers of the utilities 
that have entered into sourcing agreements with the clean coal 
SNG brownfield facility pursuant to subsection (h–1) of the Act, 
with cash principal in the amount of $150,000,000. This cash 
principal shall only be recoverable through the consumer 
protection reserve account and not as a cost to be recovered in the 
delivered SNG price pursuant to subsection (h–3) of the Act. The 
consumer protection reserve account shall be maintained and 
administered by an independent trustee that is mutually agreed 
upon by the clean coal SNG brownfield facility, the utilities, and 
the Commission in an interest-bearing account in accordance with 
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subsection (h–2) of the Act. 
 
 Sections 2.6, 2.7 and 12.7 satisfy subsections h-1(4) and h-1(5).  These contract terms 
require CCE to establish a Consumer Protection Reserve Account, and create a procedure to 
credit retail customers with savings in comparison to the market price of gas. The Consumer 
Protection Reserve Account is described in more detail in Section III below. 
 
 

(6) The clean coal SNG brownfield facility shall identify and sell 
economically viable by-products produced by the facility. 

 
(7) Fifty percent of all additional net revenue, defined as 

miscellaneous net revenue from products produced by the facility 
and delivered during the month after cost allowance for costs 
associated with additional net revenue that are not otherwise 
recoverable pursuant to subsection (h–3) of the Act, including net 
revenue from sales of substitute natural gas derived from the 
facility above the nameplate capacity of the facility and other by-
products produced by the facility, shall be credited to the consumer 
protection reserve account pursuant to subsection (h–2) of the Act. 

 
 Section 5.4 and the Definitions satisfy subsections h-1(6) and (7).  Section 5.4 of the 
contract provides that CCE shall sell all available by-products from the facility, and split the 
revenue equally between CCE and the Consumer Protection Reserve Account.  CCE is required 
to report the incremental revenue from the sale of by-products to the Trustee on a monthly basis, 
and to the Commission on an annual basis. 
 
 

(8) The delivered SNG price per million btu (“MMBtu”) to be paid 
monthly by the utility to the clean coal SNG brownfield facility, 
shall be based only upon the following: (A) a capital recovery 
charge, operations and maintenance costs, and sequestration costs, 
only to the extent approved by the Commission pursuant to 
paragraphs (1), (2), and (3) of subsection (h–3) of the Act; (B) the 
actual delivered and processed fuel costs pursuant to paragraph (4) 
of subsection (h–3) of the Act; (C) actual costs of SNG 
transportation pursuant to paragraph (6) of subsection (h–3) of the 
Act; (D) certain taxes and fees imposed by the federal government, 
the State, or any unit of local government as provided in paragraph 
(6) of subsection (h–3) of the Act; and (E) the credit, if any, from 
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the consumer protection reserve account pursuant to subsection (h–
2) of the Act. The delivered SNG price per million Btu shall 
proportionately reflect these elements over the term of the SNG 
Sourcing Agreement. 

 
 (9)  A formula to translate the recoverable costs and charges under 

subsection (h–3) of the Act into the delivered SNG price per 
million btu. 

 
 Sections 5.2, 5.3 and 5.4, and Schedules 5.2A, 5.2B and 5.2C satisfy subsections h-
1(8) and (9).  Section 5.2 of the SNG Sourcing Agreement provides that the price for the SNG 
delivered to and accepted by the utilities is based on a Capital Component, an O&M Component, 
a Fuel Component, a Carbon Capture and Sequestration Component and Transportation and 
Marketing Component.  Schedule 5.2A provide a formula to price the Capital Component, and 
Schedule 5.2B provides a formula that is to be used to determine the price factor for operations 
and maintenance.  The price for the fuel component will be determined based on the fuel costs 
procured by the IPA under Section 1-78 of the Illinois Power Agency Act, and based on the 
accounting principles in Schedule 5.2C.  The price for Carbon Capture and Sequestration cannot 
be determined until the Commission approves of the Carbon Capture and Sequestration Plan.  
The Transportation and Marketing Component will be determined based on the actual monthly 
cost of interstate and intrastate transportation (expressed on a $/MMbtu basis) incurred by CCE 
delivered under firm transportation agreements entered into pursuant to Section 4.8 
(Transportation Contracts and Marketing Arrangements), including all applicable capacity 
charges, pipeline commodity transportation costs and associated fuel costs. 

 
 Section 5.3 permits the Base Price, based on the factors above, to be adjusted based on 

taxes imposes on CCE.  Section 5.4, further adjusts the Base Price with credits from the 
Consumer Protection Reserve Account, where applicable. 
 
 

(10)  Title to the SNG shall pass at a mutually agreeable point in Illinois, 
and may provide that, rather than the utility taking title to the SNG, 
a mutually agreed upon third-party gas marketer pursuant to a 
contract approved by the Illinois Power Agency or its designee 
may take title to the SNG pursuant to an agreement between the 
utility, the owner of the clean coal SNG brownfield facility, and 
the third-party gas marketer. 

 
 Sections 2.1, 2.2, and the Definitions satisfy subsection h-1(10).  Section 2.1 provides 
that the utilities will take title to the SNG at a mutually-agreed title transfer point.  The Parties 
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agreed to terms which would require them to mutually agree at a later date on the Title Transfer 
Point.  The Definitions further provide that the parties will use a mutually agreed Receiving 
Pipeline for the delivery.  The parties to the discussions disputed which pipeline would be used 
to deliver the SNG to the Title Transfer Point.  The IPA adopted terms in the agreement that 
requires the parties to negotiation in good faith, and to mutually agree at a later date on the both 
the receiving pipeline and the title transfer point.  Recognizing that the SNG brownfield facility 
will not even begin construction for almost four years, the IPA deemed it reasonable and 
equitable to let the parties agree at a later date on the appropriate receiving pipeline and title 
transfer point. 

 
 (11)  A utility may exit the SNG Sourcing Agreement without penalty if 

the clean coal SNG brownfield facility does not commence 
construction by July 1, 2015. 

 
 Section 1.2(a) satisfies subsection h-1(11).  Section 1.2(a) of the SNG Sourcing 
Agreement provides that Ameren or Nicor may terminate the agreement if construction is not 
commenced on or before July 1, 2015. 
 
 

 (12)  A utility is responsible to pay only the Commission determined 
unit price cost of SNG that is purchased by the utility. Nothing in 
the sourcing agreement will obligate a utility to invest capital in a 
clean coal SNG brownfield facility. 

 
 Section 2.1(b) satisfies subsection h-1(12.)  Section 2.19(b) requires Buyers to pay the 
Monthly Invoice Contract Price, calculated in accordance with Article V of the SNG Sourcing 
Agreement.  Nothing in the Agreement required either Nicor or Ameren to invest capital in the 
facility. 
 

(13)  The quality of SNG must, at a minimum, be equivalent to the 
quality required for interstate pipeline gas before a utility is 
required to accept and pay for SNG gas. 

 
 Section 2.2(b) and the Definitions satisfy subsection h-1(13).  Section 2.2(b) requires 
that CCE deliver “Conforming SNG” to the Title Transfer Point.  “Conforming SNG” is defined 
as SNG which is accepted by the mutually agreed Receiving Pipeline, for further transport on the 
Receiving Pipeline’s pipeline system.  The IPA expects that the Parties’ agreement on a 
Receiving Pipeline will further require that the SNG be equivalent to the quality required for 
interstate pipeline at that time. 
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(14)  Nothing in the sourcing agreement will require a utility to 
construct any facilities to accept delivery of SNG.  Provided, 
however, if a utility is required by law or otherwise elects to 
connect the clean coal SNG brownfield facility to an interstate 
pipeline, then the utility shall be entitled to recover pursuant to its 
tariffs all just and reasonable costs that are prudently incurred. Any 
costs incurred by the utility to receive, deliver, manage, or 
otherwise accommodate purchases under the SNG sourcing 
agreement will be fully recoverable through a utility's purchased 
gas adjustment (“PGA”) clause rider mechanism in conjunction 
with a SNG brownfield facility rider mechanism. The SNG 
brownfield facility rider mechanism (A) shall be applicable to all 
customers who receive transportation service from the utility, (B) 
shall be designed to have an equal percent impact on the 
transportation services rates of each class of the utility's customers, 
and (C) shall accurately reflect the net consumer savings, if any, 
and above-market costs, if any, associated with the utility 
receiving, delivering, managing, or otherwise accommodating 
purchases under the SNG sourcing agreement. 

 
 Section 2.11 satisfies subsection h-(14).  Section 2.11 provides that any costs incurred 
by the utilities to accommodate the purchases under the SNG Sourcing Agreement, including 
transportation costs, will be fully recoverable through the utilities’ PGA clause rider mechanism.  
While it is unclear that the parties may contract to provide Ameren and Nicor with that right, the 
Agreement does contain the provision required by subsection h-1(14) of the Act.   

 
 

(15)  Remedies for the clean coal SNG brownfield facility's failure to 
deliver a designated amount for a designated period. 

 
 Sections 12.2 and 12.5 satisfy subsection h-1(15.)  Sections 12.2 and 12.5 of the SNG 
Sourcing Agreement provide the Utilities with remedies in the event that CCE fails to deliver 
conforming SNG in accordance with the delivery obligations under Section 2.2.   
 

 (16)  The clean coal SNG brownfield facility shall make a good faith 
effort to ensure that an amount equal to not less than 15% of the 
value of its prime construction contract for the facility shall be 
established as a goal to be awarded to minority owned businesses, 
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female owned businesses, and businesses owned by a person with 
a disability; provided that at least 75% of the amount of such total 
goal shall be for minority owned businesses.  “Minority owned 
business”, “female owned business”, and “business owned by a 
person with a disability” shall have the meanings ascribed to them 
in Section 2 of the Business Enterprise for Minorities, Females and 
Persons with Disabilities Act. 

 
 Section 6.7 satisfies subsection h-1(16).  Section 6.7 of the SNG Sourcing Agreement 
requires that CCE make a good faith effort to ensure that 15% of the value of the contract for the 
facility be awarded to minority-owned businesses, female-owned businesses, and businesses 
owned by a person with a disability. 

 
(17)  Prior to the clean coal SNG brownfield facility issuing a notice to 

proceed to construction, the clean coal SNG brownfield facility 
shall file with the Commission a certificate from an independent 
engineer that the clean coal SNG brownfield facility has (A) 
obtained all applicable State and federal environmental permits 
required for construction; (B) obtained approval from the 
Commission of a carbon capture and sequestration plan; and (C) 
obtained all necessary permits required for construction for the 
transportation and sequestration of carbon dioxide as set forth in 
the Commission-approved carbon capture and sequestration plan. 

 
 Section 6.1(b) satisfies subsection h-1(17.)  Section 6.1(b) of the SNG Sourcing 
Agreement requires CCE to comply with each of the provisions of subsection h-1(17) prior to 
issuing its notice to proceed to construction. 
 
IV.  The Consumer Protection Reserve Account. 
 

A. Requirements Under P.A. 97-0096 Related to the Consumer Protection 
Reserve Account 

 
As discussed above, subsection (h-2) of P.A. 97-0096 requires the SNG brownfield 

facility guarantee a minimum of $100,000,000 in consumer savings to customers of the two 
Utilities that have entered into sourcing agreements with the clean coal SNG brownfield facility, 
calculated in real 2010 dollars at the conclusion of the term of the sourcing agreement by 
comparing the delivered SNG price to the Chicago City-gate price on a weighted daily basis for 
each day over the entire term of the sourcing agreement. 
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 Prior to the clean coal SNG brownfield facility issuing a notice to proceed to 
construction, the clean coal SNG brownfield facility shall establish a consumer protection 
reserve account for the benefit of the retail customers of the utilities that have entered into 
sourcing agreements with the clean coal SNG brownfield facility pursuant to subsection (h–1), 
with cash principal in the amount of $150,000,000. Such cash principal shall only be recovered 
through the consumer protection reserve account and not as a cost to be recovered in the 
delivered SNG price pursuant to subsection (h–3) of this Section. The consumer protection 
reserve account is to be an interest bearing account maintained and administered by an 
independent trustee, that is mutually agreed upon by the clean coal SNG brownfield facility, the 
utilities, and the Commission, in accordance with the following: 
 

(1)  The clean coal SNG brownfield facility monthly shall calculate (A) the difference 
between the monthly delivered SNG price and the Chicago City-gate price, by comparing 
the delivered SNG price, which shall include the cost of transportation to the delivery 
point, if any, to the Chicago City-gate price on a weighted daily basis for each day of the 
prior month based upon a mutually agreed upon published index and (B) the overage 
amount, if any, by calculating the annualized incremental additional cost, if any, of the 
delivered SNG in excess of 2.015% of the average annual inflation-adjusted amounts 
paid by all gas distribution customers in connection with natural gas service during the 5 
years ending May 31, 2010. 

 
(2)  During the first 2 years of operation of the facility: 

 
(A) to the extent there is an overage amount, the consumer protection reserve 
account shall be used to provide a credit to reduce the SNG price by an amount 
equal to the overage amount; and 

 
(B) to the extent the monthly delivered SNG price is less than or equal to the 
Chicago City-gate price, the utility shall credit the difference between the monthly 
delivered SNG price and the monthly Chicago City-gate price, if any, to the 
consumer protection reserve account. Such credit issued pursuant to this 
paragraph (B) shall be deemed prudent and reasonable and not subject to a 
Commission prudence review; 

 
(3)  After 2 years of operation of the facility, and monthly, on an on-going basis, 
thereafter: 

 
(A) to the extent that the monthly delivered SNG price is less than or equal to the 
Chicago City-gate price, calculated using the weighted average of the daily 
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Chicago City-gate price on a daily basis over the entire month, the utility shall 
credit the difference, if any, to the consumer protection reserve account. Such 
credit issued pursuant to this subparagraph (A) shall be deemed prudent and 
reasonable and not subject to a Commission prudence review; 

 
(B) any amounts in the consumer protection reserve account in excess of the 
consumer protection reserve account principal maximum amount1 shall be 
distributed as follows: (i) if retail customers have not realized net consumer 
savings, calculated by comparing the delivered SNG price to the weighted 
average of the daily Chicago City-gate price on a daily basis over the entire term 
of the sourcing agreement to date, then 50% of any amounts in the consumer 
protection reserve account in excess of the consumer protection reserve account 
principal maximum shall be distributed to the clean coal SNG brownfield facility, 
with the remaining 50% of any such additional amounts being credited to retail 
customers, and (ii) if retail customers have realized net consumer savings, then 
100% of any amounts in the consumer protection reserve account in excess of the 
consumer protection reserve account principal maximum shall be distributed to 
the clean coal SNG brownfield facility; provided, however, that under no 
circumstances shall the total cumulative amount distributed to the clean coal SNG 
brownfield facility under this subparagraph (B) exceed $150,000,000; 

 
(C) to the extent there is an overage amount, after distributing the amounts 
pursuant to subparagraph (B) of this paragraph (3), if any, the consumer 
protection reserve account shall be used to provide a credit to reduce the SNG 
price by an amount equal to the overage amount; 

 
(D) if retail customers have realized net consumer savings, calculated by 
comparing the delivered SNG price to the weighted average of the daily Chicago 
City-gate price on a daily basis over the entire term of the sourcing agreement to 
date, then after distributing the amounts pursuant to subparagraphs (B) and (C) of 
this paragraph (3), 50% of any additional amounts in the consumer protection 

                                                 
1  “Consumer protection reserve account principal maximum amount” is the maximum amount of principal to 
be maintained in the consumer protection reserve account.  During the first 2 years of operation of the facility, there 
is no consumer protection reserve account maximum amount.  After the first 2 years of operation of the facility, the 
consumer protection reserve account maximum amount is required to be $150,000,000.  After 5 years of operation, 
and every 5 years thereafter, the trustee is required to calculate the 5–year average balance of the consumer 
protection reserve account.  If the trustee determines that during the prior 5 years the consumer protection reserve 
account has had an average account balance of less than $75,000,000, then the consumer protection reserve account 
principal maximum amount shall be increased by $5,000,000. If the trustee determines that during the prior 5 years 
the consumer protection reserve account has had an average account balance of more than $75,000,000, then the 
consumer protection reserve account principal maximum amount shall be decreased by $5,000,000. 
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reserve account in excess of the consumer protection reserve account principal 
maximum shall be distributed to the clean coal SNG brownfield facility, with the 
remaining 50% of any such additional amounts being credited to retail customers; 
provided, however, that if retail customers have not realized such net consumer 
savings, no such distribution shall be made to the clean coal SNG brownfield 
facility, and 100% of such additional amounts shall be credited to the retail 
customers to the extent the consumer protection reserve account exceeds the 
consumer protection reserve account principal maximum amount. 

 
(4)  Fifty percent of all additional net revenue, defined as miscellaneous net revenue 
after cost allowance for costs associated with additional net revenue that are not 
otherwise recoverable pursuant to subsection (h–3) of the Act, including net revenue 
from sales of substitute natural gas derived from the facility above the nameplate capacity 
of the facility and other by-products produced by the facility, shall be credited to the 
consumer protection reserve account. 

 
(5)  At the conclusion of the term of the sourcing agreement, to the extent retail 
customers have not saved the minimum of $100,000,000 in consumer savings as 
guaranteed in this subsection (h–2), amounts in the consumer protection reserve account 
shall be credited to retail customers to the extent the retail customers have saved the 
minimum of $100,000,000; 50% of any additional amounts in the consumer protection 
reserve account shall be distributed to the company, and the remaining 50% shall be 
distributed to retail customers. 

 
(6)  If, at the conclusion of the term of the sourcing agreement, the customers have not 
saved the minimum $100,000,000 in savings as guaranteed in this subsection (h–2) and 
the consumer protection reserve account has been depleted, then the clean coal SNG 
brownfield facility shall be liable for any remaining amount owed to the retail customers 
to the extent that the customers are provided with the $100,000,000 in savings as 
guaranteed in this subsection (h–2). The retail customers shall have first priority in 
recovering that debt above any creditors, except the original senior secured lender to the 
extent that the original senior secured lender has any senior secured debt outstanding, 
including any clean coal SNG brownfield facility parent companies or affiliates. 

 
(7)  The clean coal SNG brownfield facility, the utilities, and the trustee shall work 
together to take commercially reasonable steps to minimize the tax impact of these 
transactions, while preserving the consumer benefits. 

 
(8)  The clean coal SNG brownfield facility shall each month, starting in the facility's 
first year of commercial operation, file with the Commission, in such form as the 
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Commission shall require, a report as to the consumer protection reserve account. The 
monthly report must contain the following information: 

 
(A) the extent the monthly delivered SNG price is greater than, less than, or equal 
to the Chicago City-gate price; 

 
(B) the amount credited or debited to the consumer protection reserve account 
during the month; 

 
(C) the amounts credited to consumers and distributed to the clean coal SNG 
brownfield facility during the month; 
 
(D) the total amount of the consumer protection reserve account at the beginning 
and end of the month; 
 
(E) the total amount of consumer savings to date; 
 
(F) a confidential summary of the inputs used to calculate the additional net 
revenue; and 
 
(G) any other additional information the Commission shall require. 

 
B. Contract Terms Applicable to the Consumer Protection Reserve Account. 
 
The IPA notes that subsection h-2 does not specifically require that the SNG Sourcing 

Agreement contain provisions that guarantee a minimum savings to customers of $100,000,000.  
Rather, this guarantee is an obligation imposed on CCE independent of the contract terms.  
Moreover, the IPA has no procedure for CCE to affirmatively demonstrate that it will save 
customers $100,000,000 over the term of the SNG Sourcing Agreement.  Notwithstanding, the 
IPA has accepted proposed contract terms that do impose an obligation, and a process, for CCE 
to guarantee the savings.  These terms are found in Sections 12.4 and 12.7 of the SNG Sourcing 
Agreement.  Section 12.4 provides: 

 
“At the expiration of the Term, to the extent the balance in the [Cumulative Real Contract 
Savings Tracking Account] is less than the Contract Guaranty Savings Amount, Buyer’s 
Sharing Percentage of amounts in the Consumer Protection Reserve Account shall be 
distributed to Buyer and Buyer shall credit that amount to its Retail Customers until its 
and the other Purchasing Utilities’ Retail Customers have saved the minimum of Contract 
Guaranty Savings Amount . . ..” 
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 The Contract Guaranty Saving Amount is defined as:  
 

the aggregate savings guaranteed by Seller to Buyer and the other Purchasing Utilities, 
which is equal to One Hundred Million Dollars ($100,000,000) in real 2010 dollars, from 
the purchase of Conforming SNG pursuant to this Agreement and the Other SNG 
Contracts with the other Purchasing Utilities over the Term, which aggregate savings 
amount shall be prorated if this Agreement is terminated earlier than the thirtieth (30th) 
anniversary of the Commercial Production Date.   

 
Section 12.4 of the SNG Sourcing Agreement further provides (1) a process by which 

deposits are made to the Consumer Protection Reserve Account, (2) how the accounts will be 
monitored by the Trustee, (3) how consumer savings will be tracked, and (4) how payments from 
and to the accounts will be made.   
 

While the contract provides that CCE shall guarantee a customer savings of 
$100,000,000, the Commission will be able to monitor the consumer protection reserve account, 
and the customer savings, pursuant to subsection h-2(8) of the Act. 

 
There was one notable dispute among the parties relating to the Consumer Protective 

Reserve Account (“CPR Account”).  CCE proposed in Section 12.7 that a letter of credit could 
be used to fund the CPR Account, in lieu of cash.  CCE asserted that while the Act does 
specifically say that “cash” shall be used to fund the CPR Account, the Act does not bar the use 
of cash equivalents.  Nicor and Ameren both proposed that CCE deposit cash, not cash 
equivalents, to fund the account prior to CCE issuing a notice to proceed to construction.  The 
IPA adopted terms which, consistent with the plain language of the Act, requires CCE to deposit 
cash principle in the amount of $150,000,000 to establish the CPA Account. 

 
V. Commission Determination of Price Factors 

 
A. The Price Factors Under the Act 
 
P.A. 97-0096 requires that the SNG Sourcing Agreement price the delivered SNG based 

on the following elements, proportionally allocated:  (1) a capital recovery charge, operations 
and maintenance costs, and sequestration costs, approved by the Commission; (2) the actual 
delivered and processed fuel costs; (3) actual costs of SNG transportation; (4) certain taxes and 
fees imposed by the federal government, the State, or any unit of local government; and (5) the 
credit, if any, from the consumer protection reserve account pursuant to subsection (h–2) of the 
Act.   

 
Notably, while the IPA is responsible for setting the pricing formula, the Commission, in 
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conjunction with the Capital Development Board, is ultimately responsible for setting the values 
associated with the price factors.   

 
1. Capital Recovery Charge 

 
P.A. 97-0096 contemplates that the Commission will determine an appropriate capital 

recovery charge recoverable by the clean coal SNG brownfield facility under the SNG Sourcing 
Agreement.  The capital recovery charge is comprised of capital costs and a reasonable rate of 
return.   

 
To arrive at an appropriate capital cost, the Capital Development Board is required to 

calculate a range of capital costs that it believes would be reasonable for the clean coal SNG 
brownfield facility to recover under the SNG Sourcing Agreement.  To make this determination, 
the Capital Development Board is required to review the facility cost report, and adjust the 
results based on the change in the Annual Consumer Price Index for All Urban Consumers for 
the Midwest Region as published in April by the United States Department of Labor, Bureau of 
Labor Statistics, the final draft of the SNG Sourcing Agreement, and the rate of return approved 
by the Commission.   

 
The Commission is required to determine the appropriate rate of return, which is 

comprised of the clean coal SNG brownfield facility's actual cost of debt, including mortgage-
style amortization, and a reasonable return on equity.  The Commission is also required to 
determine the commercially-reasonable return on equity, taking into account (1) the return on 
equity being received by developers of similar facilities in or outside of Illinois, (2) the need to 
balance an incentive for clean-coal technology with the need to protect ratepayers from high gas 
prices, (3) the risks being borne by the clean coal SNG brownfield facility in the final draft 
sourcing agreement, and (4) any other information that the Commission may deem relevant.  The 
Commission may also establish a return on equity that varies with the amount of savings, if any, 
to customers during the term of the SNG sourcing agreement, comparing the delivered SNG 
price to a daily weighted average price of natural gas, based upon an index.  The Illinois Power 
Agency is required to recommend a return on equity to the Commission using the same criteria.  
The Illinois Power Agency expects to provide the Commission with its recommendations within 
the next ten days. 

 
To determine the appropriate rate of return, the Commission is required to conduct a 

public hearing within thirty dates after the date of this letter, or on or before November 11, 2011.  
At this public hearing, the Commission is required to provide the public and all interested 
parties, including the gas utilities, the Attorney General, and the Illinois Power Agency, an 
opportunity to be heard.  The Illinois Power Agency does request an opportunity to heard, and 
does anticipate that it will participate in any public hearing hosted by the Commission. 
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2. Operations and Maintenance Costs 
 
The Commission is also required to approve of the operations and maintenance costs for 

the clean coal SNG brownfield facility under the SNG Sourcing Agreement. The operations and 
maintenance costs are costs that have been incurred for the administration, supervision, 
operation, maintenance, preservation, and protection of the clean coal SNG brownfield facility's 
physical plant.  The Capital Development Board is required to calculate a range of operations 
and maintenance costs that it believes would be reasonable for the clean coal SNG brownfield 
facility to recover under the SNG Sourcing Agreement, incorporating an inflation index or 
combination of inflation indices to most accurately reflect the actual costs of operating the clean 
coal SNG brownfield facility.  The clean coal SNG brownfield facility is also required to submit 
to the Commission its estimate of the operations and maintenance costs to be recovered under the 
sourcing agreement. After the clean coal SNG brownfield facility has submitted this estimate, the 
Commission will publicly announce the range of operations and maintenance costs submitted by 
the Capital Development Board.  The Act provides a process by which the Commission will 
approve of the appropriate operations and maintenance costs for the clean coal SNG brownfield 
facility. 
 

3. Carbon Sequestration Costs 
 
The Commission is also required to approve the appropriate costs incurred by the clean 

coal SNG brownfield facility for sequestering carbon dioxide in accordance with the facility’s 
Commission-approved carbon capture and sequestration plan.  The Commission shall assess the 
prudency of the sequestration costs for the clean coal SNG brownfield facility before 
construction commences at the sequestration site or pipeline.  Any revenues the clean coal SNG 
brownfield facility receives as a result of the capture, transportation, or sequestration of carbon 
dioxide shall be first credited against all sequestration costs, with the positive balance, if any, 
treated as additional net revenue. 
 

4. Actual Delivered and Processed Fuel Costs 
 

 The actual delivered and processed fuel costs will be determined as a result of the Illinois 
Power Agency’s feedstock procurement events, conducted pursuant to the Illinois Power Agency 
Act, and approved by the Commission.   
 

5. Taxes and Fees 
 
The price for SNG under the SNG Sourcing Agreements shall include an amount to 

recover taxes and fees imposed by the federal government, the State, or any unit of local 
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government applicable to the clean coal SNG brownfield facility, excluding income tax, to the 
extent such taxes and fees were not applicable to the facility on the date of this amendatory Act 
of the 97th General Assembly. 
 

 6. Transportation Costs 
 

The price for SNG under the SNG Sourcing Agreements shall include an amount to 
recover the actual transportation costs, in accordance with the applicable utility's tariffs, and 
third-party marketer costs incurred by the company, if any, associated with transporting the SNG 
from the clean coal SNG brownfield facility to the Chicago City-gate to sell such SNG into the 
natural gas markets. 
 
 B. The SNG Sourcing Agreement Price Formula 
 
 The SNG Sourcing Agreement submitted to the Commission and the Capital 
Development Board contains a pricing formula that accounts for the aforementioned pricing 
factors.  See, Article V. 
 
 There was significant dispute between the parties’ proposed terms relating to pricing.  
Foremost among the disagreement is the allocation of contract volume that is required to be 
purchased under the sourcing agreement.  Subsection h-1 of the Act provides as follows: 
 
 “[each gas utility shall enter into a sourcing agreement with a clean coal SNG 

brownfield facility] for either (i) a percentage of 43,500,000,000 cubic feet per 
year, such that the utilities entering into sourcing agreements with the clean coal 
SNG brownfield facility purchase 100%, allocated by total therms sold to ultimate 
customers by each gas utility in 2008; or (ii) such lesser amount as may be 
available from the clean coal SNG brownfield facility; provided that no utility 
shall be required to purchase more than 42% of the projected annual output 
of the clean coal SNG brownfield facility, with the remainder of such utility’s 
obligation to be divided proportionately between the other utilities.” 

 
 Public Act 97-0784 authorized CCE to conduct a Facility Cost Report, detailing the 
projected annual output of the CCE facility.  According to that report, the projected annual 
output of the facility is 47,799,714 MMBtu.   
 

CCE proposed contract terms that would obligate Nicor and Ameren to purchase a pro 
rata share of the projected annual output of 47,799,714 MMBtu (48.935 Bcf), or a combined 
amount of 40,151,759 MMBtu (41.5 Bcf) between both Ameren and Nicor.  Ameren and Nicor 
proposed terms that would require them to purchase no more than their pro rata share of 
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43,500,000, or 36,540,000 MMbtu.  The IPA adopted terms which it believes is most consistent 
with P.A. 97-0096, which requires the utilities to purchase no more than 42% of the projected 
annual output of 47,799,714 MMBtu (48.935 Bcf.)   

 
The IPA has adopted the following applicable terms: 
  
“Annual Contract Quantity” or “ACQ” means, for each Contract Year, an amount 
not to exceed 40,151,759 MMBtu, which amount shall be prorated for any 
Contract Year which is less than twelve (12) months. The volume specified in the 
first sentence of this definition of Annual Contract Quantity shall be subject to 
adjustment in accordance with Section 2.10 (Adjustment to Price and Buyer’s 
Allocated Percentage) (if applicable), and such amount shall be reduced in any 
Contract Year by quantities of Conforming SNG that are nominated by Seller as 
provided in this agreement and not delivered for any reason other than a Force 
Majeure excusable under Section 13 (Force Majeure.) This figure is calculated 
as 84% of the Projected Annual Output.  This amount, converted to scf using the 
SNG heating value of 967 btu/scf  41,521,985,498 scf, which is less than the 
43,500,000,000 scf maximum Annual Contract Quantity specified in the Public 
Act. 
 
“Buyer’s Allocated Percentage” means fifty percent (50%), which percentage 
shall be subject to adjustment in accordance with this Agreement. 
 
However, for purposes of the pricing determinants, CCE has agreed that it would not rely 

on the 47,799,714 MMBtu as a price determinant.  Instead, for purposes of setting any pricing 
formula, CCE will agree to use the volume of $43,500,000 in determining any price factor.  This 
is reflected in the formula’s adopted in Schedules 5.2A and 5.2B.  The IPA has also incorporated 
language in to Article V relating to CCE’s proposal.  The quantities that must be purchased by 
Nicor and Ameren are based on the FRAGMENT 

 
VI. Prudency Protection  
 

 As noted above, subsection h-1(14) requires the Agreement to provide that “[a]ny costs 
incurred by the utility to receive, deliver, manage, or otherwise accommodate purchases under 
the SNG sourcing agreement will be fully recoverable through a utility's purchased gas 
adjustment clause rider mechanism in conjunction with a SNG brownfield facility rider 
mechanism.”  There are other provisions of P.A. 97-0096 that further confirm that the expenses 
associated with the Utilities’ purchases of SNG from CCE will be permitted to be passed on to 
their retail customers (“Prudency Protection.”)  Subsection h-2, for example, provides that 
credits issued by the Utilities to the Consumer Protection Reserve Account “shall be deemed 
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prudent and reasonable and not subject to a Commission prudence review.”  Subsection h-10 
also provides that “Contract costs for SNG incurred by an Illinois gas utility are reasonable and 
prudent and recoverable through the purchased gas adjustment clause and are not subject to 
review or disallowance by the Commission.”   

 
 Moreover, subsection h-9 pledges that State will not enact any law or take any action to 
break, or repeal the authority for sourcing agreements approved by the Commission, or deny the 
Utilities full cost recovery for their costs incurred under those sourcing agreements.  P.A. 97-
0096 further provides that parties may rely on these commitments from the state, and confirms 
for the “benefit of the parties to those sourcing agreements and the issuers and holders of bonds 
or other obligations issued or incurred to finance or refinance the clean coal SNG brownfield 
facility” that the state will not repeal the prudency protection. 
 
 The parties are in agreement, that P.A. 97-0096 unequivocally provides the Utilities 
prudency protection.  However, a hotly contested issue between the parties is whether the 
contract should contain provisions that permit the Utilities to terminate the SNG Sourcing 
Agreement, if for some reason, the prudency protection goes away.  CCE asserts that the Act is 
silent on whether the Utilities should be given a right to terminate in the event prudency 
protection is eliminated, and therefore, under statutory construction, no right should be given.  
CCE further argues that the Utilities, are in a better position to preserve the prudency protection 
already vested in the Act, and to ensure that no changes will be made to eliminate that prudency 
protection.  CCE even asserts that if the Utilities were given the ability in the SNG Sourcing 
Agreement to terminate the SNG Sourcing Agreement if prudency protection is lost, that CCE 
will not be able to get adequate financing to complete the project.  Finally, CCE argues that the 
Utilities do not need a right to terminate the SNG Sourcing Agreement because the question of 
whether incurring the costs associated with the SNG Sourcing Agreements is “reasonable and 
prudent” is determined at the time the action takes place.  Given that there is not likely to be any 
legislative change in the near future, there is no risk to the Utilities that their execution of the 
SNG Sourcing Agreements will not be deemed to be “prudent.”  Therefore, according to CCE, 
there is no need for such a right to terminate.   
 
 The Utilities assert, on the other hand, that the IPA is required to adopt terms that are 
“reasonable and equitable,” and that a right to terminate in the event they are not able to pass on 
to their customers the higher costs of the SNG is reasonable and equitable; that it would be 
unreasonable to impose those obligations on their shareholders.  The Utilities assert that 
subsection h-1 of the Act requires prudency protection be included in the SNG Sourcing 
Agreement, and while the P.A. 97-0096  is silent on the whether the Agreement should contain a 
right to terminate if prudency protection is eliminated, the right to terminate the agreement is 
inherent in the requirement that the contract assure prudency protection.  The Utilities note that 
statutory construction principles require that the SNG Sourcing Agreement include a right to 
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terminate in the event the protection is eliminated.  Finally, the Utilities note that the SNG 
Sourcing Agreement requires the Utilities to take various actions over the next several years.  
And, while there is currently prudency protection in the Act, it is possible that a change in law or 
Commission decision will remove the prudency protection associated with acts that are required 
to be done by the Utilities at some time in the future (i.e. signing financing consent forms 
required under the Agreement.)  For these reasons, the Utilities have requested a provision that 
gives them the right to terminate the Agreement in the event prudency protection is eliminated. 
 
 The IPA determines that it is reasonable and equitable, and consistent with the Act, to 
provide that the Utilities may terminate the SNG Sourcing Agreement in the event that there is a 
change in law that eliminates prudency protection, or if there is a determination in the future that 
any action taken by the Utilities under the Act or the SNG Sourcing Agreement does not grant 
them prudency protection.  The IPA has adopted the following terms in Section 1.2(h). 
 

upon 90 days written notice to Seller of any final and non-appealable 
administrative, judicial, or other governmental action that (i) breaks or repeals the 
prudence protection provided to Buyer by the Public Act, (ii) has a material 
adverse effect on the ability of the Buyer to recover the costs incurred by Buyer in 
connection with its purchase of SNG from the Plant through Buyer’s purchased gas 
adjustment clause in conjunction with a SNG brownfield facility rider mechanism, 
(iii) determines that this Agreement, the Parties’ rights or obligations under this 
Agreement, or any amendment, modification, elections, ancillary agreements or 
consents provided under or in connection with this Agreement, fails to qualify for 
the prudence protection provided by the Public Act. (iv) or in the Financing, causes 
this Agreement (or any resulting or successor agreement) to fail to qualify for the 
prudence protection provided by the Public Act. 
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