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I. INTRODUCTION 

 

 In this Remand proceeding, the Commission is charged with carrying out the mandate of 

the Appellate Court in its September 30, 2010 decision in Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, (“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010).  In its 

Brief, ComEd claims that 1) the appellate court “never invoked its authority to order a refund; 2) 

a refund would not be equitable because the existence of the Commission‟s Order in ICC Docket 

No. 10-0467 (“2011 Rate Order”) is evidence that “ComEd under-recovered its costs” during the 

refund period at issue;  3) “[e]quity does not require a refund when customers have already paid 

less than ComEd‟s actual reasonable and prudent costs of serving them”; and 4) ordering a 

refund would be inconsistent with the matching principle.  ComEd Init. Br. at 2.  As a fallback 

position, the Company also argues that to the extent that the Commission sides with AG-CUB 

and the Commission Staff and orders a refund, the Commission should incorporate the actual, 

third quarter 2008 plant additions in the corrected rate base.  Id. at 3.   

 As discussed below, ComEd‟s arguments, which essentially amount to a re-packaging of 

testimony and arguments stricken as irrelevant and contrary to Illinois law by the Administrative 

Law Judge in her September 16th ruling, should be rejected by the Commission.  The flawed 

foundation for ComEd‟s position that it “under-recovered its costs” during the refund period is 

the erroneous assertion that Commission approval of new rates in May, 2011 amounted to a 

finding that “at least by September 2010 (when the putative refund period begins), ComEd‟s 

rates were below a just and reasonable rate – despite the Commission‟s „matching‟ error in 

calculating those rates.”  ComEd Init. Br. at 6 (emphasis in original).  The Commission made no 

such determination in its 2011 Rate Order.  The Order established that ComEd‟s existing rates 

rates were inadequate to provide a compensatory return prospectively. 220 ILCS 5/9-201.  The 
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Order in no way addressed the sufficiency of the return on equity earned by ComEd from 

September 30, 2010 through May 31, 2011, and there is no evidence that ComEd under earned 

during that period, even in the testimony that was stricken.  Adoption of ComEd‟s flawed 

interpretation of Commission ratemaking would set the Commission on the path toward unlawful 

retroactive ratemaking and another appellate reversal if it were adopted in this Remand order.   

 As discussed below and in the AG-CUB Initial Brief, ComEd‟s view that the 

establishment of new rates subsequent to the refund period constitutes evidence that rates were 

too low during the refund period, and accordingly, that no refund is owed ratepayers, ignores 

established Illinois law regarding remands and refunds.  ComEd and its 11 lawyers have 

constructed an argument that strains any reasonable interpretation of the law in a reckless attempt 

to deny ratepayers their rightful compensation.  Their distortion of the relevant and controlling 

law should be rejected out of hand.   

 Finally, ComEd‟s insistence that they are entitled to an order that includes third quarter 

2008 plant additions should be rejected.  As discussed in the AG-CUB Initial Brief, the 

Commission will have satisfied the Appellate Court‟s Remand directives by including a finding 

that clarifies its conclusion in the original 07-0566 Order that the record evidence supports 

inclusion of post-test-year plant in rate base through June 30, 2008 – not through the third 

quarter of 2008, as ComEd requests here.  While the Appellate Court permitted “ComEd to 

petition for their inclusion in the rate base”
1
, the Commission had already considered evidence 

on the third quarter 2008 plant additions in the case below, and provided specific findings in its 

September 10, 2008 Order that make it clear that (1) it did not rely on the Stipulation entered into 

between ComEd and Staff to support its conclusion that the record supported inclusion of pro 

                                                           
1
 ComEd, 405 Ill.App.3d at 409.  
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forma plant additions through June 30, 2008; and (2) the record evidence supported inclusion of 

the June 30, 2008 additions and rejection of the 3
rd

 quarter pro forma additions originally 

proposed by ComEd.  Evidence on that issue is already contained in the record of this case and 

need not be supplemented by any new offerings here.  Moreover, ComEd‟s evidence of actual 

2008 third quarter additions was unavailable to the Commission at the time it entered its order in 

2008, and is not relevant to the Commission‟s evaluation of the pro forma period in this Remand 

proceeding.       

 Finally, ComEd‟s request to distribute any ordered refund over a 12-month period should 

be rejected.  Rather, the refund amount should be distributed to the ComEd customers who paid 

the excessive rates as a one-time refund or spread over a maximum of eight months – the length 

of time (from September 30
th

  through May 31
st
) during which ComEd‟s customers paid 

excessive rates.  Customers have waited a considerable amount of time to be compensated for the 

error in the Commission‟s 2008 rate order, and should not be required to wait longer than they 

already have in the absence of any evidence from ComEd that a one-time refund would in any 

way impair their finances.   

II. ARGUMENT 

 

A. ComEd’s Interpretation of Illinois Law Related to Remands and Refunds is 

Wrong and Should be Rejected. 

 

 As anticipated in the AG-CUB Initial Brief, ComEd sets forth a position on Remand that  

essentially repackages arguments that were previously rejected by the ALJ and the Commission 

as to how the Commission should correct the errors identified by the Appellate Court in the 

ComEd decision and make whole the ratepayers who paid the excessive rates that resulted from 

the Commission‟s error.  As discussed below, those arguments should be rejected.  
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1. ComEd’s Interpretation of Controlling Illinois Case Law on Refunds and 

Remands Is Flawed, and Has Been Previously Rejected by No Less 

Authority Than the Illinois Supreme Court. 

 

 After first arguing that Commission-ordered refunds constitute unlawful retroactive 

ratemaking, ComEd acknowledges the existence of the Court‟s equitable power to invoke a 

refund remedy, as authorized in Independent Voters of Illinois v. Illinois Commerce Comm’n, 

117 Ill.2d 90 (1987), “for the time that the (flawed) rate order remained in effect following [the 

reviewing] court‟s decision.”  ComEd Init. Br. at 9.  ComEd, however, asserts that refunds can 

only be ordered if the Court specifically invokes the word “refund,” and that in this case, “the 

Appellate Court nowhere invoked its equitable powers to order a refund, so even factual 

questions relating to a refund are not properly before the Commission.”  ComEd Init. Br. at 10.   

 The foundation for ComEd‟s position on this point is its quotation of the IVI Court‟s 

affirmation of its holding in Mandel Brothers, Inc. v. Chicago Tunnel Terminal Co., 2 Ill.2d 205 

(1954), to maintain that rates that have been approved by the Commission “…cannot be deemed 

„excessive‟ for the purposes of awarding reparations, even if that rate order is set aside upon 

judicial review.”  ComEd Init. Br. at 7, citing IVI, 117 Ill.2d at 96.  This select language, 

however, does not explain the IVI Court‟s decision, and in fact, omits key portions of the 

decision that negate ComEd‟s argument.  The quote cited by ComEd appears in a portion of the 

decision dealing with the validity of Commission-approved rates during the pendency of an 

appeal of those same rates and prior to the issuance of the Court’s decision, in the absence of a 

stay or suspension.  IVI, 117 Ill.2d at 96-101.  ComEd‟s quotation does not reveal that IVI‟s 

refund analysis did not end there.  Following its conclusion that no refunds can be granted on 

Commission-approved rates challenged on appeal if no stay or suspension is in place, the Court 

then went on to address the refund issue from a different perspective: whether refunds are 
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allowed “…for the time that the rate order remained in effect following this court’s decision” – 

precisely the period at issue in this Remand.
2
  Specifically, the Court concluded:  

The parties agree that Mandel Brothers did not address the issues of the rates that 

are effective when a reviewing court reverses a Commission order and no stay has 

been obtained.  In the IVI‟s view, once a Commission order is reversed, the order 

is no longer valid.  The appellate court decided that a public utility is entitled to 

charge rates in reliance upon a Commission order until replaced by further order 

of the Commission. [citation omitted]  The appellate court concluded that its 

decision provides for an orderly transition from one rate to another.  The IVI says 

this decision is erroneous because the appellate court reasoned that either the 

reversed order must remain in effect or it must be replaced by the last prior valid 

order.  The IVI submits that the proper solution is, after a portion of the rate order 

is found invalid by a court, to void only the erroneous portion and the proper 

portion should remain in effect.  The IVI says this can be done if the Commission 

promptly sets a new rate and orders refunds for the period between reversal of the 

old rates and the effective date of the new rates. 

 

We consider that the IVI correctly states that Bell was not entitled to the full 

amount allowed under the 1971 rate order after portions of it were held invalid by 

this court. … As such, this court‟s decision holding that certain expenses and 

deductions allowed in the rate order were improper was final.  That portion of the 

rate order was invalid from the time this court entered its judgment.  The portion 

of the rates that was held to be erroneously set by the Commission should be 

refunded to customers who paid them from the time of this court’s previous 

decision until the new rates took effect January 1, 1974. 

 

IVI, 117 Ill.2d at 101-103 (emphasis added).  The Court‟s declaration that ratepayers were, in 

fact, entitled to refunds from the time of the Court‟s decision declaring the Commission order at 

issue unlawful until new rates took effect is directly on point here.  

 Continuing the thread of its argument that no refund should be ordered, the Company 

again cites IVI to state that the Act does not contain a remedy for ratepayers charged unlawful 

rates.  ComEd Init. Br. at 7-9.  But it was precisely the absence of a legal remedy in the Act that 

the IVI Court relied upon in reaching the conclusion that Illinois Bell‟s ratepayers were entitled 

to refunds, as “…the unavailability of a refund would force the consumer to pay a rate that has 

                                                           
2
 No party is claiming that a refund is owed ratepayers for the period between the Commission‟s issuance of its 2008 

Rate Order through the date of the Second District Appellate Court‟s decision in ComEd.  
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been held to be in excess of that established under proper criteria and would raise due process 

questions.”  IVI, 117 Ill.2d at 104.  The Court elaborated on its authority in express terms: 

The applicable sections of the Act allowing for review of Commission 

proceedings provide that a court may determine the lawfulness or reasonableness 

of a rule, regulation, order or decision and may vacate, modify or otherwise hold 

an order invalid. [citations omitted].  The refund here is a result of a direct, 

statutorily authorized, review of the Commission order.   

 

IVI, 117 Ill.2d at 105.  The IVI Court further observed that “The function of the courts in 

reviewing Commission proceedings would be meaningless if no remedy could be provided after 

the court holds that a Commission-approved rate order included allowance of improper expenses 

and deductions for the utility company.”  Id.   

ComEd also cites People ex rel. Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 348 

(1992) (“Hartigan II”) to assert that refunds cannot be ordered by the Commission in the 

absence of statutory authority or a specific order to do so by the Court.  ComEd Init. Br. at 9, 

citing Hartigan II, 148 Ill.2d at 397-98, 405, 412.   ComEd states at page 8 of its Initial Brief that 

“where a utility has collected a Commission-approved rate, the Commission lacks „subject 

matter jurisdiction over the terms and implementation of [a] refund.‟”  ComEd Init. Br. at 8, 

citing Hartigan II, 148 Ill.2d at 416
3
.  Emphasizing the word “judicially” established refund in a 

quote from the Hartigan II case, the Company argues that “the Appellate Court nowhere invoked 

its equitable powers to order a refund, so even factual questions relating to a refund are not 

properly before the Commission.”  Id. at 10.  

ComEd‟s discussion of the meaning of Hartigan II ruling, vis a vis its argument that no 

refund can be ordered by the Commission, is wrong, glosses over the critical facts of that case, 

and misquotes the decision.  First, ComEd‟s selective quotation omits the rest of the sentence at 

page 415 of the decision.  The full sentence reads:  “We also reverse the appellate court‟s 

                                                           
3
 The correct page reference, according to attorneys for ComEd, is 148 Ill.2d 415. 
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holding that the Commission has subject matter jurisdiction over the terms and implementation 

of the refund from Rate Order 1 rates and hold that the circuit court properly retained 

jurisdiction over the refund pursuant to Supreme Court Rule 305(b).”  Hartigan II, 148 Ill.2d at 

415.  ComEd‟s omission of the rest of that sentence, which comes from the Court‟s final 

“Summary” of the decision, significantly distorts the Hartigan II ruling.   

Highlighting the particular facts behind the Hartigan II ruling is critical to understanding 

why ComEd‟s reliance on the case to support its position that no refund is owed customers is so 

inherently flawed and baseless.  As a point of background, the Hartigan II ruling was the second 

time the case had been before the Court during the period in Illinois ratemaking history when 

ComEd was seeking rate base inclusion of the construction costs of the Byron I nuclear power 

plant.  In October of 1985, the Commission issued a rate order allowing ComEd an increase of 

$495 million associated with the Byron plant construction ( referenced as “Rate Order I” in 

Hartigan II).  Significantly, during this period, Illinois circuit courts handled direct appeals of 

Commission decisions.  On April 29, 1986, the circuit court reversed the Commission‟s Rate 

Order 1 decision, and remanded the case to the Commission for further proceedings.  In its 

holding that the Commission had applied the wrong reasonableness standard for approval of 

these construction costs, the court ordered the Commission to “roll back” the $495 million rate 

increase and to establish revised rates within 30 days that excluded the Byron construction costs.  

The court further ordered the Commission to exclude various costs related to Byron 1 from its 

rate base determination. 

Thereafter, ComEd petitioned the court to stay enforcement of its judgment.  In a May, 

1986 Order, the same court stayed enforcement of its judgment pursuant to Supreme Court Rule 

305(b), but predicated its stay order on several conditions, including that ComEd would collect 
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rates subject to refund and that the circuit court would retain jurisdiction to enforce those 

conditions.  See Hartigan II, 148 Ill.2d at 361.  In the interim of those proceedings, the General 

Assembly amended the Public Utilities Act to provide for direct appeals of Commission 

decisions to the appellate courts rather than the circuit courts.  See 220 ILCS 5/10-201(a).  In 

predicating its stay order on those conditions, the court made provisions for the refund of money 

collected under the unlawful Rate Order I in the event that the Supreme Court affirmed the 

circuit court‟s April 1986 decision on the merits.  Id.   

Thereafter, the Illinois Supreme Court in People ex rel. Hartigan v. Illinois Commerce 

Comm’n, 117 Ill.2d 120 (1987) (“Hartigan I”) affirmed the circuit court‟s reversal of the 

Commission‟s Rate Order I, but reversed as beyond the circuit court‟s statutory authority that 

part of the ruling that ordered the Commission to set certain rates within a limited amount of 

time and to exclude specific Byron I plant costs from its ultimate rate determination.  The 

Hartigan I court also noted that the remedy of a refund as set forth by the circuit court was 

“allowable,” leaving the question open as to which body, the Commission or the circuit court,  

was authorized to dictate the terms and implementation of the refund.  The case was then 

remanded back to the Commission.   

On Remand, the Commission issued a new rate order in which it determined that $291.1 

million of the $2.55 billion Byron I costs were unreasonable and disallowed them from rate base.  

The Commission also ordered ComEd to refund to its customers the money it had collected 

under Rate Order 1 during the period of May 1, 1986 through December 31, 1989, and then 

issued a supplemental order that set forth further terms of a refund. (Both the Remand and 

September orders are referred to as Rate Order II in the Hartigan II decision.)  Simultaneous 

with the Rate Order II proceedings, the circuit court heard arguments concerning its retained 
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jurisdiction over the refund process and the various terms necessary to implement and administer 

a refund which it had outlined in its May 1986 stay order.  In a October 12, 1989 decision, the 

circuit court entered an order entitled “Jurisdictional Statement” in which the court emphasized 

that its grant of the May 1986 stay order was expressly conditioned upon, inter alia, its retained 

jurisdiction to set the terms of any potential refund and implement the refund.  The circuit court 

noted that the Commission was not statutorily authorized to refund money collected pursuant to a 

rate order entered by it but later set aside on appeal.  The circuit court also held that its statutorily 

based review jurisdiction authorized by the Act terminated when it entered its April 1986 order 

that reversed and remanded the Commission‟s Rate I Order.  Significantly, the circuit court 

insisted that its May 1986 stay order and its conditions resulted from an act of discretion 

emanating from inherent judicial authority pursuant to Supreme Court Rule 305(b).  Hartigan II, 

148 Ill.2d at 364.  Therefore, the circuit court found its refund jurisdiction survived until its stay 

order and conditions were accomplished.     

The circuit court then issued a series of refund orders, involving the appropriate interest 

rate to be applied, that the refund calculation would incorporate the actual revenues – not costs – 

collected by ComEd under the discredited Rate I Order, the boundaries of the refund period and 

the instruction that the refund would be paid to historical customers.  Id.  The refund terms set 

forth in the circuit court‟s order directly conflicted with the refund terms set by the Commission 

in its Rate II Order.   

Due to the statutory amendment regarding direct appeals to the appellate court, the parties 

appealed to the appellate court the Commission‟s Rate II Order, the circuit court‟s refund order, 

and the circuit court‟s determination that it, rather than the Commission, retained subject matter 

jurisdiction over the terms and implementation of the refund from Rate Order I.   Id.  On appeal, 
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the appellate court (1) affirmed the Commission‟s findings and conclusions in Rate Order II 

regarding the reasonable Byron I costs allowable in rate base, and (2) held that the Commission 

had jurisdiction over the terms and implementation of the refund pursuant to Section 9-252 of the 

Act.  Hartigan v. Illinois Commerce Comm’n, 202 Ill.App.3d 917, 959-961.  The appellate court, 

however, reversed that part of Rate Order II which included 1989 revenues in the instant refund 

because the rates set for 1989 had previously been reversed by the Supreme Court in Business & 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192 (1989) 

(“BPI I”), the proper rates were as yet undetermined and, therefore, the appropriate refund 

amount for 1989 was unascertainable.  Id. at 365.  Accordingly, the appellate court held that the 

refund period at issue in the Hartigan I case ran from March 30, 1986 through December 1988.  

The appellate court remanded to the Commission the issue of whether the total refund amount 

should be based on actual dollars collected under the unlawful Rate Order I or on the projected 

revenues estimated in Rate Order I.  The appellate court further directed that if, on remand, the 

Commission further determined that the refund should be based on actual dollars collected, it 

must also offset these revenues with any increase ComEd experienced in actual operating 

expenses.  This was the appellate court decision addressed in Hartigan II.   

Thus, the issues before the Hartigan II court concerned:  (1) various Commission 

findings in Rate Order II regarding reasonable and unreasonable delays in the operation of Byron 

I, and the quantification of costs associated with the delays; (2) whether the Commission or the 

circuit court had jurisdiction over the terms and implementation of the refund associated with 

Rate Order I; and (3) the terms and conditions of the refund associated with the unlawful Rate 

Order I.  Hartigan II, 148 Ill.2d at 366.  
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Based on the facts as recited above, the Hartigan II Court did reverse the appellate 

court‟s conclusion that the Commission had rightful jurisdiction over the Rate Order I.  

However, it did so because the Court concluded that the appellate court‟s conclusion that the 

refund is based on Section 9-252 of the PUA misconstrued the Supreme Court‟s ruling in 

Hartigan I (the Supreme Court decision that upheld the circuit court‟s Rate Order I reversal), but 

reversed the circuit court‟s attempt at re-setting rates.  Hartigan II, 148 Ill.2d at 394-395. 

The Hartigan II court then referenced the IVI case, wherein the Supreme Court 

reaffirmed its decision in Mandel Brothers, which requires the utility to charge rates approved by 

the Commission throughout the appellate process unless the reviewing court stays or suspends 

the new rates.  Hartigan II, 148 Ill.2d at 394.  The Hartigan II court again affirmed the Mandel 

holding that reparations cannot be ordered for rates collected during the pendency of the appeal.  

However, the Court reaffirmed the Court‟s holding in IVI, in which the Court exercised its 

inherent powers to fashion an equitable remedy and, for the first time, ordered a refund of 

overcharges collected pursuant to the invalid portions of the rate order.  In doing so, the Court 

quoted IVI: 

That portion of the rate order was invalid from the time this court entered its judgment.  

The portion of the rates that was held to be erroneously set by the Commission should be 

refunded to customers who paid them. … To hold otherwise would allow Bell to continue 

collecting the unlawfully increased rate and benefitting from such, without a remedy to 

the customer, until the Commission conducts hearings and determines a new rate base.  

 

Hartigan II, 148 Ill.2d at 397, citing IVI, 117 Ill.2d at 102-103.  The Court further noted that “the 

refund of illegal rates collected under the Commission‟s Rate Order I is an equitable remedy 

made available to ratepayers pursuant to this court‟s equitable powers delineated in its decision 

in Independent Voters and is not a statutorily based remedy, as the appellate court concluded.  

Id.   
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In affirming the circuit court‟s Stay/Refund order, the Hartigan II Court, too, specifically 

noted that the refund activities of the circuit court “were authorized by Supreme Court Rule 305 

and were clearly the exercise of a discretionary authority well within this Court‟s inherent 

judicial powers.”  It noted, too, that at  the time of the circuit court‟s May 16, 1986 Refund/Stay 

Order, the circuit court noted that “there was simply no law, statutory or caselaw, in Illinois 

which authorized a refund to consumers once a rate was declared to be illegal.”  Hartigan II, 148 

Ill.2d at 398, citing the circuit court‟s Jurisdictional Statement.  The IVI decision, which firmly 

established the Commission‟s authority to establish refunds after a rate order is reversed by a 

reviewing court, was decided a year after the circuit court‟s decision (and reliance on Supreme 

Court Rule 305) in 1987.   

In sum then, the Hartigan II Court‟s decision to reverse the appellate court‟s finding that 

the Commission, and not the circuit court, had jurisdiction, was specifically based on the 

appellate court‟s misreading of Section 9-252 and the concept of equitable powers, particular to 

that case.  In no way was the decision a blanket rejection of Commission-ordered refunds 

associated with orders deemed unlawful by an appellate court, as ComEd suggests.  Most 

importantly, and of particular relevance in this proceeding, in no way can the case be cited as 

authority for ComEd‟s view that an appellate court must specifically use the word “refund” in 

order for the Commission to implement a refund during a Remand proceeding that involves 

correcting the error identified by the appellate court.   

2. Contrary to ComEd’s Interpretation of the Hartigan II and IVI 

Rulings, the Second District Court in ComEd  Did Not Have to 

Specifically Direct the Commission to Issue a Refund on Remand 

for the Commission to Order One in this Proceeding.  

 

Following its flawed, if not misleading interpretation of the Hartigan II and IVI 

decisions, ComEd asserts that “[t]he Appellate Court‟s mandate remanding this case to the 
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Commission for further proceedings says nothing at all about a refund.”  ComEd Init. Br. at 10.  

Without any citation to particular language from the very mandate it professes to understand, 

ComEd then writes that rather than directing the Commission to consider a refund on remand, 

“the Appellate Court‟s remand order directed the Commission to revisit its ratemaking 

methodology for purposes of prospective ratemaking.”  Id. ComEd declares that this need to 

revisit prospective ratemaking was satisfied when the Commission entered its 2011 Rate Order 

on May 24, 2011, setting new prospective rates.  Id.  ComEd is wrong on all counts. 

In order to accurately determine a utility's revenue requirement, the Commission 

established filing requirements under which a utility must present its rate data in accordance with 

a proposed one-year test year. The Commission‟s 2011 Rate Order in Docket No. 10-0467 set 

prospective rates based on a 2009 test year, pursuant to the Commission‟s test year rules.  The 

purpose of the test-year rule is to prevent a utility from overstating its revenue requirement by 

mismatching low revenue data from one year with high expense data from a different year.  

Business & Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 

192, 219 (1989); Business & Professional People for the Public Interest v. Illinois Commerce 

Comm’n, 146 Ill.2d 175, 237-238 (1991).  The 2011 Rate Order determined that existing rates 

were inadequate to provide a compensatory return prospectively.  220 ILCS 5/9-201.  The Order 

in no way addressed the sufficiency of the return on equity earned by ComEd from September 

30, 2010 through May 31, 2011 (the refund period at issue here), and there is no evidence that 

ComEd under-earned during that period, even in the testimony in this case that was stricken.  

The successor rates issued in the Docket No. 10-0467 rate order (which increased ComEd‟s 

rates) do not negate the need for the Commission to correct its error in the 2008 Rate Order of 

failing to include the accumulated depreciation on embedded plant during the post-test-year 



14 

 

period, and make ratepayers whole for the excessive rates that resulted from that error during the 

refund period of September 30, 2010 (the date of the ComEd decision) through May 31, 2011 

(the last day that the unlawful 2008 Rate Order was in effect).   

As noted in the AG-CUB Initial Brief, ComEd‟s argument is directly contradicted by the 

IVI decision.  The IVI Court addressed the very same fact situation that ComEd relies upon in 

opposition to the refund – that new rates implemented during the pendency of an appeal of an 

earlier rate order negate the need for a refund – and reached the opposite conclusion to ComEd‟s 

view in support of a refund.  See AG-CUB Init. Br. at 16-19.  In challenging IVI‟s request for a 

refund in front of the Supreme Court, Bell pointed out that the Commission had granted it a 

$58.6 million increase in a subsequent rate order entered during the pendency of the appeal.  But 

the Supreme Court was adamant in reversing the denial of the refund: 

The Commission, in setting new rates after reversal of the 1971 

rate order, allowed Bell a rate increase totaling $58.6 million.  Bell 

overlooks, though, that it was allowed to collect from October 1, 

1973, the date of this court‟s previous decision, through January 1, 

1974, the improper portions of the previous rate schedule.  The 

refunds ordered here should be comprised of the difference 

between the original rates set in the 1971 rate order and the rates 

that would have been charged if they had been set in accordance 

with the views expressed in the previous decision for the period 

between reversal by this court and the effective date of the new 

rate order. 

 

IVI, 117 Ill.2d at 105.  As the IVI Court made clear, the fact that a subsequent rate order has been 

issued by the Commission that increases rates above the level of the rate order that is the subject 

of a pending appeal does not erase or negate the need for the Commission, on remand, to (1) 

correct the error that resulted in excessive rates during the period between the issuance of the 

Court‟s opinion and the date that new rates took effect as a result of the subsequent order, and (2) 

make ratepayers whole for the excessive rates that they paid during the Refund period as a result 
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of that Commission error.  The Company‟s argument on this point simply is not supported by 

Illinois law.    

 Moreover, the assertion that the Appellate Court‟s failure to explicitly invoke the term 

“refund” in this instance somehow precludes a refund is a red herring.  In IVI, the Supreme Court 

specifically upheld the distribution of refunds based on its previous holding in Illinois Bell 

Telephone Co. v. Illinois Commerce Comm’n., 55 Ill.2d 461 (1973) (“Bell”), that certain costs 

had been improperly included as operating expenses in Bell‟s rates.  The Bell decision never 

specifically invoked the Supreme Court‟s equitable jurisdiction to fashion a remedy for 

ratepayers.  But the Supreme Court nonetheless concluded that the absence of this language was 

irrelevant to the need to provide ratepayers with restitution, reasoning that what mattered was 

Bell’s holding that Commission-approved rates “included allowance of improper expenses and 

deductions for the utility company”  IVI, 117 Ill.2d at 105.  The Court made this obvious when it 

admonished that the role of the courts would be “meaningless” if their authority was limited to 

merely pointing out errors that they were then powerless to remedy.  Id. 

 The facts are clear.  The rate base approved by the Commission in its September 10, 2008 

Rate Order was inflated due to its failure to reflect the accumulated depreciation on embedded 

plant through the post-test-year period.  That error resulted in ComEd‟s customers paying 

excessive, unlawful rates.  The Commission is obliged in this Remand proceeding to correct the 

error and order a Refund for the ratepayers who paid the excessive rates during the period at 

issue.    

3. ComEd’s Assertion that it was not Unjustly Enriched During the 

Refund Period at Issue Is Likewise Flawed. 

ComEd next asserts, as its fallback argument, that even assuming the Appellate Court left 

open the possibility of a Commission-ordered refund, “ComEd was not in fact enriched on 
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account of the Commission‟s methodological error” because it “under-recovered its costs during 

the putative refund period.”  ComEd Init. Br. at 11.   This argument, like its interpretation of 

Illinois law related to the Commission‟s authority to issue refunds on remand, is faulty and 

contradicted by the very caselaw ComEd cites to support its position. 

  ComEd argues that principles of equity and restitution, for example, support their view 

that no unjust enrichment by ComEd took place by the “matching” error identified by the Court 

during the refund period at issue.  Citing the Hartigan II ruling, ComEd bootstraps the Illinois 

Supreme Court‟s pronouncement on principles of equity to assert that “measuring the amount of 

a refund accords with the principle that a utility is entitled to a just and reasonable recovery on its 

investment.”  ComEd Init. Br. at 12.
4
  Here again, the Company‟s view is premised on the notion 

that because the Commission increased the Company‟s rates on May 24, 2011 in the Docket No. 

10-0467 rate case, ComEd received no undeserved benefit during the refund period at issue.   

But this argument overlooks the Hartigan II Court‟s explicit pronouncement on the 

nature of equity.  In ruling on the terms and methodology that the circuit court established 

pursuant to that court‟s retained, equitable jurisdiction over the refund in connection with 

ComEd‟s Byron I nuclear plant, the Hartigan II Court was clear: “…the goal of equity is to make 

                                                           
4
 ComEd also erroneously asserts at page 13 of its Brief that the Hartigan II Court looked to a subsequent rate order 

(Rate Order II, highlighted earlier in this Reply Brief) “as providing the „just and reasonable rate‟ that should have 

been collected during a preceding refund period,” and concluded that “To the extent that the subsequent rate order 

(reflecting increased actual costs) was higher than the invalid rate actually charged, no refund was required. “  

ComEd Init. Br. at 13, citing Hartigan II, 148 Ill.2d at 409.  Once again, ComEd distorts and misstates the Hartigan 

II ruling.  As the ALJ correctly noted in her September 16
th

 ruling, the Hartigan Court, like the IVI Court, addressed 

this contention head-on and rebuffed the utility argument that actual expenses and earnings performance during the 

refund period should reduce (or eliminate) the Commission-computed refund.  The portion of the Hartigan decision 

cited by ComEd in support of this misplaced argument relates to the Court‟s discussion of the refund period – not 

whether actual costs should or should not be included in a refund calculation.  As noted above, the Court specifically 

addressed and rejected ComEd‟s claim (and the appellate court‟s affirmation) that actual expenses must be 

incorporated into a refund calculation.  Hartigan, 148 Ill.2d at 410; See ALJ Ruling at 3.  ComEd fails to inform the 

Commission that the Hartigan language referenced was, contrary to ComEd‟s claim, explaining why the Court was 

omitting calendar year 1989 from the refund period – not asserting a ruling or even dicta about including actual 

expenses in a refund calculation.     
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the aggrieved party whole.”  Hartigan II, 148 Ill.2d at 405.  Neither the existence of a subsequent 

ComEd rate filing during the pendency of the Second District appeal nor the Commission‟s 

issuance of a rate order on May 24, 2011 transform ComEd into the aggrieved party for purposes 

of this Remand proceeding.  The Second District Court in ComEd concluded that the 

Commission had approved an inflated rate base in setting rates in its 07-0566 order, a conclusion 

that can only point to ratepayers as the aggrieved party.  ComEd, 405 Ill.App.3d at 405.  The 

Court held that the Commission‟s failure to reflect the accumulated depreciation on embedded 

plant in the post-test-year period was inconsistent with the test year matching principle in that it  

“…artificially boosted the value of ComEd‟s rate base in violation of test-year principles.”  Id. at 

407.  In reversing the Commission‟s Order, the Court reasoned that the increase in accumulated 

depreciation associated with existing plant during the post-test-year period “…is a change that 

affects ratepayers and therefore must be factored into the rate base.”  Id. at 406.   

 ComEd‟s position that the Commission should deny a refund to ratepayers even as the 

Commission acts in this docket to correct the error cited by the Appellate Court is premised on 

the notion that the Commission‟s 2011 Rate Order established the rates that should have been in 

place during the refund period at issue here, rather than the prospective rates set as of June 1, 

2011.  Such a finding by the Commission would amount to a violation of the Commission‟s test 

year rules and the Public Utilities Act‟s prohibition against retroactive ratemaking.  The 

Commission may alter or amend its past practice, but it must follow the procedures set forth in 

its rules and the Act.  Business & Professional People for the Public Interest v. Illinois 

Commerce Comm’n, 136 Ill. 2d 192, 226 (1989) (“BPI I”).  The Illinois Supreme Court has held 

repeatedly that the Public Utilities Act does not permit retroactive ratemaking; that is, once the 

Commission establishes rates, the Act does not permit refunds if the established rates are too 
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high, or surcharges if the rates are too low.  BPI I, 136 Ill.2d at 209; Citizens Utilities Co. v. 

Illinois Commerce Comm’n, 124 Ill. 2d 195, 207 (1988).  The rule prohibiting retroactive 

ratemaking is consistent with the prospective nature of the Commission's legislative function in 

ratemaking.  The exception to the rule against retroactive ratemaking occurs when a Commission 

decision is declared unlawful and ratepayers are made whole for having paid excessive rates.  

IVI, 117 Ill. 2d 90, 105.  The Commission should reject ComEd‟s unorthodox, unlawful 

assessment of the findings and impact of that 2011 rate order.     

4. The Facts in this Remand Proceeding Do Not Negate the Illinois 

Supreme Court’s Ruling in IVI, Which Specifically Recognized the 

Need to Compensate Ratepayers After a Court Holds that a 

Commission-approved Rate Order is Unlawful.  

 

While acknowledging the fact that the IVI decision specifically rejected the utility 

argument that it was not unjustly enriched during the refund period at issue because a subsequent 

rate order issued during the pendency of the appeal increased the company‟s rates (IVI, 117 Ill.2d 

at 105), ComEd next argues that the circumstances of this case are different than those in IVI and 

“justify a different outcome.”  ComEd Init. Br. at 14.  ComEd argues that the error corrected by 

the ComEd Court in this case (the Commission‟s failure to include accumulated depreciation on 

embedded plant in the post-test-year period in the calculation of the Company‟s rate base) is 

different than the error identified in the IVI case (unlawful recovery of certain utility expenses). 

Id.  ComEd revives its argument that no unjust enrichment occurred during the refund period 

(presumably due to the Commission‟s issuance of the 2011 rate order).  The Company also seeks 

credit for its “good faith” -- albeit unlawful – proposal that the Commission ignore the 

accumulated depreciation on embedded plant in the post-test-year period, noting that it had been 

adopted by the Commission in previous Commission orders.  Id. at 15.  The Company further 
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adds that “every dollar that ComEd included in its rate base was spent on equipment and labor 

that actually served customers.”  Id. at 14. 

These arguments should be rejected out of hand.  There is no statutory or Illinois case law 

that supports an argument that the ICC, on remand from an appellate court ruling that declared a 

Commission decision unlawful, when determining the refund owed ratepayers who paid 

excessive rates associated with the agency‟s error, should evaluate (1) the utility‟s actual 

earnings performance during the refund period at issue; (2) the “kind” of excess costs included in 

the unlawful rates; (3) how the utility spent the rates deemed excessive by the appellate court or 

(3) whether the utility acted in good faith or its own pecuniary interests in proposing the 

particular ratemaking treatment eventually declared unlawful.    

Utility motivations for ratemaking proposals, and how revenues deemed excessive by the 

Second District Appellate Court in ComEd were spent is irrelevant to the Commission‟s singular 

duty in this case:  to correct the error identified by the Appellate Court and refund to ratepayers 

the excessive rates that resulted as a result of the error committed in the 2008 Rate Order during 

the identified refund period.   

5. The Commission Should Reject ComEd’s Invitation to “Match” 

Actual Refund Period Revenues with ComEd’s Actual Costs for 

the same Period. 

 

Finally, ComEd argues that “in order to give effect to the Appellate Court‟s concern in 

this case with „matching,‟ any refund should be calculated by matching revenues with costs for 

the same period.  Acknowledging the need to utilize actual revenues in any refund calculation, 

ComEd asserts that “the logic of the Appellate Court‟s decision dictates that actual revenue data 

must be matched with actual cost data.”  ComEd Init. Br. at 15.  These arguments, once again, 
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ignore the unambiguous holdings of the IVI and Hartigan II cases, and erroneously contort the 

clear decision of the Second District ruling in ComEd.   

As the ALJ correctly noted in her September 16, 2011 ruling of this proceeding, the 

utility that was a party in the IVI case, Illinois Bell Telephone Company made similar arguments 

to the court that ComEd makes in the testimony rightly excluded by the ALJ:  that any refund 

resulting from the Commission‟s Court-ordered correction of an order ruled unlawful by a Court 

must be offset to account for its “actual costs” and its earnings performance during the refund 

period at issue.  ALJ Ruling at 3.  The Illinois Supreme Court in IVI couldn‟t have been clearer 

in its rejection of that argument.  In doing so, the Court noted that it had been permitted to collect 

the improper portions of the rate schedule eventually deemed illegal by the Court, and that the 

refunds should be comprised of the difference between the original rates and the rates that would 

have been charged if they had been set in accordance with the views expressed in the previous 

decision for the period between reversal by the Court and the effective date of the new rate order.   

IVI, 117 Ill.2d at 105.  Moreover, as noted above in footnote 4 of this Reply Brief, the Hartigan 

II Court specifically addressed and rejected ComEd‟s claim (and the appellate court‟s holding 

that was being reviewed in that  case) that actual expenses must be incorporated into a refund 

calculation.  Hartigan, 148 Ill.2d at 410; See ALJ Ruling at 3.   

For all of the reasons discussed above, ComEd‟s arguments that assert no refund is 

appropriate or permissible in this Remand should be rejected. 

B. Third Quarter 2008 Plant Additions Should Be Excluded in the 

Commission’s Computation of the Refund Owed Ratepayers. 

 

In its Brief, ComEd argues that the Appellate Court recognized that not permitting the 

Commission to consider the issue of whether third quarter plant additions should be included in 

the recalculated rate base “would be manifestly unfair to ComEd.”  ComEd Init. Br. at 17.  
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ComEd also acknowledges that the Appellate Court understood that it could not direct the 

Commission to include the third quarter 2008 plant additions in the rate base.  Id.  However, 

ComEd asserts that “the Appellate Court was plainly of the view that …if that (third quarter 

2008 plant evidence) was credible, to account for the third-quarter 2008 plant additions in 

calculating any refund due to customers.”  Id. at 18.   As discussed below, this interpretation of 

the Appellate Court‟s Remand Mandate should be rejected. 

 

1. The Appellate Court did Not Implicitly Support a Commission Finding 

that Actual Evidence of Third Quarter 2008 Plant Additions Should 

Offset Any Refund Calculation, as ComEd Suggests.  

 

  ComEd‟s assertion that an implicit directive by the Appellate Court to incorporate the 

third quarter 2008 plant data is apparent within its instructions on Remand is not supported by 

the law or the facts relevant to this case.  First, as the Court aptly noted in its decision, “a court is 

limited to reviewing whether the Commission set out adequate findings of fact supporting its 

decision and whether the findings are against the manifest weight of the evidence.”  ComEd, 405 

Ill.App.3d at 408, citing Business and Professional People for the Public Interest v. Illinois 

Commerce Commission, 146 Ill.2d  175, 196 (1991) (“BPI II”).  The Court made no 

determination whatsoever regarding the need for or quality of evidence at the time the 

Commission entered its Order on September 10, 2008.  It merely observed that no findings of 

fact had been made on this matter.  The Court did not suggest that existing evidence on any pro 

forma plant additions, including third quarter 2008 plant additions, was either deficient or absent 

from the record.  In fact, that opportunity was available to the Commission by virtue of the fact 

that the 07-0566 record contained ComEd‟s original proposal for the inclusion in rate base of 

three quarters of pro forma plant additions.  In effect, the Court endorsed only ComEd‟s right to 
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petition for such treatment, and left it to the Commission to enter findings of fact on those 

additions. 

 AG-CUB, the Commission Staff and the Illinois Industrial Energy Consumers (“IIEC”) 

all agree that the Commission should not incorporate third quarter 2008 plant additions in its 

calculation of the refund owed ratepayers in this Remand proceeding.  The Commission‟s final 

order specifically rejected ComEd‟s invitation to assert that “the Company has shown that these 

(third quarter) pro forma plant additions are reasonably certain to occur,” as ComEd had 

proposed in its Exceptions brief.  See AG-CUB Init. Br. at 23-24.  Instead, after considering the 

record evidence, the Commission found that only the first and second quarter plant additions met 

the requirements of its test year rules and were properly included in rate base. 2008 Rate Order at 

27-28.  Given the Commission‟s explicit consideration of the third quarter plant additions in the 

2008 Rate Order, as discussed at pages 19-27 of the AG-CUB Initial Brief, the Commission need 

not revisit or re-evaluate third quarter plant additions.  The Commission has already based its 

decision to incorporate second quarter plant additions through June 30, 2008 on specific findings 

of fact, and made clear that its decision to adopt the second quarter numbers was based on record 

evidence.   

 As aptly noted by IIEC in its Brief, under the PUA, the Commission has an affirmative 

duty in a rate setting proceeding to “establish the rates or other charges . . . which it shall find to 

be just and reasonable.” 220 ILCS 5/9-201(c); IIEC Init.Br. at 5. That determination must be 

made on the entire record, including ComEd‟s testimony and other evidence supporting its 

proposed third quarter 2008 plant additions adjustment.  220 ILCS 5/10- 103; Id.  As laid out in 

detail in the AG-CUB Initial Brief, the Commission was clear in its 2008 Rate Order that it was 

basing its conclusion to adopt the second quarter 2008 pro forma plant additions as known and 
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measureable on evidence in the record, and not the Stipulation.  See AG-CUB Init. Br. at 19-31. 

In short, the 2008 Rate Order itself makes clear that the Commission had the third quarter 

additions evidence before it but specifically determined that “the evidence, coupled with the 

relevant legal standards, supports the conclusion that the pro forma additions for the first and 

second quarters of 2008 meet the requirements of Section 287.40 and are therefore properly 

included in rate base.”  2008 Rate Order at 28.  What is left in this Remand proceeding, in 

addition to incorporating the accumulated depreciation associated with embedded plant in the 

rate base calculation, is the addition of language clarifying its rejection of the third quarter plant 

additions. 

ComEd also argues that Staff witness Thomas Griffin, in the case below, “took no 

position on the third-quarter 2008 plant additions.”  ComEd  Init. Br. at 18.  That assessment, 

however, amounts to revisionist history.  In fact, Staff witness Griffin‟s direct testimony argued 

that pro forma additions to ComEd‟s rate base be limited to forecasted plant additions through 

December 30, 2007.  Staff Ex. 2.0 at 6-7.  Later in the case, ComEd and Staff reached agreement 

on a proposal to include pro forma plant additions through June 30, 2008.  As part of the 

Stipulation, Staff and ComEd jointly proposed to reduce the proposed pro forma additions by 

$171,755,000.  The Stipulation also provided that ComEd would file a late-filed exhibit or 

compliance filing showing actual and projected pro forma additions for the six months ended 

June 30, 2008.  If the actual pro forma additions for that period were less than projected, the rate 

base would be reduced accordingly.  Staff viewed the adjustment as reflecting a reasonable 

amount for those pro forma plant additions that would be known and measurable under the 

Commission„s test year rules for historical test years, referencing 83 Ill. Adm. Code 287.20 and 
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83 Ill. Adm. Code 287.40.  Staff Ex. 15.0 Corr. at 6-7.  Thus, ComEd‟s assessment of the 

evidence below is a bit lacking, if not distorted. 

2. Incorporating Actual Third Quarter Plant Additions Would Constitute 

Unlawful Retroactive Ratemaking.   

 

ComEd further argues that it presented actual data of third quarter 2008 plant additions  

that was “unrefuted” by Staff or intervenors.  ComEd Init. Br. at 18.  The Company notes that the 

Commission cannot “blind itself to reality and determine that the third quarter 2008 additions 

were too uncertain to be included in rate base, when those plant additions were in fact made and 

were subsequently included in rate base by the Commission in its Order just four months ago in 

the 2010 Rate Case.”  Id. at 19.  These arguments, too, miss the mark, and amount to an 

invitation for the Commission to engage in unlawful retroactive ratemaking.  

Given the mere passage of time since the 2008 rate order, it is neither surprising nor 

remarkable that ComEd can produce actual data of its plant investment over that time period.  

Just as the IVI Court ruled that the entry of a new rate order during the pendency of an appeal 

does not negate the need to make ratepayers whole for the excessive rates charged under an 

unlawful order, neither does the entry of a new rate order increasing rates that, by virtue of the 

passage of time and the test year selected, constitute evidence that the third quarter plant 

additions should be incorporated as an offset to the refund issued in this Remand.  See IVI, 117 

Ill.2d at 105. 

As for the evidence related to actual third quarter investments, this too is unavailing.  

Incorporating ComEd‟s actual third quarter 2008 investment is akin to the retrospective 

ratemaking that is prohibited by the IVI and Hartigan II rulings.  The Hartigan II Court 

specifically addressed the appropriate parameters for a Remand analysis, and they do not include 

examining evidence of actual expenses (in this case, actual plant investments) incurred during 
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the refund period at issue. ([O]perating costs should already have been taken into account by the 

Commission at the time it determined what the rates should have been…”)  Hartigan II, 148 

Ill.2d at 409-410.   

As Staff noted in its Brief, too, when the Commission applies a determination made by a 

court that is the result of a statutory authorized review of a Commission order, that is not 

retroactive ratemaking. Staff Init. Br. at 10, citing IVI, 117 Ill. 2d at 105.  However, if the 

Commission makes a ratemaking determination – in this instance, including 2008 third quarter 

plant additions as known and measureable – such a finding can only be applied prospectively 

given that “[t]he Commission is statutorily authorized to change rates and, because ratemaking is 

legislative in nature, rates can be changed only prospectively.” Id., citing IVI, 117 Ill.2d at 104.  

Staff is correct in asserting that a Commission finding that third quarter plant additions are 

known and measureable can only apply prospectively, and given that ComEd already has in 

effect new rates that incorporate third-quarter plant additions in rate base, the issue is moot.   The 

Second District Court in ComEd was unaware of the pending Docket 10-0467 (which was 

irrelevant to its review of the 2008 Rate Order) when it directed that ComEd should be permitted 

to petition for inclusion of the third quarter 2008 plant additions as a part of this Remand.  

As AG-CUB noted in its Initial Brief, the relevant question in this Remand, with respect 

to these plant additions, is:  Did the Commission consider the third quarter additions evidence 

when it approved the rate base amounts in its 2008 Rate Order?  The evidence described above – 

both Mr. Griffin‟s testimony which only endorsed a June 30, 2008 pro forma period as the outer 

boundary of permissible post test year additions, as well as the Commission‟s reasoning that 

specifically noted that it was basing its post-test-year analysis on the record evidence, and that 

“the Stipulation is irrelevant to the Commission for purposes of our determinations in this 
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matter” (2008 Rate Order at 11) -- support the AG-CUB position that the Commission gave due 

consideration to the sought-after third quarter plant additions and rightly rejected their inclusion 

in rates.   

Even if the Commission disagrees with AG-CUB, Staff and IIEC that it in fact 

considered the third quarter plant additions at the time it entered its 2008 Rate Order, the 

Commission cannot now go back, given the existence of the 2010 Rate Order that incorporated 

those additions, and retroactively adjust the refund amount.  Under Illinois law, the Commission 

can only set rates prospectively.  Section 9-201 of the Public Utilities Act ensures that rates for 

utility service are set prospectively.  220 ILCS 5/ 9-201.  The Illinois Supreme Court has held 

repeatedly that the Public Utilities Act does not permit retroactive ratemaking; that is, once the 

Commission establishes rates, the Act does not permit refunds if the established rates are too 

high, or surcharges if the rates are too low. BPI I, 136 Ill.2d at 209; Citizens Utilities Co., 124 Ill. 

2d at 207.  The rule prohibiting retroactive ratemaking is consistent with the prospective nature 

of the Commission's legislative function in ratemaking.  

C. The Correct Refund Period Begins on September 30, 2011 and Ends on May 

31, 2011. 
 

ComEd argues that the refund period should end on May 23, 2011, the last day before the 

Commission‟s 2011 rate order.  ComEd Init. Br. at 21.  ComEd‟s theory, however strained, is 

that because the Commission granted ComEd‟s rate increase request in an order dated May 24, 

2011, the rates ComEd had been charging (which were approved in the 2008 Rate Order) were 

deemed “invalidated.”  Id. at 21-22.  ComEd argues that it should not be punished – and 

“customers should not be able to benefit from” – the “unavoidable lag” in implementing a new 

rate order.  Id. at 22.  Remarkably, ComEd even blames the Memorial Day holiday weekend for 

adding to the “regulatory lag” delaying the implementation of the new rates.  Id.  As explained in 
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AG/CUB‟s Initial Brief, however, the relevant and controlling consideration in determining the 

refund period is the time during which customers were paying the unlawful rate.  AG/CUB Init. 

Br. at 9-11.  That period unequivocally started as of the date of the ComEd decision and 

continued through May 31, 2011, the last day before the new rates went into effect.   

ComEd‟s theory regarding the refund period rests on the previously rejected and 

invalidated presumption that because ComEd was not unjustly enriched by collecting rates that 

the Commission ruled were too low, it should not be subject to refund.  As is discussed at length 

in AG/CUB‟s Motion in Limine and this Reply Brief, this theory has been expressly rejected by 

Illinois courts and has no place in this debate.  See, e.g., AG/CUB Motion in Limine at 5-11.  

Furthermore, to characterize customers as receiving some purported “benefit” from the 

regulatory time lag between the issuance of the Commission‟s 2010 rate order and the 

implementation of the new rates demonstrates ComEd‟s flagrant disregard for the standard set 

forth in IVI and the refund lawfully due its customers.   

The Commission should not be swayed by ComEd‟s unceasing – yet totally erroneous – 

insistence that the fact that the Commission granted it a rate increase somehow invalidates the 

decision in ComEd.  As argued in AG/CUB‟s Initial Brief (at 9-11), the Illinois Supreme Court 

made clear that the key determination in calculating the refund owed is “the difference between 

the original rates set in the [sic] rate order and the rates that would have been charged if they had 

been set in accordance with the views expressed in the previous decision.”  IVI, 117 Ill.2d at 105.  

Thus, while ComEd may have been permitted to collect higher rates after the Commission‟s May 

24, 2011 Order, customers were still paying the rate, a portion of which was determined to be 

excessive and invalid, in place before the new rates were approved.  If rates had been set in 

accordance with the ComEd decision, and accumulated depreciation had been properly 
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accounted for to match the contemporaneous pro forma increase to rate base, ComEd‟s 

customers would have been paying less for the entire period those rates were in effect, or through 

May 31, 2011.  That is the only proper and relevant consideration in determining the refund 

period. 

 

D. ComEd’s Proposal to Distribute the Refund to Current Customers Only and 

Spread the Refund Amount Out over 12 Months Should be Rejected. 

 

 ComEd argues in its Brief that any refund issued by the Commission should be awarded 

to current customers only, and over a period of 12 months.  ComEd Init. Br. at 22-27.  The 

Company argues that Section 9-253 of the Act does not apply to “equitable” refunds, and further 

states that the time, expense and effort of locating historical customers would be substantial and 

even subject to fraudulent claims.  Id. at 24.   

 As noted in the AG-CUB Initial Brief, while AG-CUB can appreciate there may be some 

difficulty in tracking down customers who overpaid, Section 9-252 is clear on the need to set 

aside funds for historical customers that paid excessive rates.  The statute took effect in 1994, 

after a series of Supreme Court reversals of Commission rate orders, including the Hartigan II, 

BPI I and BPI II decisions.  No language in the statute suggests it would not be applied to 

refunds resulting from appellate court reversals of Commission decisions, as ComEd suggests.  

That being said, the Commission should enter findings, consistent with subsections (a) through 

(h) of Section 9-252 of the Act, that seek to minimize the expense associated with locating 

historical customers so as not to inefficiently drain the refund pool.  

 ComEd also proposes that any refund should be paid over an annual period that 

corresponds to a period of twelve consecutive, monthly periods.  ComEd Init. Br. at 27.   The 

Company asserts that this method accounts for different load shapes, seasonal usage patterns and 
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makes administrative sense for accurate forecasting of the billing determinants upon which the 

refund would be based. ComEd Ex. 58-0 at 5-6.  Staff witness Harden testified that this length of 

time “may be reasonable depending on the circumstances.”  Staff Ex. 23.0 at 5.  She notes, 

however, that customers should receive their refunds as soon as possible and twelve months may 

be too long if the refund is less than a penny per kWh.  Id.  In its Brief, Staff noted that the 

Harden recommendation that the refund period be determined by setting the refund to an amount 

no less than 1.0¢/kwh per month, even if the resulting refund period is less than twelve months.  

Staff Init. Br. At 22.  In response to IIEC discovery, introduced as IIEC Group Cross Exhibit 1 

on Remand, however, Ms. Harden testified that this recommendation was not intended to deny 

any class of customers, such as large industrial customers whose per kWh refund credit might be 

less than the minimum credit of 1 cent per kWh, a refund on Remand.   IIEC Group Cross 

Exhibit on Remand 1 at 3.   

 AG-CUB concur with Ms. Harden‟s recommendations on refund particulars, as outlined 

in Staff‟s Brief, and further note that it would be reasonable to ensure that the refund calculated 

be placed in the hands of ratepayers who were overcharged as a result of the Commission‟s 

unlawful order as soon as possible. See Staff Init. Br. at 21-23. Again, AG-CUB urges the 

Commission to enter a finding that the refund be distributed, at a maximum, over the same time 

period that ratepayers paid excessive rates:  a period of eight months.  While a one-time refund 

would be ideal, AG-CUB recognizes that such a timeline would impose difficulties with respect 

to identifying historical customers owed refunds.  Given the length of time customers have 

waited to be reimbursed by ComEd, an eight-month time frame is a reasonable, compromise 

outcome that should be considered by the Commission.   
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E. The Commission Should enter a Finding that Prohibits ComEd from 

Incorporating any Expense and Revenue Adjustments Associated with the 

Refund Ordered in this Proceeding in any Future Formula Rate Filing. 
  

 Since the record in this Remand Proceeding closed, the General Assembly passed 

legislation that changes the way ComEd‟s and Ameren Illinois‟ electric delivery service rates 

will be regulated by the Commission going forward.  Under the new legislation, these companies 

can seek annual adjustments in rates based on a formula primarily derived from actual, historical 

data supplied in their respective FERC Form 1 filings.  Public Act 97-0616; 220 ILCS 5/16-

108.5(c).  To the extent that the expense and revenue losses associated with this Remand Order 

could be construed by ComEd as “actual” costs, the Commission should include a finding in this 

Remand Order that prohibits ComEd from incorporating in any future formula rate filing with 

this Commission recovery of (1) any and all expenses associated with carrying out the 

Commission‟s Remand Order, and (2) “lost revenues” or revenue decreases associated with 

issuing any refund ordered.  Such a finding will protect ratepayers who paid excessive rates as a 

result of the unlawful 2008 Rate Order and ensure that ComEd is not unjustly enriched as a result 

of an Order deemed unlawful.    

III. CONCLUSION 

ComEd‟s interpretation of the relevant Illinois case law is a desperate attempt to avoid 

making ratepayers whole and instead turn this remand into a “do-over” of issues the Commission 

has already decided.  Adoption of the Company‟s view of the law would eliminate a refund 

rightly owed to ratepayers based on the ill-conceived claim that a subsequent Commission rate 

order amounted to a finding that ComEd was under-earning during the Refund period and that 

any refund owed ratepayers as a result of the Commission‟s failure to offset pro forma additions 

with accumulated depreciation on embedded plant must be offset to ensure ComEd‟s earnings 
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during that period.  That argument is contrary to Illinois law and inconsistent with principles of 

equity that are the basis for the Refund calculation that is central to this Remand proceeding.    

The Commission should enter a Refund Order that compensates ComEd ratepayers who 

overpaid as a result of the Commission‟s error in its 2008 Rate Order, in a one-time refund 

payment of approximately $36.7 million
5
 plus interest, calculated using the Commission‟s 

approved customer deposit interest rate of 0.50%.  The payment period for the refund should not 

be spread over a 12-month period, as ComEd proposes.  Rather, the refund amount should be 

distributed to the ComEd customers who paid the excessive rates over a maximum eight-month 

period.  In addition, the Commission should include a finding in its Remand Order that prohibits 

ComEd from recovering, in any way, the expense and lost revenues associated with the refund 

ordered in this proceeding in any future formula rate filing. 

Respectfully Submitted,  

 

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General 

      
     Janice A. Dale, Chief, Public Utilities Bureau 

Karen L. Lusson, Sr. Assistant Attorney General 

     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312)-814-3736 
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     The Citizens Utility Board 

 

                                                           
5
 See ICC Staff Ex. 22.0 at 3; AG-CUB Ex. 9.0 at 4. 
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