
 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the 220 ILCS 
5/16-111.5(d) Procurement Plan 

 : 
: 
: 
: 

 
Docket No. 11-0660 

 

 

 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 

VERIFIED REPLY TO RESPONSES TO OBJECTIONS TO PROCUREMENT PLAN 

 

______________________________ 

 

 

 

 

 

 JESSICA L. CARDONI 
JOHN C. FEELEY 
JOHN SAGONE 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jfeeley@icc.illinois.gov 
jsagone@icc.illiois.gov 
 

 
October 28, 2011 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

mailto:jfeeley@icc.illinois.gov�


 

i 

 
Table of Contents 

 
Page 

I. BACKGROUND .......................................................................................................... 2 

II. ARGUMENT ............................................................................................................... 3 

A. Portfolio Rebalancing ........................................................................................... 3 

B. Solar Distributed Generation ................................................................................ 5 

C. Should Solar RECs be Procured at Least Cost .................................................... 6 

D. Granting IPA Procurement Administrator Flexibility ............................................ 10 

E. Ameren Capacity Procurement ........................................................................... 11 

F. Clean Coal .......................................................................................................... 13 

G. Final Plan Compliance Filing .............................................................................. 14 

III. CONCLUSION .......................................................................................................... 15 

 



 

2 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
ILLINOIS POWER AGENCY 
 
Petition for Approval of the 220 ILCS 
5/16-111.5(d) Procurement Plan 

 : 
: 
: 
: 

 
Docket No. 10-0563 

 
 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
REPLY TO RESPONSES TO OBJECTIONS TO PROCUREMENT PLAN 

 
 Pursuant to the October 7, 2010 Notice of Commission Action and Notice of 

Administrative Law Judge’s Ruling, the Staff of the Illinois Commerce Commission 

(“Staff”), by and through its counsel, respectfully submits this Reply to Responses to 

Objections to the Illinois Power Agency’s Procurement Plan (“Reply”).  Staff also 

submits the Affidavits of Richard Zuraski and Rochelle Phipps in support of facts and 

non-legal matters contained herein. 

I. 

 On September 28, 2011, the Illinois Power Agency (“IPA”) filed its Final Power 

Procurement Plan (“Plan”) with the Illinois Commerce Commission (“Commission”), 

thereby initiating this docket.  On October 3, 2011, pursuant to Section 16-111.5(d)(3) of 

the Public Utilities Act (“PUA”) and a September 29, 2011 ruling by the administrative 

law judge (“ALJ”), Staff, the Retail Energy Supply Association (“RESA”), Constellation 

Energy Commodities Group Inc. (“CCG”) and Constellation NewEnergy, Inc. (“CNE”) 

(collectively “Constellation”), Wind on the Wires (“WOW”), Commonwealth Edison 

Company (“ComEd”), Ameren Illinois Company (“Ameren”), the Illinois Competitive 

Energy Association (“ICEA”), Exelon Generation Company (“ExGen”), FutureGen 

BACKGROUND 



 

3 

Industrial Alliance, Inc. (“FutureGen”), the Solar Alliance, and Comverge, Inc. 

(“Comverge”) filed Comments and Objections to the Plan.  Various parties filed 

Responses on October 18, 2011.  In this Reply, Staff addresses certain statements and 

recommendations of ComEd, the Solar Alliance, Ameren, the AG and FutureGen.  

Staff’s silence with respect to other statements and recommendations by these and the 

other parties who submitted Responses to Objections in this docket should not be 

interpreted as agreement with those statements or recommendations. 

 

II. 

 

ARGUMENT 

A. 

 The IPA and Ameren agree with Staff’s proposed changes to the Plan’s 

provisions for rebalancing the portfolio in the event of significant shifts in load. IPA 

Response, p. 15; Ameren Response, p. 5.  Ameren’s concurrence with Staff is 

contingent upon removing the word “energy” from the following sentence:  “Based on 

the information provided by Ameren, the IPA will work with Ameren, the Commission 

staff and the procurement administrator and monitor to revise the volumes of energy 

products that will be sought through the spring procurement events, but only if a 

consensus is reached.” Ameren Response, p. 5.  Staff agrees that this is an appropriate 

modification. 

Portfolio Rebalancing 

 ComEd, however, argues that it is unlawful for a change in the portfolio quantities 

to be determined through a consensus of the IPA, Staff, procurement administrator and 

monitor, and the utility.  ComEd explains that this is because the PUA “unambiguously 

requires that the Commission review and approve not just the plan generally, but that 
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the ‘Commission shall approve the procurement plan, including expressly the forecast 

used in the procurement plan ….’”   ComEd concludes that “changes, if any, to the 

quantities of power called for by the Plan must be limited to circumstances that can be 

objectively defined and therefore reviewed and approved by the Commission with the 

Plan itself.”  ComEd opines that municipal aggregation is just such an objectively 

defined circumstance, and recommends that it alone be the circumstance that may 

trigger portfolio rebalancing during plan implementation.  ComEd Response, p. 21.  

 ComEd is correct that the Commission must approve “the forecast used in the 

plan.” (220 ILCS 5/16-111.5(d)(4))  However, a change in the forecasted quantity 

demanded due to municipal aggregation is fundamentally the same as a change in the 

forecasted quantity demanded due to other well-defined inputs used in the forecasting 

process.  Hence, ComEd’s proposal is no more in sync with the PUA than Staff’s 

proposal, if the word “forecast,” in Section 16-111.5(d)(4), refers to the actual quantities 

that are forecasted.  However, if the word “forecast” instead refers to the mathematical 

models and methods used to derive forecasted quantities, then both the ComEd and 

Staff proposals may be considered equally consistent with the PUA.  In Staff’s view, the 

latter interpretation of the PUA is the proper interpretation.  That is, to the extent to 

which there would be any controversy over a forecast used in a procurement plan, it 

would be a dispute about the mathematical models and methods used rather than the 

output of those models and methods.  For example, one cannot reasonably argue 

against a forecasted quantity of 13,000,000 MWH on the grounds that “thirteen is an 

unlucky number.”  As such, the Commission properly should be resolving disputes over 

models and methods and not over numbers. 
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 Finally, the requirement in the PUA that the plan include procedures for 

balancing loads, including “portfolio re‑balancing in the event of significant shifts in 

load” (16-111.5(b)(4)) implies that, between plans, significant changes in forecasted 

quantities must be identified and dealt with.  If the IPA is barred from considering 

forecasted quantity changes during plan implementation, how could changes in load be 

dealt with, except through subsequent plan proceedings?  Thus, changes in forecasted 

quantities, derived in a manner consistent with the Commission-approved forecasting 

models and methods, logically must be authorized by the PUA. 

B. 

ComEd argues: 

Solar Distributed Generation 

 The fact that a carve out for Solar DG – whether by setting a floor on the 
winning Solar DG bids in a single auction or by holding a second auction – will 
increase prices for customers is one reason why it is illegal.  The law requires the 
Commission and the IPA to approve only procurement plans that propose to 
provide the lowest total cost energy over time, consistent with the portfolio 
standards and limitations in the law.  There is no question that this can be 
achieved only by holding a single, combined procurement event that could 
incorporate other techniques, such as those ComEd proposed (see ComEd Obj. 
at 30-1) to ensure that Solar DG facilities have a fair – but not unequal – 
opportunity to participate.   

ComEd Response, pp. 19-20.  Staff disagrees that utilizing two distinct processes to 

acquire renewable energy credits (“REC”) would necessarily increase the total cost of 

complying with the State’s renewable portfolio standard.  Whether buying or selling, 

minimizing cost or maximizing revenue is not always achieved by forcing all the sellers 

or all the buyers to the same venue.  For example, a grocery chain does not necessarily 

erect a single store in a given metropolitan area.  A sports team does not acquire all its 

players by holding a single annual try-out competition.   An art dealer does not hold a 

single auction once a year to acquire all its stock or to market existing stock to 
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collectors.  The list of such exceptions to ComEd’s rule would be endless.  In the case 

of RECs, relying on one Request for Proposal (“RFP”) may enhance competition within 

that one RFP, but it may also leave the utility isolated from a non-negligible segment of 

potential vendors.  The impact of that isolation may dominate, resulting in a net increase 

in costs relative to a more global strategy.   

 Staff has not decided what global strategy would be most likely to minimize costs 

for the utilities, subject to the constraints of the law.  That is what the IPA’s proposed 

workshop process might help illuminate.  However, Staff is interested in exploring the 

potential for acquiring RECs through one or more standard offers prior to the annual 

RFPs for RECs.  The standard offer rates for RECs could be adjusted periodically with 

the goal of reducing the total cost of acquiring RECs.1

C. 

  The rates would be connected to 

winning bid prices in the annual RFP, in some way, in an attempt to balance the 

additional costs generated by the standard offer against the reduced costs of the RFP.   

 The Solar Alliance argues in pertinent part: 

Should Solar RECs be Procured at Least Cost 

 Some intervenors assert that the IPA is also required to acquire those 
renewable energy resources “at least cost,” and therefore assert that the 
separate DG solar procurement would be illegal because it would not be the 
least-cost alternative.  However, this is a misinterpretation of the statute. The 
section to which these parties refer is 20 ILCS 3855/1-75(b). 

… 

Rather, the Legislature determined renewable energy resources should be 
purchased subject to a different test: whether the renewable energy resource 
was “cost-effective.”   Therefore, while conventional energy and power resources 
must be purchased at least cost (taking price stability into account), the RECs 

                                            
1 Alternatively, when the spending constraint is binding, the goal would be to bring the utility closer to 
reaching the RPS objectives without exceeding the constraint.  
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and SRECs that must be purchased according to 20 ILCS 3855/1-75(c) need not 
be.  

Solar Alliance Response, pp. 5-6.  The Solar Alliance’s position that Solar RECs 

(“SREC”) need not be procured at least cost must be rejected.  The Solar Alliance 

correctly notes that RECs and SRECs must be purchased in the quantities specified in 

the IPA Act, as long as it is “cost effective” to do so, and nobody in this proceeding has 

suggested otherwise.  The cost effectiveness test in this context is that the purchase 

may not cause retail rates to increase by more than a specified percentage.  Since the 

inception of the IPA Act, the Commission has been approving and procurement 

administrators have been implementing plans, all of which have faithfully employed this 

cost effectiveness test.  However, the Solar Alliance essentially argues that, as long as 

the cost effectiveness test is met, cost is irrelevant.  This conclusion by the Solar 

Alliance is supported by neither the IPA Act, the PUA, past plans approved by the 

Commission, nor common sense.   

 The IPA Act states that the IPA is authorized to: 

 (1) Develop electricity procurement plans to ensure adequate, 
reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any benefits 
of price stability, for electric utilities that on December 31, 2005 provided 
electric service to at least 100,000 customers in Illinois.  The procurement 
plans shall be updated on an annual basis and shall include electricity 
generated from renewable resources sufficient to achieve the standards 
specified in this Act.  

(20 ILCS 3855/1‑20(a)(1), emphasis added).  Clearly procurement plans must include 

not just energy and power resources, but also renewable resources, and the standards 

required for such plans, including the renewable resource component of such plans, 

include ensuring adequate, reliable, affordable, efficient, and environmentally 
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sustainable electric service at the lowest total cost over time, taking into account any 

benefits of price stability.  The additional requirements of 20 ILCS 3855/1-75(c) do not 

completely nullify the more general objectives and standards of the IPA Act; they merely 

authorize exceptions and provide further clarification.   More specifically, 1-75(c) does 

not authorize the IPA to spend more toward satisfying the solar carve-out than is 

demanded by the market for solar RECs; rather 1-75(c) merely requires that the IPA 

spend more than the market price of conventional energy supply, if necessary, to satisfy 

the carve-out.  

 The PUA states: 

(g) Including cost‑effective renewable resources and demand‑response 
resources in a diverse electricity supply portfolio will reduce long‑term direct and 
indirect costs to consumers by decreasing environmental impacts and by 
avoiding or delaying the need for new generation, transmission, and distribution 
infrastructure.  It serves the public interest to allow electric utilities to recover 
costs for reasonably and prudently incurred expenses for electricity generated by 
renewable resources and demand‑response resources.  

(220 ILCS 5/16‑101A).  This excerpt from the PUA reinforces the notion that 

procurement of renewable resources is intended and expected to reduce costs.  This 

contrasts sharply with the Solar Alliance’s perspective on the cost of solar power. 

 Procuring renewable resources at the lowest cost possible has been either 

explicit or implicit in every procurement plan approved by the Commission to date.  The 

initial plans, filed by Ameren Illinois Company and ComEd in 2007, included flowcharts 

for choosing winning bids of REC suppliers.  These flowcharts explicitly described how 

all the requirements and preferences specified in the IPA Act would be taken into 

account.  With some modifications, the Commission adopted these procedures, and no 

party has ever sought to materially alter them until now.  These procedures start with a 
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straight-forward least-cost selection of bids, starting with the lowest priced bid, and then 

moving to higher-priced bids, until either the spending limit is reached or the overall 

REC target quantity has been selected.  The next step of the process is geared toward 

satisfying the resource-type requirements of the RPS (i.e., 75% wind and, from 2012 

onward, certain percentage requirements for solar photovoltaic resources).  To date, 

this step has involved substituting out of the portfolio less expensive non-wind 

resources, and substituting in more expensive wind resources, until the spending limit is 

reached or the 75% wind requirement is met.  However, these substitutions are always 

the least-costly substitutions needed to increase the wind percentage.  That is, the 

highest-priced non-wind resource that made it into the portfolio during the first step is 

replaced with the lowest-priced wind resource that did not make it into the portfolio 

during the first step.  Then the next highest-priced non-wind resource that made it into 

the portfolio during the first step is replaced with the next lowest-priced wind resource 

that did not make it into the portfolio during the first step, etc., as shown in the following 

example: 
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Bid # Bid Type Bid Ps Bid Qs Step 1 Step 2a Step 2b Step 2c
1 Non-Wind $2.00 20 20 20 20 20
2 Wind $2.10 20 20 20 20 20
3 Non-Wind $2.20 20 20 20 20 5
4 Non-Wind $2.30 20 20 20 0 0
5 Non-Wind $2.40 20 20 0 0 0
6 Wind $2.50 20 0 20 20 20
7 Non-Wind $2.60 20 0 0 0 0
8 Wind $2.70 20 0 0 20 20
9 Wind $2.80 20 0 0 0 15

10 Non-Wind $2.90 20 0 0 0 0
11 Wind $3.00 20 0 0 0 0
12 Wind $3.10 20 0 0 0 0

Total Target 100 100 100 100
Total in Portfolio 100 100 100 100

Total Wind in Portfolio 20 40 60 75
Total Cost of Portfolio $220 $222 $230 $239

Selections

 

Thus, while costs increase in order to satisfy the 75% wind requirement, they increase 

by the minimum amount possible, given the bids received.  Staff proposes (and no 

parties have objected) to employ the same least-cost principle for the IPA Act’s solar 

photovoltaic preference.  However, the Solar Alliance would have the Commission 

abandon this practice in favor of providing an additional preference to distributed 

resources, for which the IPA Act extends no preference.  

D. 

 The AG argues: 

Granting IPA Procurement Administrator Flexibility  

The procurement administrator should have the flexibility to assess whether the 
renewable resources market contains sufficient resources, in the form of short-
term RECs, bundled RECs and electricity, or long-term contracts, to support 
Illinois’s renewable resources portfolio requirements over the coming years. See 
20 ILCS 3855/1-70(c).  If there are bids for renewable resources covering more 
than a three-year period, and the volume and price are competitive with short 
term RECs, the IPA should have the option to accept them.  This flexibility would 
enable the IPA to assess both the long-term and the short-term market, and 
make appropriate decisions based on actual bids.  
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AG Response, p. 2.  Staff disagrees with this recommendation.  For such a proposal to 

make any sense, the procurement administrator would have to form expectations of 

future REC prices.  For example, what is better, a contract for delivery of RECs in Plan 

Year 2012 for $150 per REC or a contract for delivery of RECs in Plan Years 2012 

through 2016 for $100 per REC?  Since $100 is less than $150, it seems like the logical 

choice is the three-year deal, except if you believe the price of one-year RECs will fall 

by somewhat more than $25 per year over the next four years.  The PUA defines the 

role for the procurement administrator.  In that role, the procurement administrator 

selects winning and losing bids, based solely on comparing bid prices.  It is a 

considerable stretch of statutory interpretation to assume that the procurement 

administrator is permitted to deviate from such a straightforward comparison of known 

prices, and to make selections based on its own mere expectations of prices.  Even if 

the law permits the IPA’s consultants to assume such a role, it would be preferable for 

procurement plans to include separate target quantities for one to three specific time 

periods (not necessarily the same time periods or the same number of time periods 

each plan).  Bidders would compete within each time period, not across time periods.  In 

this way, competition among market participants, rather than speculation by the 

procurement administrator, would ultimately decide winners and losers.   

E. 

 Ameren states: 

Ameren Capacity Procurement 

While Ameren Illinois understands the basis for the Staff recommendation to rely 
on the MISO market for all capacity needs beginning with the 2013-2014 plan 
year, two issues should be brought forth before a decision is made.  
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Ameren Response, p. 2.  Here, Ameren misinterprets Staff’s objections to the Plan.  

Staff was not making a “recommendation to rely on the MISO market for all capacity 

needs beginning with the 2013-2014 plan year.”  Rather, Staff was objecting to the 

Plan’s lack of analysis and a rationale for not relying on such a market for Ameren vis-à-

vis MISO, when the IPA has taken the complete opposite approach with ComEd vis-à-

vis PJM.  Ameren, on the other hand, provides just such an analysis and rationale, 

which are satisfactory for now, pending further developments at MISO. 

 First, Ameren notes that the PJM capacity market is based on a three year 

forward process, whereas the proposed capacity market at MISO is based on a one 

year forward process.  Ameren further explains the importance of this distinction.  

Again, this first part of Ameren’s analysis and rationale are satisfactory for now, but 

neither the IPA nor Ameren provide any convincing proof that the three-year versus 

one-year distinction between the PJM and MISO capacity markets will be sustained 

when a final determination is ultimately made. 

 Second, Ameren argues that procuring 100% of the capacity for the 2013-2014 

plan year through an untested MISO process could carry with it certain risks to 

customers because the new auction process could result in prices well above those 

seen in recent IPA solicitations and via the MISO monthly auction process.  Staff agrees 

that this “new and untested” argument has appeal, but again, only for so long.  

Eventually, the new auction process will be tested and will cease to be new.   

 As for Staff’s proposal to limit this year’s procurement to the 2012-2013 plan 

year, Ameren responds that allowing the IPA to solicit capacity for the 2013-2014 and 

2014-2015 plan years carries with it an option, but not an obligation to procure.  This is 
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true, but only to the limited extent that the price benchmark and the Commission’s final 

approval process permit the rejection of bids.  Taken together, Ameren’s arguments 

reinforce a wait-and-see approach toward capacity procurement for the 2013-2014 and 

2014-2015 plan years. 

F. 

 The Response of FutureGen recognizes other parties’ concerns about 

unspecified details for a clean coal resources procurement process and ratepayer 

protections.  FutureGen Response, p. 8.   FutureGen responds to those concerns 

stating: 

Clean Coal 

The IPA has already defined and the ICC approved how a procurement process 
for new long-dated resources should be conducted when it approved the IPA’s 
supplemental filing on November 9, 2009 (referred to as Appendix K) in the 2010 
procurement plan for Long-Term Renewable Resources.   

 
 Id.  There is no indication that the contract terms specified in Appendix K would satisfy 

clean coal resource suppliers or adequately protect ratepayers, let alone balance those 

competing interests in a manner that minimizes costs for ratepayers.  Moreover, there is 

no indication Appendix K is the “gold standard” for long-term renewable procurements.  

To the contrary, the procurement process described in Appendix K required further 

workshops after posting the “final” contracts in order to address numerous concerns 

relating to the pre-bid security, collateral requirements, and various other long-term 

renewable contract terms that Appendix K specified, but which suppliers found 

objectionable.  Therefore, if the Commission were to desire workshops to be held on a 

clean coal procurement process, Staff would favor a more organic approach to this 

novel procurement, meaning one in which stakeholders could identify the issues and vet 

their concerns with a clean coal resources procurement, without any of Appendix K’s 
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constraints.  To be clear, as stated in Staff’s Objections to the Plan (pp. 6-8), Staff still 

opposes the inclusion in the plan of clean coal procurement.  

G. 

The IPA states in its Response: 

Final Plan Compliance Filing 

 
ComEd seeks a final and approved version of the plan stating that it would 
convenient to parties, including future potential bidders, provide greater clarity, 
and reduce potential confusion or misinterpretation of the final-approved plan’s 
provisions.  (citations omitted) 

 
The IPA commits to posting to its website a final plan taking into account the 
Commission’s order within 30 days of Plan approval. 

 
IPA Response, p. 17.  Staff agrees that a final and Commission-approved Plan would 

be helpful to all stakeholders and appreciates the IPA’s willingness to provide it within 

30 days of approval.  However, Staff believes it would be useful for Staff to review the 

final Plan to ensure it complies with the Final Order of the Commission.  Staff 

recommends the IPA circulate its final Plan to Staff within 30 days for its comments, 

then file the Plan on e-Docket under Docket No. 11-0660 within 60 days, as well as on 

the IPA website. 
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III. 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket.  

CONCLUSION 

 
       Respectfully submitted, 
 
 
 
 
       ___________________________ 
 JESSICA L. CARDONI 
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Phone:  (312) 793-2877 
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