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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company  ) 

      ) 

Proposed general increase in electric rates ) Docket No. 07-0566 

(tariffs filed October 17, 2007)  ) (On Remand) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’  

AND THE CITIZENS UTILITY BOARD’S 

INITIAL BRIEF ON REMAND 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or “AG”), and the Citizens Utility Board (“CUB”), by its attorney, 

pursuant to Part 280.800 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”), 83 Ill.Adm.Code Part 200.800, hereby file this Initial Brief on Remand in this 

proceeding. 

I.  INTRODUCTION AND SUMMARY OF THE PROCEEDING 

In this Remand proceeding, the Commission is charged with carrying out the mandate of 

the Appellate Court in its September 30, 2010 decision in Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, (“ComEd”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010).  That 

opinion ruled that the Commission abused its discretion when, in setting ComEd‟s rates in its 

September 10, 2008 Order (“2008 Rate Order”) in Docket No. 07-0566, Re Commonwealth 

Edison – Proposed Increase in Electric Delivery Service Rates, it failed to account for the 

accumulated depreciation of ComEd‟s existing plant-in-service during the post test year period.  

ComEd, 405 Ill.App.3d at 405-407.   The Court concluded that accumulated depreciation is 

subject to test-year principles and that the Commission‟s failure to account for this depreciation 
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resulted in an excessive rate base, in violation of section 9-211 of the Public Utilities Act 

(“Act”).  Id. at 405.  This error was inconsistent with the test year matching principle in that it  

“…artificially boosted the value of ComEd‟s rate base in violation of test-year principles.”  Id. at 

407.  In reversing the Commission‟s Order, the Court reasoned that the increase in accumulated 

depreciation associated with existing plant during the post-test-year period “…is a change that 

affects ratepayers and therefore must be factored into the rate base.”  Id. at 406.   The Court 

remanded the Commission‟s decision “for the Commission to revisit the accumulated 

depreciation issue, including allowing ComEd to request recovery of the aggregate cost of the 

third-quarter 2008 plant additions.”  Id. at 420.   

The Court also held that the Commission abused its discretion in approving ComEd‟s 

Rider SMP (renamed by ComEd as Rider AMP or Advanced Metering Program Adjustment), a 

rider created to recover the costs associated with ComEd‟s Automated Metering Infrastructure 

(“AMI”) pilot.  In reversing the Commission‟s approval of the rider, the Court held that the 

Commission‟s approval of a rider to recover the costs of the AMI Pilot constituted single issue 

ratemaking, which is prohibited.  Id. at 409-15.  During the pendency of the appeal, the Commission 

established a specific dollar amount to be recovered under Rider AMP in ICC Docket No. 09-0263.  That 

order was appealed by the People before the Second District Appellate Court.  People ex rel. Madigan v. 

Illinois Commerce Comm’n,  No. 2-10-0024.  The appeal of the 09-0263 implementation order was 

stayed while the appeal of the authorization order was pending.  On April 12, 2011, the Court lifted the 

stay on this appeal of the implementation order after the Court denied a motion for rehearing filed by 

ComEd and the Commission on November 16, 2010, and the Illinois Supreme Court denied both 

ComEd‟s and the Commission‟s Petitions for Leave to Appeal the ComEd decision on March 30, 2011.     

In briefs filed with the Court, the People argued that collateral estoppel precludes further 

litigation of (a) the same issues, by (b) the same parties, which have been decided by (c) a final 
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judgment in a prior proceeding.  Hurlbert v. Charles, 238 Ill.2d 248, 255 (2010) (citing Gumma 

v. White, 216 Ill.2d 23, 38 (2005)).  Collateral estoppel applies to both legal and factual issues 

determined in a prior proceeding.  Du Page Forklift Serv., 195 Ill. 2d at 79-80.
1
  The People also 

argued that even assuming collateral estoppel did not preclude this Court from reconsidering its 

earlier conclusion that Rider SMP/AMP is prohibited single issue ratemaking, reversal still is 

required by the doctrine of law of the ComEd case.  Since the filing of briefs in that appeal, too, 

the First District Appellate Court, too, has weighed in on the question of when riders are lawful. 

                                                           
1 To start, the Commission‟s order makes clear that Rider SMP, which was held invalid in Commonwealth 

Edison is the same as Rider AMP, which is at issue in the 09-0263appeal. (“Rider SMP in this docket . . . has been 

renamed Rider AMP”).  The Rider AMP tariff that the Commission approved in the implementation order, confirms 

the identity of the riders because the tariff specifically defines the “Advanced Metering Program (AMP)” subject to 

the rider as “the scaled deployment of advanced metering infrastructure pursuant to the ICC‟s final order in Docket 

No. 07-0566,” but amended to include “AMP customer applications.”  Brief of the People of the State of Illinois, 

No. 2-10-0024 at 9-10.  

One issue presented in both cases was whether the Commission had discretion to authorize rider recovery 

for ComEd‟s system modernization pilot program.  Compare ComEd, 405 Ill. App. 3d at 410-15 (A.81-85), with 

C.2720-2722.  In Commonwealth Edison, this Court held that the Commission abused its discretion by authorizing 

Rider SMP to recover the costs of implementing “Phase 0” of ComEd‟s system modernization project.  405 Ill. App. 

3d at 409-10. The Court reasoned that “[b]ecause a rider is a method of single-issue ratemaking, by nature, it is not 

allowed absent a showing of exceptional circumstances.”  Id. at 411.  After a comprehensive review of relevant case 

law, the Court “glean[ed] a guiding principle for testing a rider‟s validity.”  Id. at 414.  Specifically, the Court held 

that the Commission has discretion to permit recovery through a rider when two conditions are met.     

First, the rider must be for a cost that “is imposed upon the utility by an external circumstance over which 

the utility has no control.”  Id. at 414.  This condition has been met when, for example, the utility seeks to recover 

“the wholesale cost of gas” which is set by a federal regulatory process, or to recoup “expenses for government 

mandated environmental remediation,” or franchise fees imposed by a municipality.  Id. (citing Citizens Util. Bd. v. 

Ill. Commerce Comm’n, 166 Ill. 2d 111, 138-39 (1995), City of Chicago v. Ill. Commerce Comm’n, 13 Ill. 2d 607, 

614 (1958), and City of Chicago v. Ill. Commerce Comm’n, 281 Ill. App. 3d 617, 628-29 (1st Dist. 1996).  In each of 

these circumstances, the cost was imposed on the utility by forces beyond its control – either government authorities 

(federal or local) or through a federal regulatory process.  The utility, therefore, had no control over the cost, and 

could do nothing to reduce, increase, or delay it.     

Second, a rider can be used only to recoup costs that “do[ ] not affect the utility‟s revenue requirement.”  

ComEd, 405 Ill. App. 3d at 414.  The cost recovered through a rider must be a pure “pass-through item that does not 

change other expenses or increase income.”  Id. (citing Citizen’s Util. Bd., 166 Ill. 2d at 138).  Government imposed 

fees and fluctuating commodity prices satisfy this criteria, see, e.g., City of Chicago, 13 Ill. 2d at 608; City of 

Chicago II, 281 Ill. App. 3d at 625, because they have no impact on the three components of a utility‟s revenue 

requirement; namely, operating costs, capital investments (also known as “rate base”), and rate of return.     

The Court then applied this standard to the Commission‟s order approving rider recovery for Phase 0 of 

ComEd‟s system modernization program.  It held that the Commission abused its discretion because ComEd‟s 

decision to install up to 200,000 AMI meters did not satisfy either criteria.   
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That test was reaffirmed on September 30, 2011 by the First District Appellate Court in People, 

ex rel. Madigan v. Illinois Commerce Commission, Case Nos. 1-10-0654, 1-10-0655, 1-10-0936, 

1-10-1790, 1-10-1846 and 1-10-1852, slip op. of September 30, 2011 at 26-28 (“Madigan”).   

Like ComEd‟s Rider AMP, the Court held that the Commission‟s approval of Rider ICR 

constituted illegal single-issue ratemaking.  Id.     

Given the pendency of the Docket No. 09-0263 appeal, the People await the Appellate 

Court‟s ruling, but observe that should the Court side with the People, any refund associated with 

revenues collected under the illegal Rider AMP should be calculated with a September 30, 2010 

starting date.   

Regarding the accumulated depreciation portion of the Second District opinion and this 

Remand, the Illinois Supreme Court has held that “(w)hen the Commission‟s order is set aside or 

remanded, the Commission may accept additional evidence, reevaluate the evidence already 

presented, or simply reverse its original determination.”  People ex rel. Hartigan v. Illinois 

Commerce Comm’n, 117 Ill.2d 120 at 142-143 (1987).  In its consideration of the Court‟s 

Remand of the accumulated depreciation issue, the Commission‟s task is simple and 

straightforward.  The Court has held that in a Remand proceeding, the money to be refunded 

consists of the difference between the rates collected under the original order and the rates that 

would have been charged if they had been set in accordance with the view expressed in the 

Court‟s opinion (the rates that should have been collected), and specifically ruled that actual 

increases in operating costs could not be used to offset the refund.   People v. Illinois Commerce 

Commission, 148 Ill.2d 348, 409-410 (1992) (“Hartigan II”); Independent Voters of Illinois v. 

Illinois Commerce Comm’n., 117 Ill.2d 90, 105, 510 N.E2d 850 (1987) (“IVI”).   The IVI 

decision also dictates the beginning and ending dates of the refund period for purposes of 
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calculating the refund owed ratepayers.  In IVI, the Court held that “[t]he portion of the rates that 

was held to be erroneously set by the Commission should be refunded to customers who paid 

them from the time of this court‟s previous decision until the new rates took effect… .”  IVI, 117 

Ill.2d at 102-103.   

In this Remand proceeding, the period for which the Commission must correct that 

portion of its 2008 rates is September 30, 2010 – the date of the Court‟s decision -- through May 

31, 2011 (the “refund period”) – the last day before new rates took effect as a result of the 

Commission‟s order in ComEd‟s most recent rate case, Docket No. 10-0467.  Accordingly, the 

Commission must (1) quantify the effect on the Company‟s annual revenue requirement of 

adjusting the pro forma rate base found by the Commission in Docket No. 07-0566 to recognize 

the increase in accumulated depreciation on existing plant during the post-test-year period; and 

(2) quantify the excess revenues recovered by ComEd from September 30, 2010 through May 

31, 2011 (the last day before the rates established in Docket No. 10-0467 went into effect) as a 

result of the failure to recognize the increase in accumulated depreciation on existing plant 

during the post-test-year period.  Both Commission Staff witness Mike Ostrander and AG-CUB 

witness David Effron concur on these critical points.  See ICC Staff Ex. 22.0 at 2-4; AG-CUB 

Ex. 9.0 at 2-4.  ComEd‟s argument that the refund period should end as of May 24, 2011 – the 

date the Commission entered its order in the Company‟s subsequent rate case – is an argument 

that has been already rejected by the ALJ and the Commission, to the extent that it is based on 

the claim that May 24, 2011 was the date when the Commission concluded that the Company 

was not earning enough to cover its cost of service, including a reasonable return on equity.    

 In an attempt to subvert the Commission‟s duty to fix the error in the Commission‟s 

September 10, 2008 Order identified by the Second District Court and reach an expeditious 
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calculation of the refund owed ratepayers, ComEd submitted pre-filed direct testimony seeking 

to transform this remand into a rehearing on the rates which the Commission established in its 

September 2007 order. In testimony, the Company submitted evidence regarding its earnings 

performance during the refund period at issue, as well as its request to include third quarter plant 

additions that are already reflected in rates as of the Commission‟s last rate order entered on May 

24, 2011.  In response to this testimony, both the Commission Staff and AG-CUB submitted 

motions in limine that argued that this evidence that should be barred from inclusion in this 

record.  Citing the clear directives outlined as to the scope of remand proceedings highlighted in 

the Hartigan II and IVI cases, AG-CUB argued that Illinois case law specifically rejected the 

notion that the Commission, on remand of a rate order deemed invalid by the appellate court, 

should examine the utility‟s actual expenses and earnings performance during the remand period 

in order to determine whether a refund is appropriate.  AG-CUB and Staff also argued that the 

evidence related to ComEd‟s request to include third quarter 2008 plant additions in the refund 

calculation was also irrelevant. 

The ComEd testimony that presented that argument was appropriately stricken by the 

ALJ as irrelevant and contrary to law, a decision that was affirmed by the Commission following 

the Company‟s filing of a petition for interlocutory review.  See ALJ ruling of September 16 at 3.  

The ALJ‟s ruling stated: 

With respect to ComEd‟s actual costs during the refund 

period (roughly September 2010 to May 2011) and ComEd‟s ROE 

during the same time period, this is irrelevant. In determining 

whether a refund was appropriate, the Supreme Court found that, 

during the refund period, an illegal rate was being charged, which 

benefitted the utility at the expense of ratepayers. Independent 

Voters, 117 Ill.2d at 103. The Illinois Supreme Court also stated 

that the calculation for determining a refund looks at the actual 

revenue collected under the invalid rates and the amount that 
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should have been collected and nothing more. Independent Voters, 

117 Ill.2d at 105.  

ComEd‟s asserted rationale for including the ROE 

testimony is that it is necessary to show that there was no unjust 

enrichment. ComEd‟s rationale does not support its inclusion in the 

record because in Independent Voters, Illinois Bell argued that no 

refund should be granted because the rates were too low to collect 

the revenue that it needed during the refund period. Independent 

Voters, 117 Ill.2d at 105. The Supreme Court did not give this 

argument credence and directed that the refund should be 

comprised of the difference between the original rates and the rates 

that would have been if they had been set in accordance with the 

court‟s decision. Id.  

The Supreme Court, in a later case, found that the equitable 

refund when calculated pursuant to Independent Voters should not 

be offset by the utility‟s increased operating costs in the refund 

period because the Commission considered operating expenses 

when it determined on remand what the proper rates should have 

been.  Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 348, 410. 

Further, if the Commission were to look at the ROE or the 

increased costs after the rates went into effect, that would 

constitute retroactive ratemaking because it would suggest that the 

Commission should have approved higher rates because the 

revenue produced by rates was insufficient to produce ComEd‟s 

authorized ROE or cover its costs. For all these reasons, ComEd‟s 

testimony pertaining to its ROE and actual costs during the refund 

period is stricken - it is not relevant to the calculation of the refund. 

 

Id.  The ALJ‟s ruling, however, rejected the motion with respect to the third 

quarter plant additions testimony, concluding that “[h]aving not done a review of 

the data already included in the record regarding accumulated depreciation in the 

pro forma period and the third quarter plant, a pragmatic approach to deciding this 

evidentiary issue requires allowing the actual data in.”  Id.   

 Regarding the consideration of ComEd‟s petition to include third quarter plant additions in the 

calculation of any refund, the Commission will have satisfied the Appellate Court‟s Remand 

directives by including a finding that clarifies its conclusion in the original 07-0566 Order that 

the record evidence supports inclusion of post-test-year plant in rate base through June 30, 2008 
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– not through the third quarter of 2008, as ComEd requests here.  While the Appellate Court 

permitted “ComEd to petition for their inclusion in the rate base”
2
, the Commission has already 

considered evidence on the third quarter 2008 plant additions, and provided specific findings in 

its September 10, 2008 Order that make it clear that (1) IT did not rely on the Stipulation entered 

into between ComEd and Staff to support its conclusion that the record supported inclusion of 

pro forma plant additions through June 30, 2008; and (2) the record evidence supported inclusion 

of the June 30, 2008 additions and rejection of the 3
rd

 quarter pro forma additions originally 

proposed by ComEd.  Evidence on that issue is already contained in the record of this case and 

need not be supplemented by any new offerings here.  Moreover, ComEd‟s evidence of actual 

2008 third quarter additions was unavailable to the Commission at the time it entered its order in 

2008, and is not relevant to the Commission‟s evaluation of the pro forma period in this Remand 

proceeding.  Both Commission Staff witnesses and AG-CUB witness David Effron testified that 

the record evidence supports inclusion of post-test-year plant through June 30, 2008.  See ICC 

Staff Ex. 22.0 at 5-7; AG-CUB Ex. 9.0 at 2-3.  

 Based on the record evidence, the Commission should enter an order in this case that 

orders ComEd to refund $36.7 million
3
 plus interest, calculated using the Commission‟s 

approved customer deposit interest rate of 0.50%.  The payment period for the refund should not 

be spread over a 12-month period, as ComEd proposes.  Rather, the refund amount should be 

distributed to the ComEd customers who paid the excessive rates as a one-time refund or spread 

over a maximum of eight months – the length of time (from September 30
th

  through May 31
st
) 

during which ComEd‟s customers paid excessive rates.   

                                                           
2
 ComEd, 405 Ill.App.3d at 409.  

3
 See ICC Staff Ex. 22.0 at 3; AG-CUB Ex. 9.0 at 4. 
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II. ARGUMENT 

A. The Commission Must Correct the Omission of Accumulated Depreciation on 

Embedded Plant in the Calculation of ComEd’s Rate Base During the Refund 

Period, Calculate the Refund Owed Ratepayers Who Paid Excessive Rates and 

Reject ComEd’s View that No Refund Should be Ordered as Contrary to Law. 

 

 

1. The Period That Forms the Basis for the Refund and in Which 

Excessive Rates Were Charged Was September 30, 2010 Through 

May 31, 2011.  

 

 

The boundaries of the refund period are clear and unambiguous under Illinois law.  Under 

the decision in IVI, the period for which the Commission must correct that portion of its 2008 

rates is September 30, 2010 through May 31, 2011 (the “refund period”).  IVI, 117 Ill.2d at 102-

103.  In line with this decision, the ALJ‟s ruling granting, in part, AG/CUB‟s and Staff‟s 

Motions in Limine concluded that:  

In order to calculate the refund amount, it is clear from 

Independent Voters and Hartigan II that the Commission must look 

at the difference between the actual revenue collected under the 

now invalid rates and the revenue that would have been collected 

had the proper rates been in place during the refund period - 

nothing more. 

Sept. 16
th

 ALJ Ruling at 2.  In IVI, the Supreme Court made clear that the relevant consideration 

in evaluating the time frame with which to calculate a refund is to determine the difference 

between what customers were actually paying under the improper rates and what they should 

have paid under lawful rates. 

The Commission, in setting new rates after reversal of the 1971 

rate order, allowed Bell a rate increase totaling $58.6 million.  Bell 

overlooks, though, that it was allowed to collect from October 1, 

1973, the date of this court‟s previous decision, through January 1, 

1974, the improper portions of the previous rate schedule.  The 

refunds ordered here should be comprised of the difference 
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between the original rates set in the 1971 rate order and the rates 

that would have been charged if they had been set in accordance 

with the views expressed in the previous decision for the period 

between reversal by this court and the effective date of the new 

rate order. 

IVI, 117 Ill.2d at 105 (emphasis supplied).   

ComEd again stretches the limits of the controlling law regarding the refund owed 

customers by arguing that the refund, if any, should be calculated only from the day after the 

ComEd ruling and only until the day the 2011 rate order was entered, rather than the date the 

order was made effective by the new rates.  ComEd witness Houtsma provided her opinion as to 

the appropriate calculation of the refund period, despite claiming in her Direct Testimony that 

she would “not testify on the merits of the legal issue of the start and end dates.”  ComEd Ex. 

56.0 at 3.  She concluded – without reference to IVI or any other controlling law – that the 

Commission‟s 2011 rate order, which was issued on May 24, 2011, ended the period during 

which ComEd was “even arguably charging rates that collected more than a revenue requirement 

found to be just and reasonable.”  ComEd Ex. 59.0 at 9.  Ms. Houtsma dismisses the fact that it 

took another eight days to translate the rate order into new, higher rates by claiming that the 

“determination” regarding the new rates was made on May 24, 2011.  Thankfully, the 

Commission need not rely on the pontifications of ComEd‟s non-lawyer witness to make the 

required determination in this case, because no less authority than the Illinois Supreme Court 

clearly spoke to the issue. 

Ms. Houtsma‟s position flies in the face of IVI, which is directly on point regarding the 

scope of the refund that is the subject of this remand proceeding.  The Supreme Court made clear 

in IVI that “refunds should be comprised of the difference between the original rates set in the 

[sic] rate order and the rates that would have been charged if they had been set in accordance 
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with the views expressed in the previous decision.”  The previous decision in this case is the 

ComEd ruling of September 30, 2010.  In an attempt to strain the application of this decision to 

limit its refund exposure, Ms. Houtsma essentially posits that the “effective date” of the new rate 

order was the date the order was entered by the Commission.  ComEd Ex. 59.0 at 9.  The Court 

made clear, however, that the proper consideration is to provide a refund for the period 

customers were paying the unlawful rate.  Any other interpretation strains credulity and common 

sense.   

The Court‟s reasoning in IVI is straight-forward and uncontroversial: customers should 

be refunded the amount they paid that was subsequently determined to be unlawful.  If rates had 

been set in accordance with the Appellate Court‟s ruling, customers would have been paying less 

in rates until the new rates took effect – that is, until the rate change was effectuated by the filing 

of new tariffs on June 1, 2011.  Starting on the date of the ComEd decision, September 30, 2010, 

up until June 1, 2011, customers were paying the rates that the appellate court deemed unlawful.  

The new rates became “effective” by ComEd filing new tariff sheets that put in place new, 

increased rates on June 1, 2011, when the unlawful portion of the rate was not at issue. 

 Incredulously, Ms. Houtsma argues that the fact that customers were paying, and ComEd 

was collecting revenues, pursuant to the 2007 rates until June 1, 2011, actually weighs against 

refunding customers for the unlawful portion of the rate from May 24, 2011 to June 1, 2011.  

ComEd Ex. 59.0 at 10.  She reasons that, because the Commission‟s May 24, 2011, rate order 

granted its rate increase request, ComEd “had already been found to be insufficient to recover 

ComEd‟s just and reasonable costs of service…”  Id.  Ms. Houtsma further asserts that ComEd‟s 

proposed scope of a refund is correct because it was supposedly “under-recovering” under the 

rates during the period between the date the 2011 rate order was entered by the Commission and 
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the date new tariffs were filed and compliance rates were put in effect.  ComEd Ex. 59.0 at 9.  

This argument is directly contrary to the ALJ‟s September 16, 2011, ruling on AG-CUB‟s and 

Staff‟s Motions in Limine, is erroneous reasoning, and should be wholly rejected by the 

Commission because it is irrelevant to the Commission‟s charge in this remand proceeding.  

Pursuant to the Commission‟s ruling on AG-CUB‟s and Staff‟s Motions in Limine, arguments 

regarding ComEd‟s alleged “under-earning” were stricken because the Court in IVI declared that 

the refund should not be offset by the utility‟s alleged increased operating costs in the refund 

period.  Sept. 16
th

 ALJ Ruling at 2.  The ALJ concluded that “ComEd‟s testimony pertaining to 

its ROE and actual costs during the refund period is stricken - it is not relevant to the calculation 

of the refund.”  Whether ComEd was over-or under-earning is completely irrelevant to the 

timing of the refund.  The only issue to be determined with regard to the calculation of the refund 

is the period between the ComEd ruling and the date new rates (that do not include the unlawful 

portion of the rate) went into effect.  Thus, the Commission must calculate the refund in 

accordance with Illinois law, as reflected in Mr. Effron‟s Direct Testimony, which defines the 

refund period as September 30, 2010 through May 31, 2011.  AG/CUB Ex. 9.0 at 2. 

2. Both Staff and AG-CUB Witnesses Agreed on the Methodology 

for Calculating a Refund. 

 

In its final Order in Docket No. 07-0566, the Commission included post-test year plant 

additions through June 30, 2008 in the Company‟s rate base.  In the case below, the Company 

chose an historical, calendar year 2006 test year.  Thus the post-test-year- period consisted of the 

12 months of 2007 and the first six months of 2008.  2008 Rate Order at 5, 27-30.  The 

Commission allowed pro forma additions through June 30, 2008, but the rates did not account 

for accumulated depreciation on existing (embedded) plant during the post-test-year period.  As 
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noted above, the Appellate Court, however, ruled that the Commission abused its discretion 

when, in setting ComEd‟s rates in its 2008 Rate Order, it failed to account for the accumulated 

depreciation of ComEd‟s existing plant-in-service during the post test year period.  ComEd, 405 

Ill.App.3d at 405-407.   The Court concluded that accumulated depreciation is subject to test-

year principles and that the Commission‟s failure to account for this depreciation resulted in an 

excessive rate base, in violation of section 9-211 of the Public Utilities Act (“Act”).  Id. at 405.  

This error was inconsistent with the test year matching principle in that it  “…artificially boosted 

the value of ComEd‟s rate base in violation of test-year principles.”  Id. at 407.  In reversing the 

Commission‟s Order, the Court reasoned that the increase in accumulated depreciation 

associated with existing plant during the post-test-year period “…is a change that affects 

ratepayers and therefore must be factored into the rate base.”  Id. at 406.   The Court remanded 

the Commission‟s decision “for the Commission to revisit the accumulated depreciation issue, 

including allowing ComEd to request recovery of the aggregate cost of the third-quarter 2008 

plant additions.”  Id. at 420.   

 AG-CUB witness David Effron
4
, reviewed the Appellate Court‟s decision as well as 

Company-supplied data for purposes of calculating a refund in accordance with the Court‟s 

ruling.  He testified that the increase in accumulated depreciation on existing plant from the end 

of the 2006 test year through June 30, 2008 (the post-test-year period) was $498,722,000.  AG-

CUB Ex. 9.0 (Remand) at 2, citing ComEd Ex. 56.3.  The effect of adjusting the Company‟s pro 

                                                           
4
 Mr. Effron is a Certified Public Accountant and consultant specializing in utility regulation.  His professional 

career includes over 25 years as a regulatory consultant, and two years as a supervisor of capital investment analysis 

and controls at Gulf & Western Industries and two years at Touche & Ross & Co. as a consultant and staff auditor.  

He has analyzed numerous electric, gas, telephone and water filings in multiple jurisdictions.  He has testified in 

numerous cases before regulatory commissions in Alabama, Colorado, Connecticut, Florida, Georgia, Illinois, 

Indiana, Kansas, Kentucky, Maine, Maryland, Massachusetts, Missouri, Nevada, New Jersey, New York, North 

Dakota, Ohio, Pennsylvania, Rhode Island, South Carolina, Texas, Vermont, Virginia and Washington.  See AG-

CUB  Ex. 2.0 at 1-2. 
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forma rate base to recognize this increase in the balance of accumulated depreciation is to reduce 

its annual revenue requirement by $57,381,000.  See AG/CUB Exhibit 9.1.  These calculations 

incorporate post-test-year plant additions through June 30, 2008.  AG-CUB Ex. 9.0 at 3.  As 

discussed further below in Section B of this Brief, the Commission‟s conclusion that “ComEd‟s 

proposed pro forma adjustments which included the projected 1st and 2nd quarter 2008 additions 

are known and measureable under the Commission‟s test year rules for historical test years and 

clearly satisfy the requirements of 287.40 and should be included for test year rate base 

purposes” was supported by substantial evidence.  2008 Rate Order  at 28.  Although the Order 

did not explicitly find that the third quarter 2008 plant additions were not includable in rate base, 

the Order did not, in fact, include those plant additions in rate base, even though there was 

evidence in the record that would have enabled the Commission to do so.  Thus, the Commission 

implicitly, but clearly, rejected the inclusion of the third quarter 2008 plant additions in the pro 

forma rate base.  Both Commission Staff Mike Ostrander and AG-CUB witness David Effron 

concur on both the time period that is relevant for the refund calculation as well as the exclusion 

of third quarter 2008 plant additions.  See ICC Staff Ex. 22.0 at 2-4; AG-CUB Ex. 9.0 at 2-4. 

 Although the Company has petitioned the Commission in this Remand proceeding to 

incorporate in any refund calculation plant investment data related to actual third quarter 2008 

plant additions, the Company has not explained why the Commission should reconsider its 

findings in the Order and include those additions in rate base.  Mr. Effron‟s calculation of the  

excess revenues recovered by ComEd from September 30, 2010 through May 31, 2011 as a 

result of the failure to recognize the increase in accumulated depreciation on existing plant 

through June 30, 2008 amounts to $36,668,000.  AG/CUB Exhibit 9.0 at 3; AG-CUB Ex. 9.1.  

Staff witness Mike Ostrander made a similar calculation with a result, $36,701,000, that varied 
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slightly from Mr. Effron‟s computation.  The difference, essentially amounts to a rounding 

differential.  Mr.Effron‟s calculation relies on ComEd Ex. 56.4.  Mr. Ostrander‟s incorporates 

the Company‟s response to Staff data request SAS 1.02 and 1.04.  See AG-CUB Ex. 9.0 at 3; 

AG-CUB Ex. 9.1; Staff Ex. 22.0 at 3, Attachments A and B.   

 Similarly, both witnesses agreed that (1) the excess revenues recovered should be 

refunded to customers and (2) interest should also accrue on the excess revenues until they are 

actually refunded to customers.   Mr. Effron, noted, for example, that if the refund were 

implemented by a one-time bill credit on December 31, 2011, the refund with interest would be 

$36,836,000, based on incorporation of the Commission‟s approved customer deposit interest 

rate of 0.50%.  AG/CUB Exhibit 9.1.  Likewise, Mr. Ostrander testified that interest should be 

applied, and computed a total refund of $37,023,000.  Staff Ex. 22.0 at 4.    The People and CUB 

believe Commission adoption of either number will provide an appropriate refund for ComEd 

customers. 

3. ComEd’s Claim That No Refund Should Be Ordered Is Contrary 

to Clear Illinois Law On the Scope and Subject Matter of Remand 

Proceedings. 

 

In both its pleadings filed in response to the Staff and AG-CUB motions in limine, as 

well as the testimony of ComEd witness Kathryn Houtsma, the Company argues that the 

Commission should not order a refund.  Despite the clear ruling of the IVI and Hartigan II courts 

that establishes the equitable remedy of ratepayer refunds following the reversal of commission 

orders, as well as the ALJ‟s ruling striking the testimony that argued no refund is due customers 

because the Company was allegedly not earning its authorized return, ComEd nevertheless 

continues to assert in testimony that the issuance of a refund would constitute “retroactive 

ratemaking,” and that a refund “is not, as a factual matter …a necessary implication of the 
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Second District Opinion.”  ComEd Ex. 59.0 at 3-4.  ComEd witness Houtsma asserts that 

because the 2008 Rate Order rates were still in effect when the appellate court‟s decision in 

ComEd was issued, “[t]he Court could not have known then that the Commission would later 

approve rates in the 2010 rate case higher than any recalculated 2007 rates.”  Id.  Here again, 

despite the clear direction of the IVI Court, the Company continues to argue that the successor 

rates issued in the Docket No. 10-0467 rate order (which increased ComEd‟s rates) somehow 

negate the need for the Commission to correct its error in the 2008 Rate Order of failing to 

include that accumulated depreciation on embedded plant during the post-test-year period, and 

make ratepayers whole for the excessive rates that resulted from that error.  The reasoning seems 

to be twofold:  1) the fact that the new rates are higher than rates they replaced demonstrates that 

the old rates were inadequate to cover the utility‟s costs during the refund period, and 2) that in 

view of the “inadequacy” of the old rates, the utility should not have to refund the unlawful 

portion of the old rates to customers. 

This argument should be rejected as contrary to law.  In fact, the argument is directly 

contradicted by the IVI decision.  The IVI Court addressed the very same fact situation that 

ComEd relies upon in opposition to the refund – that new rates implemented during the 

pendency of an appeal of an earlier rate order negate the need for a refund – and reached the 

opposite conclusion in support of a refund.  In IVI, Commission-approved rates were deemed by 

the Supreme Court to have improperly recovered certain costs of Illinois Bell as operating 

expenses.  Pending appeal of that order, Bell petitioned for another rate increase, just as ComEd 

did.  The first rate order was in effect during the litigation of the second rate petition and 

remained in effect until new rates under the second order became effective.  After the new rates 

went into effect, the Commission proceeded with the Court-ordered remand in connection with 
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the first rate order.  During that remand, the IVI asked the Commission to refund those portions 

of the rates approved in the first order that the Court had declared improper.  The Commission 

denied that request, as did the circuit court and the appellate court.  In challenging IVI‟s request 

for a refund in front of the Supreme Court, Bell pointed out that the Commission had granted it a 

$58.6 million increase in the second rate order.  But the Supreme Court was adamant in reversing 

the denial of the refund: 

The Commission, in setting new rates after reversal of the 1971 

rate order, allowed Bell a rate increase totaling $58.6 million.  Bell 

overlooks, though, that it was allowed to collect from October 1, 

1973, the date of this court‟s previous decision, through January 1, 

1974, the improper portions of the previous rate schedule.  The 

refunds ordered here should be comprised of the difference 

between the original rates set in the 1971 rate order and the rates 

that would have been charged if they had been set in accordance 

with the views expressed in the previous decision for the period 

between reversal by this court and the effective date of the new 

rate order. 

 

IVI, 117 Ill.2d at 105.  As the IVI Court made clear, the fact that a subsequent rate order has been 

issued by the Commission that increases rates above the level of the rate order that is the subject 

of a pending appeal does not erase or negate the need for the Commission, on remand, to (1) 

correct the error that resulted in excessive rates during the period between the issuance of the 

Court‟s opinion and the date that new rates took effect as a result of the subsequent order, and (2) 

make ratepayers whole for the excessive rates that they paid during the Refund period as a result 

of that Commission error.  The Company‟s argument on this point simply is not supported by 

Illinois law.    

 In rebuttal testimony, ComEd witness Houtsma complains that neither AG-CUB witness 

Effron or Commission Staff witness Ostrander tied their testimony that a refund is required to 

specific language in the Appellate Court decision in ComEd.  She complains, that “neither Mr. 
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Effron nor Mr. Ostrander identifies any portion of the Second District Opinion that authorizes or 

directs the Commission to award retroactive refunds, and they do not discuss any other facts 

justifying such retroactive ratemaking.”  ComEd Ex. 59.0 at 3.  ComEd‟s take on what is 

required in this Remand proceeding, and its implication that a refund would somehow constitute 

unlawful retroactive ratemaking, ignores the clear dictates of the Illinois Supreme Court.   

 First, ComEd‟s view that the word “refund” must be included in an appellate decision for 

a refund to take place overlooks the Hartigan II Court‟s explicit pronouncement on the nature of 

equity.  In ruling on the terms and methodology that the circuit court established pursuant to that 

court‟s retained, equitable jurisdiction over the refund in connection with ComEd‟s Byron I 

nuclear plant, the Hartigan II Court was clear: “…the goal of equity is to make the aggrieved 

party whole.”  Hartigan II, 148 Ill.2d at 405.  Neither the existence of a subsequent ComEd rate 

filing during the pendency of the Second District appeal nor the Commission‟s issuance of a rate 

order on May 24, 2011transform ComEd into the aggrieved party for purposes of this Remand 

proceeding.  The Second District concluded that the Commission had approved an inflated rate 

base in setting rates in its 07-0566 order, a conclusion that can only point to ratepayers as the 

aggrieved party.   

 Moreover, the assertion that the Appellate Court‟s failure to explicitly invoke the term 

“refund” in this instance somehow precludes a refund is a red herring.  In IVI, the Supreme Court 

specifically upheld the distribution of refunds based on its previous holding in Illinois Bell 

Telephone Co. v. Illinois Commerce Comm’n., 55 Ill.2d 461 (1973) (“Bell”), that certain costs 

had been improperly included as operating expenses in Bell‟s rates.  The Bell decision never 

specifically invoked the Supreme Court‟s equitable jurisdiction to fashion a remedy for 

ratepayers.  But the Supreme Court apparently concluded that the absence of this language was 
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irrelevant to the need to provide ratepayers with restitution, reasoning that what mattered was 

Bell’s holding that Commission-approved rates “included allowance of improper expenses and 

deductions for the utility company”  IVI, 117 Ill.2d at 105.  The Court made this obvious when it 

admonished that the role of the courts would be “meaningless” if their authority was limited to 

merely pointing out errors that they were then powerless to remedy.  Id. 

 Like the claims of Illinois Bell in IVI, ComEd suggests that the Commission‟s hands are 

tied because the Second District Appellate Court did not include a specific reference to a 

“refund.”  As noted above, such a reference is unnecessary to enact the equitable relief that the 

Court‟s reversal triggers.  The facts are clear.  The rate base approved by the Commission in its 

September 10, 2008 Rate Order was inflated due to its failure to reflect the accumulated 

depreciation on embedded plant through the post-test-year period.  That error resulted in 

ComEd‟s customers paying excessive, unlawful rates.  The Commission is obliged in this 

Remand proceeding to correct the error and order a Refund for the ratepayers who paid the 

excessive rates.    

 

B. The Commission Need Only Include a Specific Finding in its Remand Order that 

Acknowledges and Clarifies its Consideration of the Third Quarter Plant 

Additions at the Time it Entered its September 10, 2008 Rate Order, and Affirm 

its Adoption of Pro Forma Plant Additions Through June 30, 2008 in Order to 

Satisfy the Appellate Court’s Mandate.  

 

 

In the Second District ComEd appeal, ComEd argued that if the Court reversed the 

Commission‟s decision that failed to recognize the increase in accumulated depreciation in its 

calculation of the ComEd rate base, the Court should remand the decision to the Commission 

with directions for the Commission to add to the rate base the third quarter 2008 plant additions 

to rate base because, according to ComEd, “the same type of evidence that the Commission 
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accepted as supporting ComEd‟s plant additions through the second quarter of 2008 also 

supports including ComEd‟s third quarter plant additions.”  ComEd, 405 Ill.App.3d at 408.  The 

Court, however, rejected ComEd‟s proposal that the Court direct the Commission to include the 

third quarter additions to the rate base.  The Court stated: 

The Commission did not enter findings of fact regarding the third-

quarter 2008 additions, and the Commission is the fact-finding 

body.  BPI II
5
, 146 Ill.2d at 196, 166 Ill.Dec. 10, 585 N.E.2d 1032 

(Ín the ratemaking scheme, the Commission and not the court is 

the fact-finding body”.)  Apart from examining whether the 

Commission acted outside the scope of its authority or infringed 

upon a constitutional right, a court is limited to reviewing whether 

the Commission set out adequate findings of fact supporting its 

decision and whether the findings are against the manifest weight 

of the evidence.  BPI II, 146 Ill.2d at 196, 166 Ill.Dec. 10, 585 

N.E.2d 1032.  Considering that the Commission has not had the 

opportunity to make findings of fact regarding the third-quarter 

2008 plant additions, we decline to direct the Commission to take 

any action on remand other than allowing ComEd to petition for 

their inclusion in the rate base.   

 

ComEd , 405 Ill.App.3d at 408-409.  The Appellate Court assumed that the Commission “…has 

not had the opportunity to make findings of fact regarding the third-quarter 2008 plant 

additions.”  Id. at 409.  The Court made no determination whatsoever regarding the need or 

quality of evidence at the time the Commission entered its Order on September 10, 2008.  It 

merely observed that no findings of fact had been made on this matter.  The Court did not 

suggest that existing evidence on any pro forma plant additions, including third quarter 2008 

plant additions, was either deficient or absent from the record.  In fact, that opportunity was 

available to the Commission by virtue of the fact that the 07-0566 record contained ComEd‟s 

original proposal for the inclusion in rate base of three quarters of pro forma plant additions.  In 

                                                           
5
 Business and Professional People for the Public Interest v. Illinois Commerce Commission, 146 Ill.2d  175 (1991) 

(“BPI II”). 
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effect, the Court endorsed only ComEd‟s right to petition for such treatment, and left it to the 

Commission to enter findings of fact on those additions. 

 

1. The Evidence of Docket 07-0566 as well as the 

Commission’s Analysis and Conclusion in its September 10, 

2008 Order Supports the Inclusion of Post-Test-Year Plant 

Additions through June 30, 2008.  

 

A review of the evidence that the Commission relied upon when it made its decision as to 

what level of plant-in-service should be included in rate base is instructive in this Remand 

proceeding, given ComEd‟s request to offset any refund amount with actual third quarter plant 

additions.  In ICC Docket No. 07-0566, ComEd filed a 2006 historical test year.  In its direct 

testimony, the Company requested inclusion of forecasted pro forma plant additions through 

September 30, 2008.  ComEd asserted that it identified and supported plant additions made to 

provide delivery services that were placed in service in 2007 or are reasonably expected to be 

placed in service by the end of the third quarter of 2008 and are serving retail customers now or 

will be serving retail customers within a year after filing its proposed tariffs. ComEd Ex. 4.0 2nd 

Corr. at 37-41; ComEd Ex. 5.0 Corr. at 16-46, 51-52; ComEd Ex. 7.0 Corr. at 35; ComEd Ex. 

7.1, Sched. B-2.1; ComEd Ex. 7.2, Work Papers WPB 2.1a, WPB-2.1b.   

In his direct testimony, Commission Staff witness Thomas Griffin argued that pro forma 

additions to ComEd‟s rate base be limited to forecasted plant additions through December 30, 

2007.  Staff Ex. 2.0 at 6-7.  Later in the case, ComEd and Staff reached agreement on a proposal 

to include pro forma plant additions through June 30, 2008.  As part of the Stipulation, Staff and 

ComEd jointly proposed to reduce the proposed pro forma additions by $171,755,000.  The 

Stipulation also provided that ComEd would file a late-filed exhibit or compliance filing 
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showing actual and projected pro forma additions for the six months ended June 30, 2008.  If the 

actual pro forma additions for that period were less than projected, the rate base would be 

reduced accordingly.  Staff viewed the adjustment as reflecting a reasonable amount for those 

pro forma plant additions that would be known and measurable under the Commission„s test year 

rules for historical test years, referencing 83 Ill. Adm. Code 287.20 and 83 Ill. Adm. Code 

287.40.  Staff Ex. 15.0 Corr. at 6-7.   

Both these facts, and the Commission‟s 2008 Rate Order made clear that the Commission 

examined the ComEd third quarter plant additions evidence and concluded specifically that only 

plant additions through the second quarter of 2008 could be justified as used and useful and 

prudently incurred, calling the Stipulation irrelevant to its analysis.  Commonwealth Edison 

Company – Proposed Increase in Rates, Order of September 10, 2008 at 11, 28 (“2008 Rate  

Order”).  Because the Stipulation entered into between the Commission Staff and ComEd was 

not a unanimous agreement, the Commission could consider the settlement proposal only as long 

as the provisions of the proposal were within the Commission‟s power to impose, did not violate 

the Public Utilities Act, and were independently supported by substantial evidence in the whole 

record.  Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 

136 Ill.2d 192, 217 (1989).  Cognizant of this Illinois Supreme Court holding, the Commission 

reiterated that its plant in service finding was specifically rooted in the record evidence – not the 

Stipulation: 

 

[O]f key importance is that neither Commission Staff nor the 

Company are [sic] requesting that the Commission enter an Order 

approving the agreement to Stipulation that they have reached 

regarding resolution of various issues in this matter.  Instead, the 

Commission, as we are lawfully mandated, will conduct a BPI 

analysis and base our determinations and ultimate conclusions on 

the record evidence.  Hence, the Stipulation is irrelevant to the 
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Commission for purposes of our determinations in this matter.  

Accordingly, the Stipulation will be treated as merely another 

proposed resolution for the various contested issues addressed in 

this proceeding that must be considered based on the record 

evidence adduced in this docket. 

 

2008  Rate Case Order at 11 (emphasis supplied).    

 The Commission‟s final order, relative to the ALJ‟s proposed Order, likewise supports 

the AG/CUB position that the Commission reviewed all of the evidence presented on plant in 

service proposals, including ComEd’s original request that the third quarter 2008 plant 

additions be included in rates.  Both ComEd and Staff proposed the following language in 

Exceptions briefs after the ALJs issued their order: 

 

Staff originally proposed not allowing any additions beyond 

December 2007, but Staff witness Griffin stated that he would 

consider any additional evidence the Company provided in its 

rebuttal testimony. Staff now supports the inclusion in rate base of 

actual plant additions through June 30, 2008, whether the 

Stipulation is adopted or not but with the amount limited to 

(capped at) the updated amount of pro forma capital additions 

through that date identified and supported in ComEd‟s rebuttal 

testimony. See Staff IB at 13.  

 

ComEd Exceptions, Appendix A at 27 (emphasis added).  While agreeing to forego their request 

of third quarter plant additions, ComEd also suggested in its proposed Exceptions language that 

the following language be included in the Commission‟s final order:  

 

With respect to the propriety of the additions, the Company 

provided extensive evidence in rebuttal testimony in response to 

Mr. Griffin‟s direct testimony for its plant additions through 

September 2008. These additions include projects to establish 

service to new customers, “summer critical” projects to ensure that 

ComEd has adequate capacity for the summer peak season, 

corrective and preventative maintenance projects, projects to 

enhance system performance, and relocation of necessary existing 

facilities displaced by public works projects. Accordingly, the 
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Company has shown that these pro forma plant additions are 

reasonably certain to occur and are approved to the extent they 

exceed accumulated depreciation. Accumulated Deferred Income 

Taxes (“ADIT”). 

 

Id. (emphasis added).  In its final order, however, the Commission rejected ComEd‟s invitation 

to assert that “the Company has shown that these (third quarter) pro forma plant additions are 

reasonably certain to occur”, as ComEd had proposed in its Exceptions brief.  Instead, the 

Commission ruled: 

Additionally, ComEd posits  that the subject changes are 

determinable and reasonably certain to occur subsequent to the 

historical test year within 12 months after the filing date of the 

tariffs, i.e., through the end of the third quarter of 2008. Staff, in its 

rebuttal testimony, stated that after a close analysis of ComEd‟s 

additional evidentiary documentation regarding the pro-forma 

costs at issue it supports inclusion of those costs in rate base. 

Based on our review of the factual record herein the 

Commission finds that the evidence, coupled with the relevant 

legal standards, supports the conclusion that the pro forma 

additions for the first and second quarters of 2008 meet the 

requirements of Section 287.40 and are therefore properly included 

in rate base. Staff originally proposed disallowing all capital 

additions beyond December 2007 and recommended that the 

accumulated reserve for depreciation at that time be reflected, but 

Staff witness Griffin states that he would consider any additional 

evidence the Company provided in its rebuttal testimony. In 

particular, in his Rebuttal Testimony Staff witness Griffin testifies 

that his review of the extensive additional support provided by the 

Company shows that (1) capacity expansion projects which 

composed some of the pro forma additions were summer critical 

and were required to be closed by June 1, 2008; (2) some of the 

projects were required to be closed by specific times by a 

government entity; (3) the capacity expansion projects are 

considered short term CWIP that do not accrue AFUDC and (4) 

the projects have contracts with completion dates and costs.  

Noteworthy is the testimony of ComEd witness Donnelly 

that $114.1 million of distribution projects had already been placed 

into service as of February 29, 2008 and many of the remaining 

projects are summer critical, i.e., projects to be constructed and in 

service by June 1 prior to the hottest part of the summer when 

ComEd‟s system usually hits its peak. ComEd Ex. 21.0 Corr., 

24:513-516. Thus, many of these pro forma plant additions are 
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reasonably certain to occur and in many instances have occurred 

and are currently ensuring enhanced reliable electrical service to 

ComEd customers. ICC Staff Ex. 15.0 Corr. at 6.  For these 

reasons, the Commission finds compelling Staff‟s revised position 

that ComEd‟s proposed pro forma adjustments which included the 

projected 1st and 2nd quarter 2008 additions are known and 

measureable under the Commission‟s test year rules for historical 

test years and clearly satisfy the requirements of 287.40 and should 

be included for test year rate base purposes.  

 

2008 Rate Order at 27-28.  In short, the 2008 Rate Order itself makes clear that 

the Commission had the third quarter additions evidence before it but specifically 

determined that “the evidence, coupled with the relevant legal standards, supports 

the conclusion that the pro forma additions for the first and second quarters of 

2008 meet the requirements of Section 287.40 and are therefore properly included 

in rate base.”  2008 Rate Order at 28. 

 Throughout this case, both before the appeal and now during the Remand, ComEd seeks 

to have its cake and eat it, too relative to the third quarter additions.  It asserted before the 

Commission that if the Commission approved the terms of the Staff/ComEd stipulation, it would 

do so not because it had adopted, per se, the Settlement, but because there was evidence in the 

record supporting the terms agreed upon, among them a closing pro forma plant date of June 30, 

2008.  The Commission‟s 2008 Rate Order, in describing ComEd‟s position, states: 

Here, ComEd and Staff do not urge the Commission to accept their 

joint recommendations because they are agreed to, but rather 

because they are supported by the evidence in the record, 

including ComEd„s limited waivers. The fact that both Staff and 

ComEd have agreed to support the same recommendations no 

more makes this a settlement case than would the concurrence of 

the members of REACT, IIEC, or RESA or, for that matter, the 

AG and CUB – in support of the same issue resolutions. Simply 

because the Stipulation was placed in the record to make their 
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positions clear does not mean that ComEd and Staff ask for 

approval of a settlement.  

2008 Rate Order at 10 (emphasis supplied).  In addition, ComEd asserted “that it has proved its 

rate base and operating expenses in amounts exceeding the levels provided for in the 

Stipulation.”  Id.  The Commission noted, again reciting ComEd‟s position: 

 For example, ComEd justified the inclusion of pro forma plant additions through the 

third quarter of 2008, consistent with the Commission„s rules. The Stipulation itself 

recites some of the record evidence upon which it is based. The evidence, however, is not 

limited to that expressly cited in the Stipulation itself. Under the Stipulation, however, 

ComEd agrees to make a limited waiver of its rights, i.e., to accept in this case inclusion 

in rate base of only two quarters of pro forma capital additions in 2008, less than that to 

which it would be entitled under the evidence and the law. Because a greater amount of 

capital additions is fully supported by the record, the capital additions that are the subject 

of the Stipulation are also supported by the record.   

Id.  But, as noted above, its “Commission Analysis and Conclusion” of the Rate Base portion of 

the 2008 Rate Order the Commission made clear that the Stipulation was “irrelevant” to the 

Commission‟s rate base determinations.: 

In this instance, of key importance is that neither Commission Staff nor the Company are 

requesting that the Commission enter an Order approving the agreement or Stipulation 

that they have reached regarding resolution of various issues in this matter. Instead, the 

Commission, as we are lawfully mandated, will conduct a BPI analysis and base our 

determinations and ultimate conclusions on the record evidence. Hence, the Stipulation is 

irrelevant to the Commission for purposes of our determinations in this matter. 

Accordingly, the Stipulation will be treated as merely another proposed resolution for the 

various contested issues addressed in this proceeding that must be considered based on 

the record evidence adduced in this docket. Moreover, we note that any decision in this 

docket will have no bearing on the Commission‟s decision in the OCA proceeding 

Docket 08-0312. Indeed, all parties in that proceeding may present their respective 

positions that are germane to the issues for review in that Docket. Because, as discussed 

elsewhere in this Order, we have found that each of the individual relevant issues are 

supported by the record and should be approved, we note that the conditions under which 

ComEd agreed to the limited waivers it proposed have been met and, thus, we accept 

ComEd„s waivers.   Accordingly, the Commission accepts the aggregate $35.746 million 

of rate base reductions referenced above.  
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Id. at 10-11 (emphasis supplied).  These specific pronouncements by the Commission, coupled 

with the aforementioned evidence, support a conclusion that the Commission had sufficient basis 

on the existing record to make the determination of what constituted known and measureable 

changes to the post test year period, and deemed the third quarter plant additions to be 

unsupported by the substantial evidence in the record. The ComEd Court‟s directive, therefore, 

can be easily addressed by simply adding specific finding to this effect.  

 

2. The Commission Need Only Clarify Its September 10, 2008 

Decision with an Additional Finding on Pro Forma Plant 

Additions to Comply with the Appellate Court’s Mandate. 

 

Given the Commission‟s explicit consideration of the third quarter plant additions in the 

2008 Rate Order, as discussed above, the Commission need not revisit or re-evaluate third 

quarter plant additions.  The Commission has already based its decision to incorporate second 

quarter plant additions through June 30, 2008 on specific findings of fact, and made clear that its 

decision to adopt the second quarter numbers was based on record evidence.  Id.  What is left, in 

addition to incorporating the accumulated depreciation associated with embedded plant in the 

plant calculation, is the addition of language clarifying its rejection of the third quarter plant 

additions.   There is Commission precedent for such action.  

In In re Illinois Bell Telephone Company, 1197 Ill. PUC LEXIS 401 (July, 1997), the 

Commission issued an order on Remand in the wake of the Second District Appellate Court‟s 

decision in Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 669 N.E.2d 919 (Second Dist. 

1996).  In the 1996 appellate decision, the Appellate Court reversed a Commission rate order 

because it concluded the Commission failed to determine whether IBT‟s risk or cost of capital 

was increased as a result of its relationship with its parent corporation, Ameritech, as required 
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under Section 9-230 of the Act.  Despite requests from AG-CUB to conduct an evidentiary 

hearing on Remand, the Commission simply added a finding of fact to its previous order stating 

that it had reviewed the utility‟s affiliate relationship and its effect on the IBT cost of capital in 

the case below, rather than take new evidence on the matter.  The Commission concluded: “What 

is missing from the Order is an express finding to this effect.  Contrary to the assertions of 

CUB/AG, the evidence in the record indicates that IBT‟s risk or cost of capital was not increased 

due to its affiliation with its parent company.”  1997 Ill. PUC LEXIS at 17.   

Like the Commission‟s conclusion in Illinois Bell that it simply failed to include a finding 

reflecting its evaluation of the cost of capital vis a vis its affiliate corporate parent, the 

Commission in the instant docket did evaluate the third quarter additions proposed by ComEd in 

the original 07-0566 Order.  This Remand Order should include a sentence clarifying just that.   

ComEd asserts two bases for including an offset for third quarter plant additions in the 

calculation of the refund.  First, the Company argues that the Commission‟s finding in its May 

24, 2011 order in ICC Docket No. 10-0467 that third quarter plant additions are used and useful 

now justifies their inclusion as on offset in the calculation of a refund in this Remand 

proceeding.   ComEd Ex. 59.0 at 7-8.  Second, it provides a hindsight list of the plant investment 

made during the third quarter of 2008.  ComEd Ex. 57.1  This testimony, however, is unavailing 

and misses the mark.   

First, in the 2010 rate case, the Commission established new rates that, by virtue of the 

passage of time and the 2009 historical test year selected, would automatically include ComEd‟s 

actual third quarter 2008 plant additions.  ComEd‟s request to include those additions in the 

calculation of the refund in this Remand proceeding because the Commission found them to be 

used and useful in a subsequent rate case that involved a 2009 test year is not evidence that they 
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should have been incorporated in the 2008 Rate Order‟s rate base calculation.  Just as the IVI 

Court ruled that the entry of a new rate order during the pendency of an appeal does not negate 

the need to make ratepayers whole for the excessive rates charged under an unlawful order, 

neither does the entry of a new rate order increasing rates that, by virtue of the passage of time 

and the test year selected, constitute evidence that the third quarter plant additions should be 

incorporated as an offset to the refund issued in this Remand.  See IVI, 117 Ill.2d at 105. 

As for the evidence related to actual third quarter investments, this too is unavailing.  

Although ComEd includes testimony from Company witness Michael McMahan who, with the 

benefit of hindsight, recites the actual investments made during the third quarter of 2008, it is 

exactly that look backward that is prohibited by the IVI and Hartigan II rulings.  ComEd‟s 

request to offset the refund to be calculated in this proceeding with third quarter actual 2008 

plant additions data (ComEd Ex. 56.0 at 19) is tantamount to a request that the Commission 

engage in retroactive ratemaking, notwithstanding the Court‟s invitation to petition for their 

inclusion.  The Hartigan II Court specifically addressed the appropriate parameters for a Remand 

analysis, and they do not include examining evidence of actual expenses incurred during the 

refund period at issue. ([O]perating costs should already have been taken into account by the 

Commission at the time it determined what the rates should have been…”)  Hartigan II, 148 

Ill.2d at 409-410.    

  In this Remand, the Commission must ask itself:  Did it consider the third quarter 

additions evidence when it approved the rate base amounts in its 2008 Rate Order?  The evidence 

described above – both Mr. Griffin‟s testimony which only endorsed a June 30, 2008 pro forma 

period as the outer boundary of permissible post test year additions, as well as the Commission‟s 

reasoning that specifically noted that it was basing its post-test-year analysis on the record 
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evidence, and that “the Stipulation is irrelevant to the Commission for purposes of our 

determinations in this matter” (2008 Rate Order at 11) -- support the AG-CUB position.   

Even if the Commission disagrees that it considered the third quarter plant additions at 

the time it entered its 2008 Rate Order, the Commission cannot now go back, given the existence 

of the 2010 Rate Order that incorporated those additions, and retroactively adjust the refund 

amount.  Under Illinois law, the Commission can only set rates prospectively.  Section 9-201 of 

the Public Utilities Act ensures that rates for utility service are set prospectively.  220 ILCS 5/ 9-

201.  The Illinois Supreme Court has held repeatedly that the Public Utilities Act does not permit 

retroactive ratemaking; that is once the Commission establishes rates, the Act does not permit 

refunds if the established rates are too high, or surcharges if the rates are too low. BPI I, 136 

Ill.2d at 209; Citizens Utilities Co., 124 Ill. 2d at 207.  The rule prohibiting retroactive 

ratemaking is consistent with the prospective nature of the Commission's legislative function in 

ratemaking.   

 The Commission‟s May 24, 2011 rate order‟s conclusion on plant in service included 

ComEd‟s third quarter plant additions.  Specifically, the Commission included in rate base pro 

forma additions through June 30, 2011.   Commonwealth Edison Company – Proposed Increase 

in Rates, Order of May 24, 2011 at 17.  When the Court entered its September 30, 2010 ruling, 

the Court was unaware that the Commission was in the process of investigating rates and would 

subsequently establish new rates that, by virtue of the passage of time and the 2009 historical test 

year selected, would automatically include ComEd‟s actual third quarter 2008 plant additions.  

ComEd‟s request to include those additions in the calculation of the refund in this Remand 

proceeding would amount to unlawful retroactive ratemaking. For this reason, all testimony 

related to third quarter plant additions should be barred from inclusion in the record. 
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In sum, the Company‟s request to offset the refund amount by actual third quarter plant 

addition amounts should be rejected 

 

C. The Refund Amount Should Be Distributed As Quickly as Possible to Both 

Current and Former Customers Affected by the Excessive Rates.  

 

 Company witness Charles Tenorio testified that any refund issued by the Commission 

should be awarded to current customers only over a period of 12 months.  ComEd Ex. 58 at 4-5.  

He argues that this method of recovery is consistent with past Commission practice and is an 

administrative necessity due to the difficult, complex and expensive task of tracking down and 

issuing refund checks to each and every former customer of ComEd during the period in which 

the refund was accrued.  Id. at4. 

 Staff witness Cheri Harden disagreed with the Company‟s proposal, noting that 

regardless of the difficulty involved in locating former customers, a refund must comply with 

Section 9-253(a) of the Public Utilities Act (“Act”), which describes refund procedures. Section 

9-253(a) states:  

If the Commission or a court determines that a public utility has 

overcharged its customers and orders that a refund be made to 

customers of the utility, a portion of the refund shall be set aside  

during the refund period or for 120 days after the refund is ordered,  

whichever is longer, and shall be used to pay refunds to customers 

who were overcharged and are no longer customers of the utility. 

The Commission shall determine the amount to be set aside for  

refunds to former customers. The Commission shall periodically  

review the appropriateness of the amount of funds set aside for  

purposes of compensating former customers and make adjustments 

as needed. 

 

220 ILCS 5/9-253(a).  ICC Staff Exhibit 23.0 at 3-4.  She recommends that the Commission 

order the Company to comply with 220 ILCS 82 5/9-253(a) of the Act and to set aside an amount 

during the refund period, or for 120 days, to be used to pay refunds to customers who were 
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overcharged and are no longer customers of the utility.  While AG-CUB can appreciate there 

may be some difficulty in tracking down customers who overpaid, the statute is clear on this 

point.   

 Company witness Tenorio also proposes that any refund should be paid over an annual 

period that corresponds to a period of twelve consecutive, monthly periods commencing with the 

first monthly billing period that begins no earlier than 30 days after the Commission enters its 

final Order on Remand (including disposition of any petitions for rehearing). ComEd Ex. 58.0 at 

5.  He asserts that this method accounts for different load shapes, seasonal usage patterns and 

makes administrative sense for accurate forecasting of the billing determinants that the refund 

would be based on. Id. at 5-6.  Staff witness Harden testified that this length of time “may be 

reasonable depending on the circumstances.”  Staff Ex. 23.0 at 5.  She notes, however, that 

customers should receive their refunds as soon as possible and twelve months may be too long if 

the refund is less than a penny per kwh. Id.  She therefore recommends that the refund period be 

determined by setting the refund to an amount no less than 1.0¢/kwh per month, even if the 

resulting refund period is less than twelve months.  Id.  In response to IIEC discovery, introduced 

as IIEC Group Cross Exhibit 1 on Remand, she testified that this recommendation was not 

intended to deny any class of customers, such as large industrial customers whose per kwh 

refund credit might be less than the minimum credit of 1 cent per kwh, a refund on Remand.   

IIEC Group Cross Exhibit on Remand 1 at 3. 

 While AG-CUB concur with Ms. Harden‟s recommendations on refund particulars, it 

would be reasonable to ensure that the refund calculated be placed in the hands of ratepayers 

who were overcharged as a result of the Commission‟s unlawful order as soon as possible.  It 

seems appropriate that the refund be distributed, at a maximum, over the same time period that 
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ratepayers paid excessive rates:  a period of eight months.  In the alternative, a one-time refund 

would ensure that the refund is returned to ratepayers in the fastest manner possible.  Given the 

length of time customers will have waited to be reimbursed by ComEd, this, too, is a reasonable 

outcome that should be considered by the Commission.     

III. CONCLUSION 

WHEREFORE, for all the reasons cited herein, the People and CUB respectfully request that the 

Commission reject the arguments presented by ComEd in its testimony and briefs and order a 

refund consistent with the recommendations made in this Brief.   
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