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force. Moreover, there is no indication that incenting management to increase benefits 

to shareholders caused the lowering of the operating costs.   

In the end, ComEd has failed to demonstrate that incenting employees to spend 

their time concentrating on providing shareholder benefits is necessary to attract and 

retain a motivated work force or that such devotion to shareholder benefits creates 

ratepayer benefits sufficient to allow cost recovery in the Utilities’ rates. 

Finally, ComEd urges the Court to reverse and remand the Commission’s  

decision on incentive compensation costs in the event that it reverse the Commission’s 

treatment of incentive compensation costs in Gen. No. 2-06-1284.  ComEd Br. p. 19.  

This would be inappropriate given the fact that the two cases are based on different 

testimony and must be weighed separately.      

D. Response to ComEd’s Potential Claim for Additional Pro Forma 
Capital Additions 

The Commission, as does ComEd, opposes the claims of GC Petitioners and 

IIEC seeking a rate base adjustment (This Brief, Section II.A., pp. 3-15). ComEd 

argues that, if GC Petitioners/IIEC are successful in having the Order reversed and the 

case remanded on such an issue, ComEd should get the additional quarter of pro forma

capital additions (to September 2008) which ComEd forwent through a stipulation with 

Staff. 

While the Commission does not oppose the remandment to the Commission of 

such an issue, assuming the Commission was reversed ultimately on the GC 

Petitioners/IIEC issue, the Commission does not agree that ComEd (Brief, pp. 21-22) 

should automatically get the additional quarter of pro forma capital additions.  The 

Staff Witnesses had originally opposed all the 2008 pro forma capital additions as not 



being known and measurable under the Commission rule, 83 Ill. Adm. Code 287.40 (R. 

Vol. 53, C13096-C1309, Corrected Staff Ex. 2.0, pp. 5-8). With additional 

information, the Staff Witnesses agreed that the pro forma capital additions for the first 

two quarters were appropriate (R. Vol. 56, C13852-C13856,  Corrected Staff Ex. 15.0, 

pp. 5-9).  However, it does not appear that the Staff Witnesses agreed with ComEd that 

the third quarter was known and measurable under 83 Ill. Adm. Code 287.40, since 

their evidence and the stipulation (R. Vol. 61, C14980-C14984) did not include that 

additional quarter of pro forma capital additions. 

The Commission cannot know what position either the Staff Witnesses or the 

Commission would take if this issue were to be remanded.  Therefore, to issue an order 

to the Commission (in the event of the proposed remandment) to grant the third quarter 

of the pro forma capital additions would invade improperly the ratemaking authority of 

the Commission. People ex rel. Hartigan v. Illinois Commerce Commission, 117 Ill. 2d 

120, 142-143 and 145-146 (1987).  Cf. People v. Sales, 195 Ill. App. 3d 160, 162-163 

(2nd Dist. 1990).   

If the Court decides to remand ComEd’s pro forma capital additions issue as 

part of a reexamination of ComEd’s rate base in this cause, the issue should be 

remanded to the Commission for further proceedings consistent with the Court’s 

opinion.  Any further instruction would be improper. 

IV. RESPONSE TO BOMA 

 Before the Commission the Building Owners and Managers Association of 

Chicago (“BOMA”) requested that the Commission approve a rate structure that 

differentiated between non-residential customers depending on whether or not they 


