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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
General increase in electric rates 

: 
: 
: 

 
No. 07-0566 
(On Remand) 

COMMONWEALTH EDISON COMPANY’S  
INITIAL POST-HEARING BRIEF 

Commonwealth Edison Company (“ComEd”) hereby submits this initial post-hearing 

brief pursuant to Section 200.800 of the Commission’s Rules of Practice.    

INTRODUCTION 

This is a remand of ComEd’s 2007 Rate Case after the Appellate Court for the Second 

Judicial District reversed in part the Commission’s final Order approving new rates.  The central 

issue in dispute is how to give effect to the Appellate Court’s mandate that the Commission 

“revisit the accumulated depreciation issue, including allowing ComEd to request recovery of the 

aggregate cost of the third-quarter 2008 plant additions.”  Commonwealth Edison Co. v. Ill. 

Commerce Comm’n, 405 Ill. App.3d 389, 420 (2d Dist. 2010) (“ComEd”).   

According to the Attorney General (“AG”), Citizens Utilities Board (“CUB”), and Staff, 

the remand dictates the issuance of a refund, regardless of the particular equities and even though 

the Appellate Court said nothing about a refund.  Under long-established Illinois law, any refund 

in a case like this – where the utility has charged a rate approved by the Commission that is later 

reversed by a reviewing court – must derive from the equitable power of the court to do justice.  

Where the reviewing court invokes its equitable power, the Commission plays the limited role of 
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finding facts to aid the court’s ultimate equitable determination.  The Commission may not, on 

its own, decide to order a refund.1 

The Appellate Court never invoked its authority to order a refund, and moreover, a refund 

in this case would not be equitable.  The purpose of a refund is to redress unjust enrichment, but 

here ComEd was not unjustly enriched by the methodological error identified by the Appellate 

Court.  According to the Appellate Court, the Commission had “mismatched” accumulated 

depreciation and gross plant investment when calculating ComEd’s revenue requirement, 

creating the risk that ComEd would over-recover its costs.  As shown by the Commission’s 

Order in ICC Docket No. 10-0467 (“2010 Rate Case’), however, ComEd under-recovered its 

costs during the putative refund period despite the methodological error identified by the 

Appellate Court.2  The Commission’s methodological error was, from the standpoint of 

customers, a harmless error.  Equity does not require a refund when customers have already paid 

less than ComEd’s actual reasonable and prudent costs of serving them.  Moreover, to order a 

refund in this case would be inconsistent with the reasoning adopted by the Appellate Court, 

which emphasized the importance of temporally matching data concerning costs and 

depreciation.  The Appellate Court’s concern with matching data from the same period requires 

that ComEd’s actual revenues be matched with its actual costs during the refund period.   

While Staff and AG/CUB contend that the Appellate Court’s opinion impliedly directed a 

refund – even though the word “refund” is never used by the Appellate Court – at the same time 

                                                 
1 The Commission has specific statutory authority to award reparations and refunds in certain other types of 

circumstances, such as where a utility has charged customers something other than the Commission-established rate.  
See 220 ILCS 5/9-252, 252.1 (pertaining to “overcharges” under approved rates).   

2 Other independent evidence supporting this fact was proffered and stricken.  See ComEd’s Offer of Proof.  
While ComEd respectfully submits that striking this evidence was an error, ComEd does not rely on that argument 
or evidence in this Brief.  ComEd has submitted an Offer of Proof to preserve the issue and waives no rights on 
appeal.  
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they ignore the opinion’s plain language.  The Appellate Court directed in unmistakably clear 

terms that, in reconsidering accumulated depreciation on remand, the Commission must also 

allow ComEd to seek recovery of third-quarter 2008 plant investments.  Thus, to the extent that 

the Commission reads the Appellate Court’s remand as directing that a refund be ordered, the 

Commission should not ignore the reality that ComEd installed $161 million of infrastructure in 

the third quarter of 2008 that served customers during the entire refund period.  ComEd’s 

testimony concerning those plant additions is uncontested.  Under the plain terms of the 

Appellate Court’s remand, it is entitled to deduct the costs associated with that plant investment 

from any refund.  See ComEd, 405 Ill. App.3d at 420 (directing Commission to “revisit the 

accumulated depreciation issue, including allowing ComEd to request recovery of the aggregate 

cost of the third-quarter 2008 plant additions.”) (emphasis added); Houtsma Revised Dir., 

ComEd Ex. 56.0 (Revised) at 19:380-20:399 (uncontested testimony showing that the third-

quarter 2008 plant additions were used and useful, prudent and reasonable, and known and 

measurable); 2010 Rate Order (allowing inclusion of third quarter 2008 plant additions in rate 

base).  Additionally, the Commission should adopt ComEd’s position with respect to various 

other issues concerning any refund, including the arithmetic calculation of interest; the end date 

of the refund period; and the implementation of the refund.   

BACKGROUND 

On October 17, 2007, ComEd filed tariff sheets requesting, among other things, increased 

rates for delivery services based on an adjusted 2006 historical test year.  ComEd sought to 

recognize a pro forma adjustment for distribution plant placed in service through September 30, 

2008, as it was entitled to do under the Commission’s rules.  In calculating its revenue 

requirement, ComEd matched the total plant investment that existed during the 2006 test year 

with the accumulated depreciation on that existing plant as of 2006.  ComEd also matched pro 
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forma adjustments reflecting new plant investment anticipated in the post-test-year period with 

post-test-year accumulated depreciation on that anticipated new plant investment.  That 

methodology was consistent with the Commission’s Orders in the most recent ComEd rate cases.  

See Commonwealth Edison Co., ICC Docket No. 05-0597 (July 26, 2006); Commonwealth 

Edison Co. ICC Docket No. 01-0423, pp. 43-44 (Interim Order April 1, 2002), and pp. 44-45 

(Order March 28, 2003).  The Commission subsequently approved that same treatment in cases 

for other utilities.  North Shore Gas Co., et al., ICC Docket No. 07-0241, 07-242 Cons., pp. 

16-17 (Order Feb. 5, 2008). 

On November 28, 2007, the Commission suspended ComEd’s tariff sheets and initiated 

this proceeding.  During the review, the issue was raised whether ComEd needed to account for 

post-test-year accumulated depreciation of existing plant (i.e., the plant in existence at the time 

of the historical test year).  Subsequently, ComEd and Staff entered into a proposed stipulation 

concerning a package of individual issue resolutions supported by evidence.   

Among other things, ComEd and Staff conditionally agreed that if the Commission, 

consistent with past Commission decisions and evidence submitted in the docket, excluded post-

test-year accumulated depreciation of existing plant, then ComEd would agree in exchange not to 

seek the inclusion of third-quarter 2008 plant additions in its rate base.  The stipulation stated 

that ComEd and Staff’s agreement “is expressly limited to acceptance by the Commission of the 

totality of the agreement set forth herein.  If the agreements set forth herein are not accepted in 

their totality, then ComEd and Staff each reserve their respective rights to continue to advocate 

other positions.”  Attachment A at 6-7.  The stipulation further stated that “ComEd and Staff 

each acknowledges that each of the stipulated resolutions of issues herein … is supported by the 

record … but that based on the record, the Commission could have reached a different 
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determination.”  Attachment A at 7.  On September 10, 2008, the Commission issued its final 

Order consistent with the terms of the stipulation on those issues.  Thus, the Commission had no 

occasion to decide, and did not decide, whether the evidence supported inclusion of the third-

quarter 2008 plant additions in the rate base. 

Various parties appealed.  On September 30, 2010, the Appellate Court of Illinois, 

Second District, reversed the Commission in part.  ComEd, 405 Ill. App.3d 389.  It held that the 

Commission’s methodology for accounting for accumulated depreciation of existing plant in 

relation to pro forma capital additions risked overstating ComEd’s revenue requirement by 

overstating the rate base.  According to the Appellate Court, when a utility proposes pro forma 

adjustments for new plant additions to rate base, the utility must also “account for the way the 

existing embedded plant would accrue additional accumulated depreciation during the post-test-

year period” as to which pro forma capital additions are proposed.  Id. at 403.  Thus, plant 

already in place at the end of the historical test year should not be matched to accumulated 

depreciation at the end of the historical test year, but instead must be matched to accumulated 

depreciation as of the end of the post-test-year period.  Id. at 405.  Not doing so, the Appellate 

Court held, would result in a deviation from “basic matching principles.”  Id. at 407.   

The Appellate Court recognized that ComEd and Staff had agreed to a proposed 

stipulation on that issue and that, “[b]y its terms, the stipulation was effective only if the 

Commission approved all of its provisions.”  Id. at 403.  The Court further recognized that 

“unilaterally altering the ComEd/Staff stipulation” by requiring the Commission to account for 

post-test-year accumulated depreciation of existing plant “would be manifestly unfair to 

ComEd.”  Id. at 408.  The Court explicitly recognized that the Commission had not had “the 

opportunity to make findings of fact regarding the third-quarter 2008 plant additions,” and it 
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therefore ordered the Commission on remand to “allow[] ComEd to petition for their inclusion in 

the rate base.”  Id. at 409.  The Appellate Court directed the Commission “to revisit the 

accumulated depreciation issue, including allowing ComEd to request recovery of the aggregate 

cost of the third-quarter 2008 plant additions.”  Id. at 420.  Significantly, neither the opinion nor 

the mandate ordered – or even mentioned – potential refunds.   

While this case was pending before the Appellate Court, ComEd filed new tariffs seeking 

to raise delivery service rates based on an adjusted 2009 test year.  Those tariffs were suspended 

and the Commission opened ICC Docket No. 10-0467 (“the 2010 Rate Case”).  The 

Commission’s final Order in that case was issued on May 24, 2011.  It found that an increase in 

ComEd’s delivery service rates was necessary, just, and reasonable.  The contribution of 

accumulated depreciation to those new rates was calculated in a manner consistent with the 

Appellate Court’s opinion, and the Commission determined rates using a rate base that included 

the 2008 third-quarter plant additions.  The rates found just and reasonable by the Commission 

on May 24, 2011, were also higher than those that would have resulted if ComEd’s 2007 rates 

had been calculated as directed by the Appellate Court.   

The Order thereby determined that ComEd’s prior rates did not recover its adjusted 2009 

test year costs and that, at least by September 2010 (when the putative refund period begins), 

ComEd’s rates were below a just and reasonable rate – despite the Commission’s “matching” 

error in calculating those rates.   This remand proceeding, relating to the now superseded 2007 

rates, commenced on June 22, 2011.   
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ARGUMENT 

I. THE COMMISSION SHOULD NOT ORDER A REFUND IN THIS CASE. 

For the Commission to order a refund in this case would be improper.  Under Illinois law, 

the power to order a refund is an equitable power resting solely with the reviewing court.  Not 

only did the Appellate Court never invoke that authority, but a refund in this case also would not 

accord with equitable principles.  The purpose of a refund is to prevent a utility’s unjust 

enrichment at the expense of its customers; but here, ComEd has not been unjustly enriched on 

account of the methodological error identified by the Appellate Court.  

A. Any Refund Must Be Ordered By a Reviewing Court, Not By the 
Commission. 

The Commission enjoys statutory authority to order refunds in situations where a utility 

has charged customers a rate other than the one approved by the Commission, see 220 ILCS 

5/9-252, 252.1.  However, under well-established Illinois law, the Commission does not possess 

authority to order a refund of amounts collected consistent with a Commission-approved rate.   

As the Supreme Court has explained in a series of cases, the prohibition on retroactive 

ratemaking precludes the Commission from retroactively altering a rate it has approved – even 

when that rate is later set aside by a reviewing court.  “[P]ublic utility rates that have been 

approved by the Commission, after a finding that they are just and reasonable, cannot be deemed 

‘excessive’ for the purposes of awarding reparations, even if that rate order is set aside upon 

judicial review.”  Independent Voters, 117 Ill.2d at 96; People ex rel. Hartigan v. Ill. Commerce 

Comm’n, 148 Ill.2d 348, 396 (1992) (“To allow the Commission to now order ‘reparations’ from 

rates that it originally set would violate the well-established rule against retroactive 

ratemaking.”) (citations omitted); Citizens Utilities Co. v. Ill. Commerce Comm’n, 124 Ill.2d 

195, 207 (1988) (“The rule prohibiting retroactive ratemaking is consistent with the prospective 
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nature of legislative activity, such as that performed by the Commission in setting rates.  

Moreover, because the rule prohibits refunds when rates are too high and surcharges when rates 

are too low, it serves to introduce stability in the ratemaking process.”).  Where the utility has 

collected a Commission-approved rate, the Commission lacks “subject matter jurisdiction over 

the terms and implementation of [a] refund.”  Hartigan, 148 Ill.2d at 416.3    

The Commission itself has recognized these limitations on its authority.  Illinois 

Commerce Comm’n v. Illinois Bell Tel. Co., Nos. 97-0601; 97-0602; 97-0516 (consolidated) 

(Dec. 16, 1998), 1998 Ill. PUC LEXIS 1148 at *40-*41 (recognizing that Commission’s 

statutory authority to order just and reasonable rates does not empower the Commission to order 

refunds); Investigation into Certain Payphone Issues, ICC Docket No. 98-0195 (Nov. 12, 2003), 

2003 Ill. PUC LEXIS 912 at *103-104 (stating that “[b]oth the United States Supreme Court and 

the Illinois Supreme Court have ruled that rates that have been reviewed and approved by the 

appropriate regulatory agency cannot later be subject to refund,” and holding that Independent 

Voters “was properly cited … for the proposition that refunds from Commission approved rates 

are inappropriate.”).4  

                                                 
3 Section 253 of the Public Utilities Act – which was enacted after the Supreme Court’s decisions in 

Independent Voters and Hartigan – does not provide the Commission with a statutory basis for ordering the refund 
of amounts collected pursuant to a Commission-approved rate.  Rather, Section 253 concerns the refund of 
overcharges – that is, charges other than Commission-approved rates – and directs that the refund of overcharges, as 
authorized by Sections 252 and 252.1, be paid in part to “to customers who were overcharged and are no longer 
customers of the utility.”  220 ILCS 5/9-253.  Thus, Section 253 does not enlarge the Commission’s refund 
jurisdiction, but rather simply establishes the right of former customers to participate in any refund that is ordered 
under Sections 252 or 252.1.   

4 The instances in which the Commission has ordered refunds are plainly distinguishable.  E.g., Illinois 
Commerce Comm’n v. Central Illinois Public Serv. Co., ICC Docket No. 87-0542 (April 17, 1991), 1991 Ill. PUC 
LEXIS 180 at *41 (approving refund agreed to by utility and where amount refunded had previously been removed 
from general revenues and placed in specially designated fund; and distinguishing those circumstances from cases in 
which “no amounts subject to refund were quantified or set aside, and the determination of refunds was made on an 
after the fact basis.”); Illinois Commerce Comm’n v. Central Ill. Light Co., ICC Docket No. 99-0468 (July 5, 2001), 
2001 Ill. PUC LEXIS 755 at *140 (ordering refund of fuel adjustment charges (“FAC”), and holding that “FAC 
refunds have long been held to be an exception to the bar on retroactive ratemaking … because customers who have 
paid specific rate adjustments under the FAC clause, which have not been approved by the Commission, should not 
be prevented from receiving a refund when those rates have been determined by the Commission to be unjust and 
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Thus, in this case, the Commission is not authorized to order a refund on its own 

initiative.  However, the Supreme Court has allowed for the possibility of a judicially ordered 

refund, where the amounts collected were authorized by a Commission-approved rate, “for the 

time that the rate order remained in effect following [the reviewing] court’s decision” 

determining that rate to be invalid.  Independent Voters, 117 Ill.2d at 101.   

Significantly, however, the power to order a refund in such circumstances flows from the 

court’s inherent equitable authority, and not from the Commission’s statutory powers.  See id. at 

104 (while “[t]he Act does not specifically provide a remedy for this situation,” a court “may 

exercise its equitable powers when an appropriate remedy is not provided in the Act.”).  As the 

Supreme Court explained in Hartigan, with regard to the period “once a rate order has been set 

aside on review,” 148 Ill.2d at 396, “this court in Independent Voters exercised its inherent 

powers to fashion an equitable remedy and, for the first time, ordered a refund of overcharges 

collected pursuant to the invalid portions of the rate order,” id. at 397.  The Court underscored 

that this “is an equitable remedy made available to ratepayers pursuant to this court’s equitable 

powers” and “is not a statutorily based remedy.”  Id. at 397-98.  And the Court reversed an 

appellate court decision that had upheld the Commission’s methodology for ordering a refund in 

place of the circuit court’s own methodology.  The Supreme Court explained that, “[i]n setting 

the terms of the refund, the circuit court was acting in its equitable capacity.”  Id. at 405.  The 

Court emphasized that the case involved a “judicially established refund of money collected 

pursuant to an invalid rate order.”  Id. at 412 (emphasis added).  In such circumstances, the 

                                                                                                                                                             
unreasonable”); Excel Telecomms. v. Illinois Bell Tele. Co., ICC Docket No. 99-0403 (Oct. 18, 2000), 2000 Ill. PUC 
LEXIS 801 at *17 (involving refund of overcharge, that is, charge of amounts other than those included in 
Commission-approved rate). 
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Commission’s role is limited to fact-finding in aid of the equitable powers invoked by the 

reviewing court.  

B. The Appellate Court Never Invoked Its Authority to Order a Refund. 

In this case, the Appellate Court nowhere invoked its equitable powers to order a refund, 

so even factual questions relating to a refund are not properly before the Commission.  The 

Appellate Court’s mandate remanding this case to the Commission for further proceedings says 

nothing at all about a refund.  Nor does the Appellate Court’s opinion even use the word 

“refund.”  Accordingly, it is improper for the Commission to inquire into the propriety of a 

refund on this remand.  As the Commission has recognized, “The “scope of any proceeding on 

remand is determined by the language in the order remanding those proceedings.  The Appellate 

Court's opinion is the law of the case; it determines the scope of any proceedings on remand.”  

Ill. Bell Tele. Co., ICC No. 01-0120, 2004 Ill. PUC LEXIS 228 at *21; see also Foster v. Civil 

Serv. Comm’n, 255 Ill. App. 3d 30, 36 (1st Dist. 1994) ( “When a reviewing court remands a 

matter with specific instructions, the trial court is powerless to undertake any proceedings 

beyond those specified therein.”). 

Rather than directing the Commission to consider the propriety of a refund, the Appellate 

Court’s remand order directed the Commission to revisit its ratemaking methodology for 

purposes of prospective ratemaking.  When the Appellate Court issued its decision, the 

Commission had not yet set new rates.  So there was a need at that time for the Commission to 

revisit these issues on remand as part of a prospective ratemaking.  However, on May 24, 2011, 

the Commission issued a final Order in ComEd’s 2010 Rate Case setting new prospective rates.  

That Order incorporates the method for matching accumulated depreciation that the Appellate 

Court’s decision requires, and it also reflects ComEd’s third-quarter 2008 plant additions.  Thus, 

there is no longer any reason for the Commission to revisit the issues identified in the Appellate 
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Court’s remand.  See City of Alton v. Alton Water Co., 25 Ill.2d 112, 115 (1962) (remand to the 

Commission “does not automatically require additional hearings or evidence.  The question in 

each case is whether additional hearings or evidence are necessary to enable the Commission to 

comply with the rulings of [the] court”).  

C. In Any Event, a Refund Would Be Inequitable. 

Even if the Appellate Court had remanded the case for the Commission to find facts 

bearing on the equity of a refund, the facts show that a refund would be inequitable and therefore 

inappropriate.  As the Supreme Court has explained, the purpose of refunding amounts collected 

under a Commission-approved rate is to redress a utility’s unjust enrichment. See Independent 

Voters, 117 Ill.2d at 98.  Here, ComEd was not in fact enriched on account of the Commission’s 

methodological error.  Rather, as the Commission’s Order in the 2010 Rate Case demonstrates, 

ComEd under-recovered its costs during the putative refund period.   

1. A Refund Is Proper Only to Redress a Utility’s Unjust Enrichment. 

The equitable judicial power to order a refund for the period between the court’s decision 

invalidating a rate order and the Commission’s approval of new rates lies in the equitable 

concept of restitution, which in turn is based on unjust enrichment.  Independent Voters, 117 

Ill.2d at 98.  As the Supreme Court explained:  “Restitution is an equitable remedy that is sought 

before a court, and the basis of such liability is unjust enrichment to the defendant.”  Id.   

Under Illinois law, a party has been unjustly enriched as a result of an order or judgment 

that is later ruled invalid only if the party has received benefits that belong to another.  See 

Village of Oak Lawn v. Faber, 378 Ill. App.3d 458, 469 (1st Dist. 2007) (defining “unjust 

enrichment” as “the retention of a benefit conferred by another, without offering compensation, 

in circumstances where compensation is reasonably expected” (quoting Black’s Law Dictionary 
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(8th ed. 2004)).  If the party has received no undeserved benefit, however, then the party has not 

been unjustly enriched, and there is no restitution to be made.   

In the context of an invalid rate order, the question whether the utility has been unjustly 

enriched is to be determined by comparing (a) the amounts collected by the utility under the 

invalid rate order with (b) the amounts the utility would have collected had the rate been just and 

reasonable.  See Hartigan, 148 Ill.2d at 412 (defining a refund as equal to the “difference 

between the money collected pursuant to the invalid rate and the money that would have been 

collected pursuant to a just and reasonable rate.”) (emphasis added).  That approach for 

measuring the amount of a refund accords with the principle that a utility is entitled to a just and 

reasonable recovery on its investment.  See West Ohio Gas Co. v. Public Utility Comm’n of 

Ohio, 294 U.S. 63 (1935).  So long as the utility has not in fact received more than a just and 

reasonable return on account of an error in calculating a rate, it has not been unjustly enriched by 

that error: it has not received any undeserved benefit belonging to customers.    

2. ComEd Was Not Unjustly Enriched On Account of the “Matching” 
Error Identified by the Appellate Court. 

Applying the standard laid out in Hartigan, a refund would not be equitable because 

ComEd was not unjustly enriched by the Commission’s “matching” error.  ComEd had filed for 

a rate increase to take effect prior to the putative refund period.  The Commission ultimately 

upheld those rates as just and reasonable in the 2010 Rate Case.  Thus, the Commission 

concluded that ComEd was entitled to increase its rates because the rate order in force at that 

time – the very rate order at issue here – did not provide ComEd with a sufficient return on its 

investment.  Thus, a just and reasonable rate for the putative refund period would have been 

higher than the invalid rate actually charged.  It would be manifestly inequitable to require 

ComEd to refund monies collected during a refund period from October 2010 through May 2011 
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under a rate structure that, as the Commission itself has found, already had charged ratepayers 

too little.5   

The conclusion that a refund in this case would be improper follows straightforwardly 

from Hartigan.  In that case, the Court likewise looked to a subsequent rate order – which, the 

Court presumed, took into account changes in actual operating costs during the refund period, id. 

at 410 (increased “operating costs should already have been taken into account by the 

Commission at the time it determined what the rates should have been in Rate Order II”) – as 

providing the “just and reasonable rate” that should have been collected during a preceding 

refund period.  See Hartigan, 148 Ill.2d at 409 (determining that “the amount of money to be 

refunded consists of the difference between the rates collected pursuant to Rate Order I and the 

rates that should have been collected which were established in Rate Order II.” ).  To the extent 

that the subsequent rate order (reflecting increased actual costs) was higher than the invalid rate 

actually charged, no refund was required.  

Applying that approach, the 2010 Rate Order – which reflected ComEd’s actual costs 

during the putative refund period – is the “just and reasonable” rate that should have been 

collected during that period.  Because those rates are higher than the invalid rates that ComEd 

actually collected, under the logic of Hartigan, a refund would not be proper.   

3. Independent Voters Does Not Preclude Consideration of the 2010 
Rate Order. 

The arguments previously made by Staff and the AG/CUB in this remand rested heavily 

on Independent Voters – a case decided prior to Hartigan.  To be sure, the Court in Independent 

                                                 
5 That conclusion is underscored by the testimony struck by the Administrative Law Judge and proffered to 

the Commission, see Commonwealth Edison Offer of Proof & ComEd Exs. 56.0, 56.1, 56.2, 56.3, and 56.4 
(Remand), which sets forth ComEd’s actual costs during the refund period and establishes that the rates then in 
effect were too low to be just and reasonable, notwithstanding the Commission’s “matching” error concerning 
accumulated depreciation.   
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Voters refused to consider, in determining the propriety of a refund, the rates established in a 

subsequent rate order.  But, as just explained, Hartigan shows that the decision in Independent 

Voters does not create any categorical rule rejecting such an approach.  Indeed, such a 

categorical rule would be entirely at odds with the notion of an equitable remedy, which 

empowers a court to act flexibly to do justice in the particular circumstances of each case.  See 

Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944).  For several reasons, the circumstances of this 

case are different from those in Independent Voters and justify a different outcome.   

First, the methodological error corrected by the Appellate Court in this case is entirely 

different from the kind of error at issue in Independent Voters.  That case involved types of costs 

– such as country club dues for executives – that the Court held could never be properly 

recovered from customers.  See Illinois Bell Tel. Co. v. Ill. Commerce Comm’n, 55 Ill.2d 461, 

478-81 (1973) (describing improper charges).  In those circumstances, it made sense for the 

Court to require that those dollars be refunded in full to customers.6   

Here, by contrast, every dollar that ComEd included in its rate base was spent on 

equipment and labor that actually served customers.  No one has argued that ComEd charged 

customers for non-recoverable costs.  Nor has anyone argued that ComEd cannot recover its 

reasonable and prudent investment costs, including resulting depreciation.  Rather, the problem 

identified by the Appellate Court was one of timing – ComEd’s revenue requirement had been 

miscalculated because certain recoverable costs were being recovered in the wrong period.  In 

determining whether equity requires a refund as a result of that kind of methodological error, it 

surely is relevant that, despite the error, ComEd nonetheless under-recovered its costs during the 

entire period the rates were in effect.   

                                                 
6 The General Assembly subsequently changed the law on some of the types of costs involved in 

Independent Voters, but that does not alter what was the premise and context of the Supreme Court at the time. 
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Second, a key factor in determining whether there has been unjust enrichment is the 

culpability of the party that has been enriched.  See McKay v. Kusper, 252 Ill. App.3d 450, 463 

(1st Dist. 1993) (holding that unjust enrichment ordinarily requires some improper conduct, such 

as fraud, on the part of a defendant); Martis v. Grinnell Mutual Reinsurance Co., 388 Ill. App.3d 

1017, 1024 (3d Dist. 2009) (same).  In Independent Voters, the Supreme Court described Illinois 

Bell’s unrecoverable charges as “an involuntary assessment on the utility’s patrons,” and the 

Court went so far as to “question the propriety” of Bell’s attempt to “dispense largesse at 

[ratepayers’] expense.”  Illinois Bell, 55 Ill.2d at 481.  Here, by contrast, the methodology 

proposed by ComEd and approved by the Commission was not only proposed in good faith, but 

had been accepted by the Commission in prior, unreversed ComEd rate orders.  See ICC Docket 

No. 05-0597; ICC Docket No.01-0423, cited earlier.7    

Third, in order to give effect to the Appellate Court’s concern in this case with 

“matching,” any refund should be calculated by matching revenues with costs for the same 

period.  It is settled that the calculation of a refund must be based on actual revenue data rather 

than projections, see Hartigan, 148 Ill.2d at 408; id. at 412, and the logic of the Appellate 

Court’s decision dictates that actual revenue data must be matched with actual cost data.  Given 

that the Appellate Court has sought to prevent the mismatching of accumulated depreciation 

from one period with gross plant investment from another period, it would be inequitable to 

require ComEd to refund the difference between its actual revenues and its projected costs, when 

                                                 
7 The Commission has, in the context of a different type of refund claim, distinguished between (on the one 

hand) attempts to recover “rate elements that have been previously excluded from recovery,” and (on the other hand) 
inclusion of costs based on a “good faith effort at complying with Commission policy in the absence of a 
determinative interpretation of a specific aspect of that policy.”  Excel Telecomms. Inc. v. Illinois Bell Tele. Co., No. 
99-0403, 2000 Ill. PUC LEXIS 801 (Oct. 18, 2000), at *20-21.   
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the actual just and reasonable costs of providing service during the putative refund period are 

known and are reflected in the rates approved by the Commission in the 2010 Rate Case. 

In sum, the circumstances of this case – considering both the nature of the 

methodological error identified by the Appellate Court, as well as the nature of the utility’s 

conduct – are significantly different from the circumstances in Independent Voters.  While equity 

may not have permitted Bell to offset a refund with increased actual costs in the circumstances of 

that case, here the circumstances and the equities are different and compel a different result.   

II. IF THE COMMISSION MAKES FINDINGS OF FACT SUPPORTING A 
REFUND, IT SHOULD INCLUDE ACTUAL THIRD QUARTER 2008 PLANT 
ADDITIONS IN CALCULATING THE AMOUNT TO BE REFUNDED. 

If the Appellate Court’s remand is interpreted to authorize a refund proceeding, 

notwithstanding the arguments advanced above, the Commission should consider not only the 

roll-forward of accumulated depreciation, but also the plant additions made by ComEd in the 

third quarter of 2008.  Staff and AG/CUB’s position that the Commission may not consider those 

third-quarter 2008 plant additions simply cannot be squared with the language of the Appellate 

Court’s remand, which directs the Commission “to revisit the accumulated depreciation issue, 

including allowing ComEd to request recovery of the aggregate cost of third-quarter 2008 plant 

additions.”  ComEd, 405 Ill. App.3d at 420 (emphasis added).  Further, in determining the costs 

of those plant additions, the Commission should rely on actual data rather than projections – 

even though reliance on actual data will result in a larger refund.   

A. The Commission Must Account for ComEd’s Third-Quarter 2008 
Plant Additions. 

If the Appellate Court’s remand is interpreted as directing the Commission to find facts 

supporting a refund, then by the plain terms of that remand the Commission must consider 

ComEd’s evidence showing that the third-quarter 2008 plant additions were used and useful, 
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prudently incurred, and known and measurable.  If the Commission finds that those plant 

additions meet the criteria for inclusion in the rate base – and the testimony to that effect is 

essentially uncontested – then the Commission must allow ComEd to recover the associated 

costs when calculating any refund due to customers.    

The Appellate Court could not have been clearer that the issue of accumulated 

depreciation was intertwined with the issue of third-quarter 2008 plant additions, and that on 

remand any consideration of the former must include consideration of the latter.  As the 

Appellate Court explained, ComEd agreed conditionally “not to seek recovery of the cost of 

plant additions made in the third quarter of 2008” in exchange for Staff recommending that “the 

Commission not subtract from the rate base the existing plant’s accumulated depreciation during 

the post-test-year period.  By its terms, the stipulation was effective only if the Commission 

approved all of its provisions.”  ComEd, 405 Ill. App.3d at 403 (emphasis added).  The Appellate 

Court went on to “conclude that unilaterally altering the ComEd/Staff stipulation would be 

manifestly unfair to ComEd.”  Id. at 408.     

The Appellate Court understood, however, that it could not direct the Commission to 

include third-quarter 2008 plant additions in the rate base, because “the Commission has not had 

the opportunity make findings of fact regarding [them], and the Commission is the fact-finding 

body.”  Id.  The Appellate Court could not supplant the Commission’s authority to make those 

determinations in the first instance.  ComEd, 405 Ill. App.3d at 408 (“[A] court is limited to 

reviewing whether the Commission set out adequate findings of fact supporting its decision and 

whether the findings are against the manifest weight of the evidence.”).   However, to the extent 

that the Appellate Court’s remand is read to authorize a refund, the Appellate Court was plainly 

of the view that the Commission was required to consider ComEd’s evidence concerning the 
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inclusion of the third-quarter 2008 plant additions in the rate base, and if that evidence was 

credible, to account for the third-quarter 2008 plant additions in calculating any refund due to 

customers.  Thus, in its remand order, the Appellate Court directed the Commission “to revisit 

the accumulated depreciation issue, including allowing ComEd to request recovery of the 

aggregate cost of third-quarter 2008 plant additions.”  Id. at 420 (emphasis added).   

In its testimony, ComEd has put forward substantial evidence that its third-quarter 2008 

plant additions met the criteria for inclusion in rate base.  See Houtsma Revised Dir., ComEd Ex. 

56.0 (Revised) at 19:380-20:385 (citing evidence before the Commission in 2008); McMahan 

Dir., ComEd Ex. 57.0 at 3:44-5:87; ComEd Ex. 57.1.  That evidence stands unrefuted.  Staff has 

presented no testimony or evidence on remand concerning the third-quarter 2008 plant additions, 

but instead has relied entirely on previous testimony by Thomas Griffin that in fact took no 

position on the third-quarter 2008 plant additions.  ICC Staff Ex. 22.0 at 6:102-117.  The 

Commission recognized as much in its brief before the Appellate Court, and told the Appellate 

Court that any objections by Staff to inclusion of the third-quarter 2008 plant additions must be 

made on remand.  See Commission Br. at 37 (attached as Attachment B) (“[I]t does not appear 

that the Staff Witnesses agreed with ComEd that the third quarter was known and measurable 

under 83 Ill. Adm. Code 287.40, since their evidence and the stipulation (R. Vol. 61, C14980-

C14984) did not include that additional quarter of pro forma capital additions.  The Commission 

cannot know what position either the Staff Witnesses or the Commission would take if this issue 

were to be remanded.”) (emphasis added).  Staff failed to put forward any such testimony.  Thus, 

ComEd’s evidence concerning the third-quarter 2008 plant additions – which is detailed and 

comprehensive, and is of the same type as that accepted by the Commission with respect to the 

plant additions in the first and second quarters of 2008 – is unrebutted.   
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It should be unsurprising that Staff fails meaningfully to contest whether the third-quarter 

2008 plant additions are known and measurable.  After all, no one can dispute that the 

investments projected by ComEd were actually made and did actually serve customers during the 

putative refund period.  Houtsma Revised Dir., ComEd Ex. 56.0 (Revised) at 21:407-415.  It 

would make little sense for the Commission to blind itself to reality and determine that the third-

quarter 2008 plant additions were too uncertain to be included in rate base, when those plant 

additions were in fact made and were subsequently included in rate base by the Commission in 

its Order just four months ago in the 2010 Rate Case.   

AG/CUB has suggested that the Commission has already “implicitly” rejected the 

inclusion of third-quarter 2008 plant additions in the rate base because its final Order included 

projected plant additions for the first and second quarters of 2008, but did not address the third-

quarter 2008 plant additions.  Effron Dir., AG Ex. 9.0 Corrected at 3:7-12.  That is incorrect.  

The Commission’s Order was silent on the third-quarter 2008 plant additions because, as a result 

of the stipulation between ComEd and Staff, the Commission neither addressed them nor made 

any findings with respect to them.  AG/CUB’s position cannot be squared with the Appellate 

Court’s statement that “the Commission has not had the opportunity to make findings of fact 

regarding the third-quarter 2008 plant additions,” ComEd, 405 Ill. App.3d at 409, nor with the 

Appellate Court’s direction that, on remand, the Commission “allow[] ComEd to petition for 

inclusion [of third-quarter 2008 plant additions] in the rate base.”  Id. at 420.   

B. The Commission Should Look to Actual Figures, Rather Than 
Projections, When Accounting for the Third Quarter 2008 Plant 
Additions. 

When considering the third-quarter 2008 plant additions, the Commission should look to 

actual figures from 2008 rather than to ComEd’s outdated projections – even though the actual 
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costs are slightly lower, and thus less favorable to ComEd, than the projections.8  In Hartigan, 

the Supreme Court made clear that the calculation of a refund must take account of the utility’s 

actual, rather than projected, revenues.  Hartigan, 148 Ill.2d at 408 (“the calculation of the 

refund amount should be based on the actual revenue collected by Edison during the refund 

period rather than the projected revenues estimated in the Commission’s” rate order); id. at 412 

(“The refund must be calculated based on the actual revenues collected by Edison.”).  The Court 

explained, “[t]here is no reason, logic or justification for continued reliance on the Commission’s 

… projections in the face of hard evidence that they are flawed.”  Id. at 408.   

That same logic applies to the actual costs of the third-quarter 2008 plant additions.  That 

is particularly so in light of the Appellate Court’s concern with matching.  If the Appellate 

Court’s goal is to rectify the mismatching of accumulated depreciation from one period with 

gross plant investment from another period, it would make little sense to order a refund premised 

on the mismatch between actual (rather than projected) revenues, as must be considered for the 

refund period, and projected (rather than actual) costs for that same period.   

Although Staff’s testimony expresses the view that only projections should be 

considered, Ostrander Dir., ICC Staff Ex. 22.0 at 6:121-7:128, Staff itself relies on actual figures 

when calculating the roll-forward of the depreciation reserve.  See Houtsma Reb., ComEd Ex. 

59.0 at 8:152-158 (noting that the depreciation roll-forward assumptions used by Staff are based 

on actual data provided in response to data requests as part of the remand proceeding); ComEd 

Ex. 59.2 (comparing roll-forward of depreciation reserve based on actual and projected figures).  

If Staff is willing to have the Commission rely on actual data when calculating the roll-forward 

                                                 
8 See Houtsma Revised Dir., ComEd Ex. 56.0 (Revised) at 16:316-318 & n.6; Houtsma Reb., ComEd Ex. 

59.2 (comparing refund amounts based on actual and projected figures).  
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of the depreciation reserve, there is no reason why the Commission should not also rely on actual 

data concerning the cost of third-quarter 2008 plant additions.   

III. THE INTEREST ON ANY REFUND SHOULD BE CALCULATED ACCORDING 
TO THE METHODOLOGY SET FORTH IN COMED’S TESTIMONY.  

Staff erred in its proposed calculation of interest. See Ostrander Dir. Exhibit 22.0 at 

Schedule 22.1, Staff originally assumed that, on the first day of the refund period, interest began 

to accrue on the entire refund amount.  Id.  In reality, however, any refund balance would 

increase gradually over the refund period as customers paid their monthly bills that included 

charges subject to refund.  Interest should not accrue before amounts are actually owed.  

Therefore, the interest calculation should reflect that gradual increase in the balance owed to 

customers, as shown in ComEd Ex. 59.1.  See Houtsma Reb., ComEd Ex. 59.0 at 10:205-11:217 

& ComEd Ex. 59.1.  ComEd should not be required to pay interest on amounts before those 

amounts were actually owed to customers.  ComEd understands that Staff does not now take 

issue with that calculation methodology. 

IV. THE PUTATIVE REFUND PERIOD ENDS ON MAY 23, 2011. 

Staff and AG/CUB both contend that the putative refund period should end on May 31, 

2011, the last day before ComEd began collecting the new rates approved by the Commission in 

the 2010 Rate Case.  See Effron Dir., AG Exhibit 9.0 Corrected at 4:6-10; Harden Dir., ICC Staff 

Exhibit 23.0 at 9:181-87; Ostrander Dir., ICC Staff Exhibit 22.0 at 2:30-3:43.  However, the 

Commission issued its Order in the 2010 Rate Case authorizing ComEd to increase its rates on 

May 24, 2011.  The putative refund period should therefore end on May 23, 2011, the last day 

before the Commission’s Order.   

In its Order in the 2010 Rate Case, the Commission found that the rates established in the 

2007 Rate Case – the rates invalidated by the Appellate Court due to the “matching” error – were 



 

{00003736 8 } 22 

too low to be just and reasonable and should be increased.  See Order, ICC No. 10-0467 at 316 

(“ComEd’s rates which are presently in effect are insufficient to generate the operating income 

necessary to permit ComEd the opportunity to earn a fair and reasonable return on net original 

cost rate base”).  The Commission further stated that the previous rates “should be permanently 

canceled and annulled.”  Id.  However, due to Memorial Day weekend and the need for ICC 

Staff to review the compliance filing, it took ComEd an additional eight days to implement the 

Commission’s Order and begin collecting the new, higher rates that the Commission had 

authorized.  See Houtsma Reb., ComEd Ex. 59.0 at 9:190-193.   

Equity should not require ComEd to refund amounts collected after the Commission 

expressly found that ComEd was permitted to charge higher rates.  ComEd cannot possibly have 

been unjustly enriched by collecting rates that the Commission had ruled were too low to allow 

ComEd a reasonable rate of return, and which the Commission had ordered to be increased.  

Customers should not be able to benefit from the unavoidable lag in implementing a new rate 

order by continuing to collect a refund from rates that the Commission had deemed to be too low 

to be just and reasonable.     

V. IF THE COMMISSION DOES ORDER A REFUND, IT 
SHOULD ADOPT THE MOST COST-EFFECTIVE 
METHODOLOGY FOR CONDUCTING THE REFUND.    

A. Any Refund Should Be Distributed to Current Customers Only and 
Should Not Require a Costly Effort to Identify Past Customers. 

Staff contends that, under Section 9-253 of the Public Utilities Act, ComEd must pay 

refunds to former customers, “regardless of the difficult, complex, expensive, and possibly 

confusing task of locating former customers.”  Harden Dir., ICC Staff Ex. 23.0, 3:49-4:85.  

However, Section 9-253 does not apply to a refund in circumstances like those here, where the 

utility has correctly charged the rate then in force.  The statute speaks to the very different 
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circumstance in which a utility has charged in excess of the approved rate.  The plain language of 

Section 9-253(a) states: 

If the Commission or a court determines that a public utility has 
overcharged its customers and orders that a refund be made to 
customers of the utility, a portion of the refund shall be set aside … 
to pay refunds to customers who were overcharged and are no 
longer customers of the utility. 

220 ILCS 5/9-253 (emphasis added).  The statute’s use of the phrase “overcharged its 

customers” is a reference to Section 9-252.1 of the Act, which is entitled “Refunds for 

Overcharges.”  That section, in turn, refers solely to situations where “a customer pays a bill as 

submitted by a public utility and the billing is later found to be incorrect due to an error either in 

charging more than the published rate or in measuring the quantity or volume of service 

provided.”  220 ILCS 5/9-252.1.  The circumstances that result in an “overcharge” – that is, a 

charge of an amount other than the Commission-approved rate – are not present in this case.  

Here, ComEd at all times charged the Commission-approved rate.   

As discussed above, the basis for ordering a refund in this case is equitable, not statutory.  

See supra at 7-10.  And “[t]he essence of equity jurisdiction has been the power … to mould 

each decree to the necessities of the particular case.”  Hecht Co., 321 U.S. at 329.  Here, the 

necessities and practicalities of the case counsel in favor of limiting any refund to current 

customers.  As Staff itself recognizes, the process of locating former customers is “difficult, 

complex, expensive, and possibly confusing.”  Harden Dir., Staff Ex. 23.0, 3:49-50.  ComEd 

would incur substantial administrative costs associated with paying a refund, including costs 

associated with notification, claims research and processing, check processing, addressing phone 

inquiries, and performing any necessary system changes to enable ComEd’s systems to issue 

checks to former customers. Tenorio Reb., ComEd Ex. 60.0, 3:52-56.  Indeed, in ComEd’s 

experience administering a recent refund, only 1% of the claims forms received were submitted 
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by eligible former customers.  Yet ComEd would be forced to expend the resources necessary to 

investigate not only that eligible 1%, but also the ineligible 99% of claimants.  Id. at 3:64-66.  

Further, some “former” customers also turn out to be current customers who have recently 

moved to another location within ComEd’s service territory at which they would receive a credit, 

yet submit claims forms under their former address in an effort to “double dip.”  Id. at 4:67-69.   

At the same time, the benefits of undertaking such a task are, at best, minimal and quite 

possibly more than outweighed by the administrative costs, which reduce the amount of money 

available for refunds to other customers.  This is an especially important concern here.  Because 

the putative refund period is relatively recent, the overwhelming majority of current ComEd 

customers were undoubtedly also customers then.  Tenorio Dir., ComEd Ex. 58.0 at 4:65-5:97.  

Given the relatively small amount of any refund attributable to former customers, and the 

significant cost of administering funds set aside for former customers, Staff’s proposal is not cost 

effective and would benefit a small group that no longer receives service in ComEd’s service 

territory.  Tenorio Reb., ComEd Ex. 60.0, 3:57-62. 

Moreover, limiting a refund to current customers is consistent with past Commission 

practice in cases involving the refund of amounts collected under Commission-approved rates.  

See ICC Docket No. 02-0427, Illinois Commerce Commission v. Illinois Bell Tele. Co.; ICC 

Docket Nos. 89-0001/89-0011/89-0228 (cons.), Hartigan v. Commonwealth Edison Co. 

Accordingly, the Commission should adopt the exemplar tariff set out in ComEd Ex. 58.1, 

subject to technical corrections made in ComEd Ex. 60.2.   

If the Commission nonetheless concludes that a refund must be provided to past 

customers, the Commission should adopt the exemplar tariff provided in ComEd Ex. 60.1, which 
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sets forth an approach that minimizes administrative expense.  See Tenorio Reb., ComEd Ex. 

60.0, 4:72-87. 

B. The Commission Should Order That Any Refund Take Place Over a 
Twelve-Month Period With No Minimum Refund Amount. 

Staff urges that any refund be implemented so that the target refund for any given month 

is no less than 1.0 cent per kWh.   Harden Dir., Staff Ex. 23.0, 5:102-108.  The Commission 

should reject that proposal because it would arbitrarily favor certain customers at the expense of 

other customers.  

First, Staff’s proposal ignores the fact that different customers have different seasonal 

loads.  The effect of targeting a monthly refund at no less than 1.0 cent per kWh would be to 

shrink the period for paying the refund to as few as two months.  Tenorio Reb., ComEd Ex. 60.0, 

6:114-15.  However, if a refund is paid over shorter than a twelve-month period, customers with 

certain usage patterns will be favored over others.  For example, customers with relatively 

heavier loads in the months following the Commission’s order in this remand would receive a 

refund that is disproportionately greater than the amounts they were actually charged.  And 

customers with relatively lighter loads in those months would receive disproportionately less 

than the amounts they were charged.  It is not equitable to give some customers a windfall, while 

giving others a haircut, by ordering a refund to be paid out over only a partial year.   

Second, Staff’s proposal is flawed because many customer classes will not receive a 

credit to which they are entitled, while others will receive a windfall as compared to their peers.  

Staff’s proposal could be mathematically implemented in one of two ways: (1) a customer class 

refund in which values calculated at or above 0.500 cents per kWh would be rounded up to 1.0 

cent per kWh for refund purposes, and in which values calculated below 0.500 cents would be 

rounded down to zero; or (2) a customer class refund that would be truncated or cut off at 1.0 
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cent per kWh for refund purposes, with values below 1.0 cent not receiving a refund.  Either 

methodology leads to unfair and anomalous consequences.   

To see why the first interpretation would lead to unfair results, imagine that the refund 

amount were 0.499 cents per kWh for a single family residential without electric space heat.  

Under the first interpretation of Staff’s proposal, that amount would be rounded down to zero – 

thereby denying the residential customers a credit of $3.49 to which they should be entitled 

based on 700 kWh, which is the approximate monthly average usage for residential customers 

without electric space heat.  Yet if the refund amount were just 0.001 cents higher – for a total of 

0.500 cents per kWh – then the amount would be rounded up to 1.0 cents per kWh, and such 

residential customers would receive a windfall credit of $7.00 per month.  Tenorio Reb., ComEd 

Ex. 60.0, 6:123-132.  ComEd has calculated that, using average monthly usage values, this 

rounding approach would provide a one month credit value of around $24.5M to only six 

customer classes, while nine would receive no credit.   That is not equitable. 

Under the second interpretation of Staff’s proposal – according to which refunds are 

truncated at 1.0 cents per kWh – a customer class’ refund calculated at any value below 1.0 cent 

per kWh would not receive a credit. For example, if one residential class’ refund calculates to 

1.001 cents per kWh and another class’ refund calculates to 0.999 cents per kWh, then the 

former would receive a refund but the latter would not.  At a usage of 700 kWh per month, the 

latter class would be deprived of $6.99 in credit based on actual usage.  Tenorio Reb., ComEd 

Ex. 60.0, 7:136-146.  Using the truncation approach with average monthly usage values, only 

two customer classes would receive any credits, while thirteen would receive no credits.   

In its response to Data Request IIEC 6, Staff “clarifies” that all customers should receive 

a credit of a minimum of 1.0 cent per kWh.  That clarification must be rejected, because it would 
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result in a refund even larger than that contemplated even by Staff and the AG/CUB.  If the nine 

customer classes (which include some of the largest customers in the ComEd service territory) 

were all to receive a 1.0 cent per kWh credit, the total credits applied to customer bills would be 

much higher than the total amount to be refunded.    

ComEd’s proposal to spread the refund over twelve months, with no minimum refund 

amount for any billing period, cures the disparity inherent in Staff’s proposal, as it ensures that 

the refund to each customer will be roughly proportional to the charges originally paid by that 

customer.  Further, customers are not prejudiced by spreading out the payment of a refund over a 

full annual cycle of use, because they are entitled to interest for the period that refunds are 

unpaid.   

CONCLUSION 

 For the foregoing reason, the Commission should conclude that it lacks jurisdiction to 

order a refund, or alternatively, that a refund would not be equitable in the circumstances of this 

case. 

Alternatively, if the Commission nonetheless decides to order a refund, it should account 

for ComEd’s third-quarter 2008 plant additions; accept ComEd’s interest calculations; limit the 

refund period to September 30, 2010 through May 24, 2011; and adopt ComEd’s proposals for 

implementing the refund as set forth in ComEd Ex. 58.1, subject to technical corrections made in 

ComEd Ex. 60.2.  The maximum amount of any such refund is $29,583,000.  See ComEd Ex. 

59.2.   
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