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INITIAL BRIEF ON REMAND OF THE
ILLINOIS INDUSTRIAL ENERGY CONSUMERS

INTRODUCTION

A diverse group of large electricity consumers, Abbott Laboratories, Inc., Caterpillar Inc.,

Corn Products International, Inc., Chrysler LLC, Enbridge Energy, LLP, ExxonMobil, Ford Motor

Company, General Iron Industries, Merchandise Mart, ArcelorMittal USA, Sterling Steel Company,

Thermal Chicago, as well as the University of Illinois, participated in this case.  They refer to

themselves as the Illinois Industrial Energy Consumers (“IIEC” or “IIEC Companies”).  Pursuant

to Section 200.800 of the Rules of Practice of the Illinois Commerce Commission (“ICC” or

“Commission”) (83 Ill. Adm. Code Part 200.800), and the briefing schedule set by the

Administrative Law Judges (“ALJs”), the IIEC Companies named above present their Initial Brief

in this remand docket for the Commission’s consideration.

Background

On September 30, 2010 the Appellate Court of Illinois, Second District, issued a decision

on review of the Commission's final order in ComEd’s 2007 rate case (Re Commonwealth Edison

Company, Dkt. 07-0566, Order, September 10, 2008 (“Dkt. 07-0566 Order”)) holding that portions

of the Commission’s order were unlawful.  (Commonwealth Edison Co. v. Illinois Commerce

Comm’n, 405 Ill. App. 3d 389 (2d Dist. 2010) (“ComEd Decision”)).  In particular, the

Commission’s decision recognized certain "increases in rate base investment value due to
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 post-test-year additions without recognizing contemporaneous offsetting decreases in the value of

that investment attributable to ongoing depreciation."  (ComEd Decision at 405).  

The Appellate Court made the following legal determinations respecting that Commission

action.  “The Commission approved a rate base that exceeds the investment value ComEd actually

dedicates to utility services" and that "[t]he approval of  excess rate base violates section 9-211" of

the Public Utilities Act.  (Id.; 220 ILCS 5/9-211).  The Commission’s order "artificially boosted the

value of  ComEd's rate base in violation of  test-year principles" and that “the Commission abused

its discretion in excluding from the rate base the increase in accumulated depreciation of existing

plant during the post-test-year period.”  (ComEd Decision at 407, 420).  The Commission relied on

these unlawful determinations in setting the rates that became effective at the conclusion of the Dkt.

07-0566 rate case.  Those rates remained in effect until June 1, 2010, when they were superseded

by rates set in ComEd’s next rate case, Dkt. 10-0467.  

 The Court remanded the Commission’s decision “for further proceedings consistent with

this opinion.”  (Id. at 420).  On the basis of its finding that “[t]he Commission did not enter findings

of fact regarding the third-quarter 2008 additions” proposed for recognition in post-test year

adjustments, the Court also directed that the Commission “allow[] ComEd to petition for their

inclusion in  the rate base.  (Id. at 408-409).  

IIEC Positions

The principal purposes of this remand proceeding are to determine: (a) the amount of the

refund needed to cure the Commission's unlawful exclusion of the effect on rate base of post-test
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year changes in accumulated depreciation that offset recognized plant additions; and (b) the

procedure ComEd will use to make refunds to customers harmed by its collection of unlawful rates. 

The Commission must also decide whether ComEd’s third quarter 2008 plant additions (and

contemporaneous changes in accumulated depreciation will become part of its calculation of the

refund amount.  

IIEC endorses the refund calculation and amount ($36.7 million) proposed in Staff witness

Mike Ostrander's testimony, and IIEC accepts ComEd witness Charles Tenrio’s proposed refund

procedure, as modified and clarified as to the refund period in the testimony of Staff witness Cheri

Harden.  (Ostrander, Staff Ex.22.0 at 3:45-46; generally Tenorio, ComEd Ex. 58.0; Harden, Staff

Ex. 23.0 at 8:171-177; IIEC Group Cross Ex. 1 (On Remand)).  In IIEC’s view, the Commission’s

has already determined that only the first and second quarter additions met the requirements for

inclusion in the rate base used to set rates in that case.  

Argument

Refund Amount

Under governing case law, only three quantities are required to determine the proper refund

amount.  They are (1) the amount ComEd collected under the unlawful rates, (2) the amount ComEd

would have collected if the Commission had not unlawfully excluded contemporaneous, offsetting

rate base decreases when it recognized post-test year plant additions, and (3) the period of time the

unlawful rates were in effect.  With these quantities the Commission can perform the refund
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calculation required by the Supreme Illinois Court’s decision in Independent Voters of Illinois v.

Illinois Commerce Comm’n., 117 Ill. 2d 90 (1987) (“IVI”).  

The refunds ordered here should be comprised of the difference
between the original rates set in the [overturned] rate order and the
rates that would have been charged if they had been set in accordance
with the views expressed in the [reversing] decision for the period
between reversal by [that] court and the effective date of the new rate
order.  
(IVI at 105).  

The meaning of that prescription is clarified in the court’s discussion of the timeline of consequential

events, where the court distinguishes approval and effectiveness of new rates.  

During the interval between reversal and the time a new rate schedule
is approved by the Commission and takes effect, [the utility] may
continue to collect the challenged rates, subject to refunds for the
portions that were held improper . . . .”  
(Id. at 103 (emphasis added)).  

ComEd claims that the refund amount also is reduced by inclusion of its proposed third

quarter 2008 (3Q 2008) plant additions and contemporaneous offsets.  (Houtsma, ComEd Ex. 56.0

at 11:225-226; Houtsma, ComEd Ex. 59.0 at 7:141-143).  For that calculation, ComEd also proposes

that the Commission substitute the utility’s actual third quarter 2008 data for the corresponding

projected 3Q 2008 quantities in the record of that case.  (Id.).  

In IIEC’s view, ComEd’s proposed 3Q 2008 plant additions properly have not effect in the

determination of the refund amount.  First, in its original rate order, the Commission made the

following conclusive factual and legal determinations:

• The Commission, as we are lawfully mandated, will conduct a BPI analysis
and base our determinations and ultimate conclusions on the record evidence. 
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Hence, the Stipulation is irrelevant to the Commission for purposes of our
determinations in this matter.  (Dkt. 07-0566 Order at 11).

• Based on our review of the factual record herein the Commission finds that
the evidence, coupled with the relevant legal standards, supports the
conclusion that the pro forma additions for the first and second quarters of
2008 meet the requirements of Section 287.40 and are therefore properly
included in rate base.  (Dkt. 07-0566 Order at 28).  

Under the PUA, the Commission has an affirmative duty in a rate setting proceeding to

“establish the rates or other charges . . . which it shall find to be just and reasonable.”  (220 ILCS

5/9-201(c).  That determination must be made on the entire record, including ComEd’s testimony

and other evidence supporting its proposed 3Q 2008 plant additions adjustment.  (220 ILCS 5/10-

103).  The Commission has declared plainly that it was making such a determination.  After

considering the record evidence, the Commission found that only the first and second quarter plant

additions met the requirements of its test year rules and were properly included in rate base.  (Dkt.

07-0566 Order at 28).  Thus, ComEd’s 3Q 2008 plant additions need not be considered in the

Commission’s determination of the refund amount.  IIEC will not address 3Q 2008 issues any

further in this brief. 

Staff’s Mr. Ostrander calculates that as a result of the Commission’s overstatement of

ComEd's annual revenue requirement and the retail rates based on it, ComEd customers were

overcharged approximately $36.7 million during the approximately eight month period between the

judicial decision declaring the Dkt 07-0566 Order rates unlawful and the time those rates were

cancelled and superseded by rates determined in a subsequent ComEd rate proceeding (September

30, 2010 through May 31, 2011). 
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Staff properly determined this amount of refund as follows:

1. Staff measured the revenue requirement ComEd was entitled to include in
rates, using test year information for plant additions through the second
quarter of 2008, and for increases in the accumulated depreciation reserve
over the same period.  Based on these determinations, and ComEd’s actual
revenue data during the relevant period, Staff correctly calculated that
ComEd's test year revenue requirement (as originally and unlawfully
determined by the Commission) was overstated by $57.4 million. 
(Ostrander, ICC Staff Ex. 22.0, Attachment A).

2. Staff’s calculation uses the period from the date of the Appellate Court
decision (September 30, 2010) through the last day ComEd was still
collecting the unlawful rates (May 31, 2011).  The unlawful rates were
superseded by new effective rates on June 1, 2011.  Hence, the period the
unjust and unreasonable rates were in effect -- and for which a refund is
owed -- runs from September 30, 2010 through May 31, 2011.  (Id.).

3. Staff found that during this period, ComEd collected $36.7 million in
revenues in excess of the revenues that would have been collected under
Commission-approved rates if they had been set in accordance with the views
express in the reversing decision of the Appellate Court.  (Id.).

ComEd proposes to substitute the utility’s actual plant additions and depreciation expense

in place of the projected plant additions and depreciation amounts in the record, for purposes of

determining the refund amount.   IIEC does not agree that the refund amount should be determined

by establishing a new revenue requirement using actual data rather than the plant additions and

depreciation projections data in the record of the rate case.  ComEd’s actual data were not in the

record in this docket and could not have been used by the Commission to establish just and

reasonable rates.  ComEd's lawful revenue requirement should be determined in accordance with

the Commission’s test year rules and principles -- and the historical test year ComEd chose.  Those

criteria require that the Commission use test year data (adjusted only as allowed by the
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Commission’s test year rules).  Test year principles do not allow the substitution of out-of-test-year

information for the test year information provided in accordance with the Commission's rules and

available to the Commission in the record used to set rates.  

This intuitive and logical position also is the process required under pertinent case law.  In

IVI, the Illinois Supreme Court observed the purpose of a refund proceeding does not require a mini-

rate case or new ratemaking -- simply a determination of the effect of the unlawful Commission

determination.  

The refund here is a result of a direct, statutorily authorized, review
of the Commission order.  This case  was remanded to the
Commission . . . to correct the erroneous portion of the rates, not for
original rate-making. 
(IVI at 105 (emphasis added)).  

That observation, and the associated logical limitations on the determinations needed in this

proceeding, are equally valid in this proceeding.  In an earlier proceeding the Commission was faced

with the task of determining what the proper for a past test year rates should have been.  There, the

Commission was asked to consider “information that never would have been a part of . . . the

revenue requirement analysis for a determination of [test year] rates” and was not “available” for

consideration by the Commission during the earlier rate proceeding.  (Re Commonwealth Edison

Company, Dkt. 83-0537/84-0555 (Cons.) (On  Second Remand), Second Order on Remand, June

2, 1993 at 11). The Commission held:
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Consequently, the commission concludes that such data is beyond the
scope of information properly included in a revenue requirement
analysis for [the test year.]  
(Re Commonwealth Edison Company, Dkt. 83-0537/84-0555 (Cons.)
(On  Second Remand), Second Order on Remand, June 2, 1993 at 6). 

ComEd has a different view on another aspect of the refund determination.  ComEd argues

that the period for which excess collections should be refunded ended with the Commission order

setting new rates in ComEd's subsequent rate case filing, May 24, 2011.  (Houtsma, ComEd Ex. 56.0

at 3-4:65-68).  However, customers continued to pay the rates found unlawful by the court until the

rates found appropriate in that later order actually went into effect on June 1, 2011.  (Ostrander, Staff

Ex. 22.0 at 2:35-38).  In IIEC's view, the over-collection period encompasses the entire term that

rates declared unlawful by a court were in effect.  This period started on the date of the Second

Appellate Court Order and continued through May 31, 2011.  The rate order setting new rates for

ComEd “became effective” the next day (June 1, 2011), when the new rates went into effect. 

ComEd customers were compelled to pay unlawful, excessive rates until new tariff rates went into

effect, not merely until the Commission ordered new rates.  Customers should receive refunds for

the entire period they paid rates the court had declared unlawful.  

Refund Procedure

IIEC also agrees with Staff that the Commission should order the excess revenue collected

from ComEd’s customers1 be promptly refunded to them, with interest.  Staff has proposed a

1  Staff maintains that, by law, former customers also must participate in the refund. 
(Harden, Staff Ex. 23.0 at 3:49-52).  IIEC is hopeful that, if required, that process does not delay
refunds to current customers.  In that connection, ComEd’s request to recover administrative
expenses -- which IIEC understands the utility seeks only if a process for former customers is
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modification to ComEd’s proposed refund process that would significantly shorten the twelve month

period customers would have to wait to receive refunds under ComEd’s proposal.  (Compare

Harden, Staff Ex. 23.0 at 5:103-108; Tenorio, ComEd Ex. 58.0 at 2:25-30).  

IIEC supports Staff’s proposal to determine the time period over which refunds would be

made by calculating a period that will ensure that the per kWh refund amount (at the system level)

is at least one cent per kWh.  Thereafter the actual refunds would be calculated and returned to

customers basically as proposed by ComEd, over the period determined by Staff’s process. 

Specifically, the actual per kWh refund credits would be determined on a class basis.  Such credits

actually could (and for several classes likely will) be below the one cent per kWh target used to

determine the time period over which refunds are to be made.  Staff witness Harden clarified her

proposal in response to certain IIEC data requests.  (Generally IIEC Cross Ex. 1 (On Remand). 

There she explained that she intends that her proposal result in refunds to all customer classes that

were harmed, even if a class has a unit refund of less then one cent per kWh.  (Id. at 1-3, 5).  Ms.

Harden states that her proposal is intended only “to adjust the refund period, not the refund amount.” 

(Id. at 6).  

Staff also proposes a modification of the true-up recalculation put forward by ComEd that

is a logical adjunct to Staff’s proposal for a more expeditious return of over-collections to ComEd’s

customers (viz. recalculation three-fourths of the way through the refund period).  (Harden, Staff Ex.

23.0 at 7-8:157-161).  IIEC finds this modification reasonable and is supportive of a quicker refund

ordered -- is not justified by ComEd’s bare assertion that increased activity by its employees
would be required.  (See, e.g., Tenorio, ComEd Ex. 60.0 at 4:75-83).  
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of excessive rates to customers.  

In the specific circumstances of this case (e.g., timing, refund amount, and class effects),

IIEC takes no position respecting or does not oppose other aspects (e.g., the true-up) of the refund

procedures proposed by ComEd and other parties.  IIEC’s failure to take a position should not be

interpreted as an endorsement of similar positions in different circumstances or other cases.  

CONCLUSION

IIEC supports refunds to all ComEd customers harmed by the payment of rates declared

unlawful by the Appellate Court and the payment of that refund as soon as reasonably possible, as 

described above. 
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