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 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission (“Commission”), respectfully submits its initial brief on 

remand in the above-captioned matter. 

 

I. BACKGROUND 

A. PROCEDURAL HISTORY 

On October 17, 2007 Commonwealth Edison Company (“ComEd” or “Company”) 

filed tariff sheets requesting a general increase in rates for delivery services and 

revisions to other terms and conditions of service.  ComEd selected a 2006 historical 

test year (Docket No. 07-0566, September 10, 2008, Order, p. 5) with pro forma 

adjustments (Id., pp. 27-30) as the basis for its request for an increase in rates.  On 

November 28, 2007 the Commission suspended the tariff sheets and initiated Docket 
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No. 07-0566 (“2007 Rate Case”)1.  A re-suspension order was issued on February 27, 

2008.  On September 10, 2008 the Commission issued its final order in the 2007 Rate 

Case. 

Various parties including the Attorney General (“AG”), the Illinois Industrial 

Energy Consumers (“IIEC”), the Building Owners and Managers Association (“BOMA”), 

the Citizens Utility Board (“CUB”) and ComEd filed applications for rehearing.  ComEd‟s 

application for rehearing was granted in part and denied in part and the other parties‟ 

applications were denied in their entirety.  On November 30, 2008 an Amendatory order 

related to ComEd‟s application for rehearing which was granted in part was issued.  

Various parties including ComEd, AG, IIEC, BOMA and CUB filed petitions for review to 

the Appellate Courts of Illinois.2  

On September 30, 2010 the Appellate Court of Illinois, Second District, issued a 

decision that reversed in part and remanded specific portions of the Commission‟s 

September 10, 2008, final Order in Docket No. 07-0566.  The Appellate Court held that: 

(1) the Commission heard substantial evidence to support excluding from the 
operating costs 25% of the challenged labor costs for ComEd employees who 
worked on both utility-delivery services and merger work; 

(2) the Commission abused its discretion in excluding from the rate base the 
increase in accumulated depreciation of existing plant during the post-test-
year period; 

(3) the Commission abused its discretion in approving Rider SMP, because the 
rider amounts to improper single-issue ratemaking; and 

(4) the Commission did not abuse its discretion in rejecting Rider 25, because the 
rider was not cost justified and would have improperly subsidized 
nonresidential customers who use space heat. 

 

                                            
1 On June 30, 2010, ComEd filed a subsequent rate case (“2010 Rate Case”) which the 
Commission issued a final order on May 24, 2011. 

2 ComEd filed petitions with the 2nd District, while the AG, CUB, BOMA and IIEC filed petitions 
with the 1st District. 
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Commonwealth Edison Co. v. Illinois Commerce Commission, 405 Ill.App.3d 389, 420 

(2nd Dist. 2010).  The Appellate Court remanded the case to the Commission to do two 

things: (1) “revisit the accumulated depreciation issue” and (2) “allow[ ] ComEd to 

request recovery of the aggregate cost of the third-quarter 2008 plant additions.”  With 

regard to the remand, the court went on to add that it “express[ed] no opinion as to 

whether the Commission should include in the rate base those costs [third-quarter 2008 

plant additions], but we note that ComEd has the burden of proof on remand.” 

Id.(Emphasis added)  The above language makes clear that the Appellate Court did not 

find that third quarter 2008 plant additions should have been included in rates.  The 

Court only found that ComEd should be able to argue for their inclusion in rates to the 

Commission on remand. 

The mandate of the Court in Commonwealth Edison Co. was issued on May 13th, 

2011.  Pursuant to Section 10-201(e)(vi) of the Public Utilities Act (“PUA”), the 

Commission must issue an order in a remand proceeding within six months after 

issuance of the remand.  A five month extension is allowed for the taking of additional 

evidence. 220 ILCS 5/10-201(e)(vi).  On October 24, 2011, the Commission through its 

counsel filed an Unopposed Motion of the Illinois Commerce Commission for an 

Extension of Time to Enter a Final Order on Remand with the Second District Appellate 

Court.  In that motion the Commission requested that the time for the Commission to 

enter its final order on remand be extended to February 23, 2012. 

B. CURRENT PROCEEDING 

On July 16, 2011 an initial status hearing in this remand proceeding was held.  A 

schedule was set with the understanding that it could be revisited after the parties had a 

chance to review ComEd‟s pre filed direct testimony. Tr., July 6, 2011, p. 12.  On 
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August 4, 2011 ComEd filed its direct testimony on remand.  ComEd filed the direct 

testimony on Remand of Kathryn M. Houtsma, CPA; Michael B. McMahan, P.E. and 

Charles S. Tenorio.  On August 11, 2011 a second status hearing was held.  The focus 

of discussion at the second status hearing was on the issue of the scope of the remand 

proceeding and relevance of testimony filed to date by ComEd in this remand 

proceeding.  After consideration of the parties‟ positions, the Administrative Law Judge 

(“ALJ”) decided to address the legal scope of the proceeding upfront through motions 

rather than addressing them in brief as Staff and ComEd suggested.  After the ALJ 

made that decision the parties subsequently agreed to a revised schedule which 

provided among other things for the parties to address the scope of the 

proceeding/relevance of testimony through the filing of motions before any additional 

testimony was filed. 

On August 25, 2011, Staff filed a Motion In Limine requesting the ALJ exclude 

from evidence and/or consideration in this remand proceeding any testimony/exhibits or 

evidence3 concerning (1) ComEd third quarter 2008 additions to Plant in Service (both 

forecasted and actual), (2) ComEd‟s return on common equity during 2008, 2009 and 

2010, and (3) ComEd‟s distribution net plant costs for the fourth quarter of 2010 and the 

first two quarters of 2011.  The AG/CUB filed a similar motion. 

On September 8, 2011 the Company filed a consolidated response to the Staff‟s 

and AG/CUB‟s Motions.  On, September 15, 2011, Staff and the AG filed separate 

replies to the Company‟s consolidated response. 

                                            

3 The specific testimony and exhibits to be stricken and/or excluded from consideration by the 

Commission were set forth in detail in Staff‟s Motion In Limine. Staff Motion In Limine, pp. 8-9, footnote 6.  
Staff modified the testimony and exhibits to be stricken slightly in the Staff Reply to ComEd‟s 
Consolidated Response to Motions In Limine. See, Staff Reply (September 15, 2011), Attachment 1. 
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On September 16, 2011 the ALJ issued a ruling granting Staff‟s and the 

AG/CUB‟s Motion In Limine in part.  The ALJ Ruling granted Staff‟s Motion In Limine 

with respect to striking testimony addressing (1) ComEd‟s return on common equity 

during 2008, 2009 and 2010, and (2) ComEd‟s distribution net plant costs for the fourth 

quarter of 2010 and the first two quarters of 2011. ALJ Ruling, p. 3. The ALJ Ruling did 

not grant Staff‟s request to strike or exclude from consideration ComEd‟s forecasted 

third quarter 2008 additions to plant in service. Id., p. 2.  With respect to third quarter 

2008 actual additions to plant in service, the ALJ ruling stated that although the 

arguments weigh in favor of striking actual data, having a complete record for decision 

makers is provident therefore the third quarter actual data was not stricken. Id., p. 3.  

Staff respectfully disagrees with the ALJ Ruling regarding the third quarter additions, but 

Staff did not take immediate review of the ALJ Ruling.  By not taking immediate review, 

Staff has not waived any objection to that part of the ALJ ruling. The Commission‟s rules 

provide that “failure to seek immediate review shall not operate as a waiver of any 

objection to such ruling.” 83 Ill. Admin. Code 200.520(a).  Consistent with that rule Staff 

is well within its right to address that portion of the ALJ‟s ruling in this brief. 

 On September 23, 2011, Staff and the AG/CUB submitted prefiled direct 

testimony based upon the ALJ‟s prior ruling on their Motions In Limine.  Staff filed the 

direct testimony of Mike Ostrander, accountant and Cheri L. Harden, rate analyst.  The 

AG/CUB filed the direct testimony of David J. Effron. 

On September 27, 2011 the Company filed a Petition for Interlocutory Review of 

portions of the ALJ‟s September 16, 2011 ruling granting in part Staff‟s and the 

AG/CUB‟s Motion In Limine.  On September 30, 2011 Staff and AG/CUB filed 

responses to ComEd‟s Petition for Interlocutory Review.  On October 5, 2011, the 



Docket No. 07-0566 On Remand 
Staff Initial Brief On Remand 

 

6 

Commission by a 5-0 vote denied ComEd‟s Petition for Interlocutory Review. Voting 

Record, October 5, 2011; Notice of Commission Action, October 6, 2011. 

On October 7, 2011 ComEd filed its rebuttal testimony.  Rebuttal witnesses for 

the Company were Ms. Houtsma and Mr. Tenorio. 

 On October 18, 2011 an evidentiary hearing was held at which time the prefiled 

testimony of Staff, the AG/CUB and Company (as appropriately revised based upon the 

ALJ‟s ruling) were admitted into evidence. In lieu of cross examination of witnesses, 

Staff4, ComEd5 and the IIEC6 offered into evidence cross exhibits which consisted Staff 

and ComEd responses to certain data requests. 

 

II. OVERVIEW 

The Appellate Court‟s opinion discussed a principle it calls the matching 

principle.  The court found that there should be a matching of the period of accumulated 

depreciation on existing plant to the period of pro forma plant adjustments. 

Commonwealth Edison Co., 405 Ill.App.3d at 407.  What is evident to Staff, the AG and 

CUB from the language contained in the Appellate Court‟s opinion and will become 

obvious to the Commission is that a refund is owed to ratepayers due to the fact ComEd 

charged an illegal rate beginning September 30, 2010 through May 31, 2011 (the period 

                                            
4 Staff Group Cross Exhibit 1 on Remand consists of ComEd‟s response to certain Staff data 
requests. 

5 ComEd Cross Exhibit 21 consists of Staff witness Mike Ostrander‟s response to certain 
ComEd data requests.  ComEd Cross Exhibit 22 consists of Staff witness Cheri Harden‟s 
response to certain ComEd data requests.   

6 IIEC Groups Cross Exhibit 1 on Remand consists of Staff witness Cheri Harden‟s response to 
certain IIEC data requests. 
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of excessive rates).  The formula to determine the refund amount is not complex and is 

addressed in this brief. 

The amount of the refund depends on the inputs to the formula.  If the 

Commission determines that the only known and measurable pro forma additions to the 

Company‟s plant in service in the post test year period are those at June 30, 2008, 

which it should, then under the matching principle discussed by the Court accumulated 

depreciation on existing plant must be increased to reflect the amount at June 30, 2008.  

If the Commission determines that pro forma additions to plant in service as of 

September 30, 2008 are known and measureable, which they are not, then again under 

the matching principle discussed by the Court accumulated depreciation on existing 

plant must be increased to reflect the amount as of September 30, 2008.  This brief in a 

summarization of Mr. Ostrander‟s testimony sets forth the refund amount if the 

Commission determines, which it should, that the only Company pro forma additions to 

plant in service in the post test year period which are known and measurable are those 

at June 30, 2008.  On the other hand, if the Commission determines that pro forma 

additions to plant in service as of September 30, 2008 are known and measureable, 

which it should not due to retroactive ratemaking and lack of evidence in the record to 

support such a finding, then again under the matching principle discussed by the Court, 

accumulated depreciation on existing plant must be increased to reflect the amount as 

of September 30, 2008.  Staff Group Cross Exhibit 1 (JMO 2.01 Attach 4, Tab 9-30_5-

31) contains the refund amount under that scenario. 

Regardless of the refund amount, under case law and the PUA interest is owed 

to ratepayers on the refund amount, the rate of which is not at dispute between Staff, 

AG/CUB and the Company.  In addition, Staff after reviewing the Company‟s rebuttal 
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testimony does not take issue with ComEd witness Houtsma‟s rebuttal testimony 

discussion of the method of calculating accrued interest at lines 205-2137. 

Once the refund amount and interest is determined the Commission must 

determine the mechanics to refund that money back to ratepayers.  As discussed later 

in this brief, Section 9-253 of the PUA applies to the refund owed by ComEd.  Pursuant 

to Section 9-253 of the PUA both current and former customers of ComEd are entitled 

to a refund.  Staff witness Harden in her testimony and in response to certain IIEC data 

requests (IIEC Group Cross Ex. 1) explains how the Company should pay the refund 

amount back to ratepayers.  Staff‟s arguments in support of the refund follow. 

 

III. ARGUMENT 

A. Scope of Remand Proceeding 

Of the two items the Appellate Court remanded back to the Commission (1) 

“revisit the accumulated depreciation issue” and (2) “allowing ComEd to request 

recovery of the aggregate cost of the third-quarter 2008 plant additions.” 

(Commonwealth Edison Co., 405 Ill.App.3d at 420)  The first item is still relevant in this 

remand proceeding and the second item is not relevant, although the ALJ ruled 

otherwise, allowing ComEd the opportunity to argue that its third-quarter plant additions 

were known and measureable.  The Commission‟s consideration of ComEd‟s third 

quarter 2008 plant additions is no longer relevant and is moot because ComEd has had 

                                            
7 Given that the schedule adopted in this proceeding constrained by the statutory time allowed 
to conduct a remand proceeding did not allow for Staff and Intervenor rebuttal testimony, Staffs 
Initial Brief is the first opportunity for Staff to indicate that it does not take issue with the 
Company‟s method of calculating interest as discussed at lines 205-213 of Ms. Houtsma‟s 
rebuttal testimony. 
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in effect since June 1, 2011 new tariff rates8 which are based upon a 2009 historical test 

year and those tariffs since they are based upon a 2009 historical test year naturally 

include ComEd‟s third quarter 2008 plant additions.  In addition, consideration of 

ComEd‟s third quarter 2008 plant additions would be retroactive ratemaking as will be 

discussed next in this brief. 

The ALJ ruling is in error in its reading of the Appellate Court‟s opinion with 

regard to third-quarter 2008 plant additions.  The ALJ ruling states that “... it is clear that 

complying with an Appellate Court remand to determine the proper rates to be 

calculating a refund is not retroactive ratemaking, nor would it automatically result in an 

illegal surcharge. Independent Voters, 117 Ill.2d at 105.” ALJ Ruling p. 2.  Staff agrees 

with the ALJ ruling on that broad general point.  However the ALJ ruling mistakenly 

goes on to state “[i]t cannot be, as argued by Staff, that considering accumulated 

depreciation is not retroactive ratemaking, but considering third quarter plant is 

retroactive ratemaking.” Id.  That statement shows a critical error in the ALJ‟s reading of 

the Appellate Court‟s opinion.  The Appellate Court found the Commission abused its 

discretion in excluding from the rate base the increase in accumulated depreciation of 

existing plant during the post-test-year period.  However, with regard to third-quarter 

2008 plant additions the Court “express[ed] no opinion as to whether the Commission 

should include in the rate base those costs, but we note that ComEd has the burden of 

proof on remand.” Id. (Emphasis added)  In fact, the Court rejected ComEd‟s proposal 

that the Court direct the Commission to include the third-quarter additions to rate base.  

The Court stated that [t]he Commission did not enter findings of fact regarding the third-

                                            
8 The Commission‟s order in ComEd‟s 2010 Rate Case, established rates which became 
effective on June 1, 2010. See Rate BES (Basic Electric Service) ILL. C. C. No. 10, 2nd Revised 
Sheet No. 19, Cancelling Original Sheet No. 19, Date Effective: June 1, 2011. 
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quarter 2008 additions, and the Commission is the fact-finding body. Commonwealth 

Edison Co., 405 Ill.App.3d, at 408-409.  The above language clearly shows that the 

Appellate Court did not find that third quarter 2008 plant additions should have been 

included in rates.  The Court only found that ComEd should be able to argue for their 

inclusion in rates.  The difference between how the Appellate Court handled these two 

issues is significant for the following reason.  When the Commission applies a 

determination made by a court (i.e. a court determination) that is the result of a statutory 

authorized review of a Commission order that is not retroactive ratemaking. 

Independent Voters of Illinois v. Illinois Commerce Comm‟n, 117 Ill. 2d 90, 105 (1987) 

(“IVI”).  However, if the Commission makes a ratemaking determination, that 

Commission determination can only be applied prospectively given that “[t]he 

Commission is statutorily authorized to change rates and, because ratemaking is 

legislative in nature, rates can be changed only prospectively.” IVI, at 104.  Because the 

Commission in this proceeding would be making the determination of whether third 

quarter plant additions are or are not known and measureable, that Commission 

determination can only apply prospectively.  Since that Commission determination can 

only apply prospectively from the date of the order in this remand proceeding and 

ComEd already has in effect new rates that take into account third-quarter plant 

additions the issue is moot. 

 

With regard to revisiting of the accumulated depreciation issue which the 

Appellate Court found that the Commission abused its discretion in excluding from the 

rate base, that issue is relevant in this remand proceeding since it has a direct impact 

on determining the appropriate refund ComEd owes to ratepayers due to ComEd 
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charging ratepayers a rate that the Appellate Court determined to be excessive.  Staff 

would further point out that the accumulated depreciation issue and its impact on new 

rates, just like ComEd‟s third quarter 2008 plant additions, is also a moot point.  It is a 

moot point given that ComEd‟s new rates that went into effect on June 1, 2011 are 

based upon a 2009 test year that included a roll forward of accumulated depreciation 

(ICC Docket No. 10-0467, May 24, 2011, Order at 25) (“2010 Rate Case”).  Therefore, 

the only relevant issues on remand are (1) the amount of the refund by taking into 

account the increase in accumulated depreciation on existing plant that was excluded 

from rate base during the post-test-year period and (2) the appropriate manner of 

refunding money back to rate payers, both current and former customers of ComEd.9 

 

B. Period of Excessive Rates 

The amount of the refund owed to ratepayers depends upon the period of 

excessive rates.  The period of excessive rates is the period of time ComEd charged its 

customers a rate determined by the Appellate Court to be excessive.  The period of 

excessive rates ran from September 30, 2010 through and including May 31, 2011.  

Staff‟s position is consistent with the language in IVI.  Under IVI, rates found to be 

improper are improper from the time the court enters its judgment until new rates take 

effect. IVI, pp. 102-103.  Therefore a refund is owed for the time period from when the 

appellate court finds the rate illegal (September 30, 2010) until a new rate schedule is 

approved and takes effect (June 1, 2011). Id., p. 103. (Emphasis added).  Staff puts 

                                            
9 As discussed later on in this brief Staff and ComEd have a disagreement over whether only 
current customers or both current and former customers are entitled to a refund.  ComEd also 
takes the position Section 9-253 does not apply in this proceeding. ComEd Ex. 60.0, pp. 2-3. 
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emphasis on the words “and takes effect” since ComEd has the mistaken belief the 

refund period ends with the date of the Commission Order in Docket No. 10-0467 

approving new rates. ComEd Ex. 59.0, p. 9.  However, IVI is clear and it makes logical 

sense that the period of excessive rates does not end until the new rates are in effect. 

ComEd witness Houtsma is incorrect when she testifies that a refund should be 

based on the period ending on May 24, 201110. ComEd Ex. 59.0, p. 9.  Staff assumes 

that ComEd‟s legal argument that the refund period ends May 24, 2011 is based upon 

some language in IVI towards the end of the opinion that the refund period runs for the 

“period between reversal by this court and the effective date of the new rate order.” IVI, 

p. 105.  Apparently, ComEd has the mistaken belief that the effective date of the rate 

order in the context of refunds under IVI is the date of the Commission order.  However, 

given the fact tariffs authorized by the rate order are compliance tariffs that did not go 

into effect until June 1, 2011 (Staff Ex. 23.0, p. 9), June 1st is the effective date of the 

new rate order.  Such a position by ComEd would also completely disregard the 

previously discussed language in the opinion that rates found to be improper are 

improper from the time the court enters its judgment until new rates take effect. Id., pp. 

102-103. 

Finally, ComEd‟s position makes no sense.  Despite Ms. Houtsma‟s arguments 

to the contrary (ComEd Ex. 59.0, p.9) it simply makes no sense for ComEd and Ms. 

Houtsma to take the position that the rate (the one that does not account for 

                                            
10 ComEd appears to no longer take the position that the period does not begin until October 1, 
2010 but agrees with Staff that the period begins September 30, 2010.  However, Ms. Houtsma 
assumes that Staff has some “convention” of counting the start date but not the last day. 
ComEd Ex. 59.0, p. 9.  Staff has no such convention.  Staff‟s position simply follows the rule set 
out in IVI.  The Second District Appellate Court opinion was issued on September 30, 2010 and 
the last day the illegal rates were charged was May 31, 2011 (i.e. June 1, 2011 was the date 
new rates went into effect). 
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accumulated depreciation on existing plant) charged on May 23, 2011 was illegal but 

that same rate still being charged by ComEd to its customers the remaining eight days 

of the month, May 24th and through May 31st is not illegal.  Not surprisingly, ComEd 

seems to be focusing on its shareholders rather than its customers.  ComEd‟s 

customers from May 24, 2011 through and including May 31, 201111 were paying an 

illegal rate which did not account for accumulated depreciation on existing plant in 

service.  ComEd ignores that fact and instead advocates for the shorter excessive rate 

period which has a smaller impact on its shareholders. 

 

C. Refund 

1. Refund Formula 

The formula to determine the refund amount is simple and is set forth in IVI.  IVI 

provides in plain simple language that the refund is “the difference between the original 

rates set … and the rates that would have been charged if they had been set in 

accordance with the views expressed in the previous decision … .” IVI, p. 105.  The 

“view[ ] expressed in the previous decision” is the Second District Appellate Court‟s 

conclusion that the rate approved by the Commission in ComEd‟s 2007 Rate Case was 

excessive since the Commission excluded as a deduction from rate base the increase 

in accumulated depreciation of existing plant during the post-test-year period. 

Commonwealth Edison Co., 405 Ill.App.3d at 420.  The Court found that by excluding 

as a deduction from rate base the increase in accumulated depreciation of existing plant 

                                            
11 Staff witness Cheri L. Harden a Rate Analyst in the Rates Department testified that the rates 
ordered by the Commission in Docket 07-0566 were in effect from September 16, 2008 through 
May 31, 2011. Staff Ex. 23.0, p. 9. 
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during the post test year period there was an improper matching of accumulated 

depreciation and the pro forma period. Id., p. 407.  That improper matching led to the 

excessive rate which leads to a refund being owed to ratepayers by ComEd.  Staff 

witness Ostrander applied the IVI refund formula to determine the refund amount 

ComEd owes to ratepayers. Staff Ex. 22.0, p. 4. 

 

2. Refund Amount 

a. Pro Forma Adjustments and Accumulated Depreciation on 
existing plant through June 30, 2008 

The refund amount should be determined based upon actual pro forma 

adjustments and actual accumulated depreciation on existing plant through June 30, 

2008.  With that assumption Staff calculated the refund amount to be $36,701,000. Staff 

Ex. 22.0, Schedule 22.1, p. 1.  Staff‟s position is consistent with the Commission‟s order 

in Docket No. 83-0537 and 84-0555 (Consolidated) (On Second Remand) (1993 WL 

13653472 (Ill.C.C)) discussed later on in this brief.  In that order the Commission 

determined that it is appropriate to consider in a remand proceeding only information 

that was available at the time of the original proceeding.  ComEd contends that Staff‟s 

calculation of the refund amount should be limited to data that was in evidence in the 

original proceeding. ComEd Ex. 59.0, p. 8.  The Commission should reject ComEd‟s 

argument.  Staff‟s refund calculation utilized the following data from the original 

proceeding‟s Order dated September 10, 2008: actual gross plant as of June 30, 2008 

(Appendix p. 4, line 1, column d), incremental accumulated depreciation on actual plant 

additions as of June 30, 2008 and accumulated depreciation on existing plant as of 

December 31, 2006. Appendix, p. 4 line 1, column d.  In addition, Staff‟s refund calcula- 
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tion included the amount of accumulated depreciation on existing plant during the post 

test year period for the calendar year 2007 and the first six months of 2008. Staff Ex. 

22.0, Attachment A, line 4, column c.  While the actual amount of post test year period 

accumulated depreciation on existing plant at June 30, 2008 was not in evidence in the 

original proceeding, the data was available at that time of the Commission‟s original 

order (September 10, 2008) and is part of the record evidence in this remand 

proceeding. Staff Group Exhibit 1 (On Remand).  Therefore, the refund amount 

recommended by Staff is appropriate. 

Mr. Ostrander explained that the refund amount he calculated accounts for the 

impact of taking into account accumulated depreciation on existing plant during the post 

test year period.  Given that the test year was calendar year 2006 and the 

Commission‟s order allowed pro forma additions to and including June 30, 2008 the 

post test year period is calendar year 2007 and the first six months of 2008 (i.e., the 

beginning date of the post test year period is January 1, 2007 and the end date of the 

post test year period is June 30, 2008).  Mr. Ostrander‟s testimony is consistent with the 

refund formula.  His refund amount represents the difference between the revenues 

actually collected from ratepayers under the improper rates and what rates would have 

been if accumulated depreciation on existing plan during the post test year period (i.e., 

calendar year 2007 and the first six months of 2008) had been taken into account in 

determining rates during the period of September 30, 2010 to and including May 31, 

2011. Staff Ex. 22.0, p. 4.  The figures used in Mr. Ostrander‟s calculation are from the 

Company‟s response to a Staff data request.  Therefore, based upon the Company‟s 

own response to a Staff data request (ON REMAND SAS 1.02 SUPP CORRECTED 
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Attach 1; ON REMAND SAS 1.02 SUPP CORRECTED_Attach 4) the refund amount is 

$36,701,000, before interest. Staff Ex. 22.0, Attachments A and B. 

 

b. Pro Forma Adjustments and accumulated depreciation on 
existing plant through September 30, 2008 

The refund amount should not be based upon pro forma adjustments and 

accumulated depreciation on existing plant through September 30, 2008 for the 

following reasons.  First, as explained earlier on in this brief, consideration of whether 

ComEd‟s pro forma adjustments through September 30, 2008 (third quarter additions) 

are known and measurable would involve a Commission ratemaking determination 

which can only apply prospectively.  Therefore taking into account third quarter 

additions in determining a refund would be retroactive rate making.  Second, as 

discussed in Mr. Ostrander‟s testimony on remand, Staff witness Tom Griffin testified in 

the original proceeding that ComEd‟s pro forma adjustments for the third quarter were 

not known and measureable. Staff Ex. 22.0, p. 6. 

Under the Commission‟s rules, pro forma adjustments to a historical test year are 

only allowed if they are known and measureable.  Under the Commission‟s test year 

rules pro forma adjustments are known and measurable if they are both reasonably 

certain to occur and determinable. (“These adjustments shall reflect changes affecting 

the ratepayers in plant investment, operating revenues, expenses, and cost of capital 

where such changes occurred during the selected historical test year or are reasonably 

certain to occur subsequent to the historical test year within 12 months after the filing 

date of the tariffs and where the amounts of the changes are determinable.”) 83 Ill. 

Admin. Code 287.40 (emphasis added).  Mr. Griffin in his rebuttal testimony testified 
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that only ComEd‟s pro forma adjustments through June 30, 2008 were known and 

measurable. Staff Ex. 15.0, Corrected, p. 6, l. 104-109.  ComEd‟s third quarter plant 

additions and the second quarter plant additions were not known and measureable 

given that the additions were not reasonably certain to occur and determinable. Staff 

Ex. 2.0, Corrected, p. 7, ll. 125-134.  Mr. Griffin explained that while some of the 

projects in the pro forma additions were reasonably certain to occur in the third quarter, 

not all were reasonably certain to occur.  In addition, Mr. Griffin found that the project 

costs in the pro forma additions were not reasonably certain in amount given that the 

project costs were based upon 2007 and 2008 budgets which showed budget variances 

ranging from +29.5%, +24.3% and +0.1% for 2004, 2005 and 2006 respectively for 

distribution plant and budget variances of +52.5%, -6.7%, and -27.8% for 2004, 2005 

and 2006 respectively for general and intangible plant.  Staff Ex. 2.0 Corrected, p. 7.  

Mr. Griffin concluded that the budgets which the Company‟s pro forma additions were 

based upon were insufficient to support the argument that the additions were 

“„reasonably certain‟ to occur and determinable.” Id. 

Not only does ComEd witness Houtsma disagree with the substance of Mr. 

Griffin‟s argument (ComEd Ex. 59.0, p. 5), ComEd witness Ms. Houtsma disagrees that 

Mr. Griffin even offered testimony refuting that ComEd‟s third quarter plant additions 

were known and measureable. Id., pp. 6-7.  Ms. Houtsma‟s argument should be 

rejected.  Mr. Griffin‟s direct testimony found both ComEd‟s second and third quarter 

plant additions to not be known and measurable. Staff Ex. 2.0, Corrected, p. 7, ll. 125-

134.  In his rebuttal testimony after considering additional information, Mr. Griffin found 

the second quarter plant additions to be known and measurable but he never withdrew 

his position that the third quarter plant additions were not known and measurable.  Both 
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Mr. Griffin‟s corrected direct and corrected rebuttal testimony were offered and admitted 

into evidence. Tr. April 29, 2008, p. 667.  Ms. Houtsma‟s claim that Mr. Griffin did not 

offer testimony refuting ComEd‟s third quarter additions is contradicted by her own 

counsel‟s comments at the August 11, 2011 status hearing.  A review of the transcript 

from the initial status hearing shows that counsel for ComEd had the same 

understanding of Mr. Griffin‟s testimony as Mr. Ostrander does.  Counsel for ComEd 

acknowledged that Staff offered testimony specifically addressing ComEd‟s third quarter 

plant additions in the original case. 

4  MR. BERNET: Right. And they addressed the 
5 third-quarter plant additions in your direct case, 
6 then the stipulation came up and then we withdrew -- 
7 conditionally we withdrew our request for 
8 third-quarter plant additions. But there's evidence 
9 in the record of Staff's review analysis of the 
10 third-quarter projected plant additions; right? 

Tr, August 11, 2011, p. 39. (Emphasis added)  Ms. Houtsma‟s attempt to rewrite Mr. 

Griffin‟s testimony should be rejected by the Commission. 

 

c. Under no circumstances should the Commission consider 
actual plant additions for third quarter 2008 

If the Commission decides to consider ComEd‟s third quarter 2008 plant 

additions which it should not, only forecasted plant additions not actual plant additions 

should be considered by the Commission.  The Commission‟s order in Docket No. 83-

0537 and 84-0555 (Consolidated) (On Second Remand) (1993 WL 13653472 (Ill.C.C)) 

supports Staff‟s position.  In that Order, the Commission addressed the issue of the 

appropriate refund related to ComEd‟s then owned Byron 1 nuclear unit.  The threshold 

issue for the Commission was whether ComEd should be able to determine 1989 rates 



Docket No. 07-0566 On Remand 
Staff Initial Brief On Remand 

 

19 

for purposes of determining a refund using data that would not have been available 

when the Commission would have been determining the 1989 rates.  ICC Docket No. 

83-0537 and 84-0555 (Consolidated), June 2, 1993, Order, p. 3.  ComEd wanted to use 

actual data from 1990 to make a used and useful determination for a revenue 

requirement determination for 1989.  The Commission concluded that it would be 

improper to use actual data for 1990 since that data would not have been available to 

the Commission to consider at the time it was setting 1989 rates. Id., p. 4.  In this 

original proceeding at the time the Commission was making its original determination of 

what plant additions met the known and measureable standard, ComEd‟s third quarter 

2008 actual plant additions were not available. The only information that was available 

for the third-quarter was ComEd‟s forecasted third quarter 2008 plant additions.  

Accordingly, the Commission should not consider in this remand proceeding ComEd‟s 

actual third quarter 2008 plant additions as discussed by Ms. Houtsma and Mr. 

McMahan in their testimony on remand.  Staff would note that the ALJ seems to support 

Staff‟s position given the statement in the ALJ‟s ruling that “… the arguments weigh in 

favor of striking the actual data, …”. ALJ Ruling, p. 3.  However, in order to provide the 

Commission a complete record the ALJ did not strike the testimony concerning actual 

data. Id. 

 

3. Interest on the refund 

Based upon prior case law and Section 9-253 of the PUA, interest is owed to 

ratepayers on the refund amount.  The Illinois Supreme Court case of People v. Illinois 

Commerce Commission, 148 Ill.2d 348 (1992) (“Hartigan II”) addressed the issue of 

refunds.  The court in Hartigan II stated that an award of interest is to compensate the 
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consumer for the use of his funds. Hartigan II, 148 Ill.2d at 406.  The Court further 

stated consumers are to be “compensated for any economic loss associated with the 

inability to use his money.” Id. Section 9-253(f) of the PUA further provides that 

“[i]nterest shall accrue on the funds set aside until all moneys have been paid out to 

customers.” 220 ILCS 5/9-253(f).  For the above reasons the refund to ratepayers must 

include interest. 

Staff witness Ostrander in his direct testimony and his attached Exhibit 22.1 set 

forth the mechanics of Staff‟s position on the calculation of interest owed on the refund 

amount.  Staff‟s position is that the interest rate should be 0.50% (the Commission‟s 

customer deposit interest rate (Order Docket No. 10-0719)). Staff Ex. 22.0, p. 4.  The 

rate of 0.50% is the same rate that the Company and AG/CUB proposed. ComEd Ex. 

59.0, p. 10; AG/CUB Ex. 9.1.  In addition to Staff and the Company not disputing the 

interest rate, there is now agreement between the two regarding the method of 

calculating the interest amount.  Staff after reviewing the Companies rebuttal testimony 

does not take issue with ComEd witness Houtsma‟s rebuttal testimony discussion of the 

issue at lines 205-21312.  Ms. Houtsma points out that the refund obligation accrues 

“gradually over the period of September 30, 2010 through May 31, 2011” and therefore 

interest accrues gradually “on the growing balance.” ComEd Ex. 59.0, p. 10.  Ms. 

Houtsma further explains the amount of interest should compound monthly. Id.  Again 

Staff does not take issue with the testimony by Ms. Houtsma at lines 205-213. 

 

                                            
12 Given that the schedule adopted in this proceeding constrained by the statutory time allowed 
to conduct a remand proceeding did not allow for Staff and Intervenor rebuttal testimony, Staffs 
Initial Brief is the first opportunity for Staff to indicate that it does not take issue with the 
Company‟s method of calculating interest as discussed at lines 205-213 of Ms. Houtsma‟s 
rebuttal testimony. 
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4. Refund Mechanics 

a. Section 9-253 applies to this proceeding’s refund 

Section 9-253 of the PUA applies to the refund to be determined in this remand 

proceeding based upon a plain reading of Section 9-253.  Pursuant to Section 9-253(a) 

the section applies “if the Commission or a court determines that a public utility has 

overcharged its customers and orders that a refund be made to customers of the utility, 

…”  As discussed previously, the Second District Appellate Court has found that rate 

approved by the Commission in ComEd‟s 2007 Rate Case was excessive since the 

Commission excluded as a deduction from rate base the increase in accumulated 

depreciation of existing plant during the post-test-year period.  As a result during the 

period of excessive rates, ComEd over charged its customers.  Due to ComEd charging 

customers an excessive rate, the necessary element to apply Section 9-253 of the PUA 

in this proceeding is present. 

 

b. Staff witness Harden’s five recommendations regarding how 
the refund amount should be refunded back to ratepayers. 

i. First recommendation 

Ms. Harden‟s first recommendation is that the refund should be paid back to both 

current and former customers in order to be consistent with Section 9-253 of the PUA.  

Ms. Harden explained that regardless of difficulty, complexity, expense and potentially 

confusing task of locating former customer‟s Staff‟s position was that Section 9-253 of 

the PUA applied and that section clearly provides that a portion of a refund is required 

to be set aside for former customers. Staff Ex. 23.0, p. 3.  As discussed above Section 

9-253 of the PUA clearly applies to this refund.  The Commission should accept Ms. 

Harden‟s recommendation. 
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ii. Second recommendation 

Ms. Harden‟s second recommendation addressed ComEd witness Tenorio‟s 

proposal that the refund should be paid over a 12 month period. Id., p. 4.  Ms. Harden 

explained that a refund period of twelve months could be reasonable or it may not be 

reasonable depending upon the circumstances.  Ms. Harden‟s position is that the refund 

should be paid back to customers as soon as possible and subject to her later 

clarification set forth in response to an IIEC data request; twelve months could be too 

long if the refund is less than a penny per kWh.  Id.  While Ms. Harden stated that the 

refund should be set to no less than 1.0 cents per kwh, she explained in response to 

IIEC data requests that all customers that paid rates found not to be just and reasonable 

should receive a refund and it was not her intention by stating the refund should not be 

less than 1.0 cents per kwh to deny a customer or customer class a refund.  IIEC Group 

Cross Ex. 1 On Remand, pp. 1, 3.  Ms. Harden further stated that “1. The refund period 

should be determined by dividing the Company‟s total kWh usage into the refund 

amount to set the refund period.  The refund period should be adjusted at this step so 

that the target refund is not less than 1 cent/kWh.  2. After the refund period is 

determined then the total refund amount should be allocated on a delivery class basis, 

using the same class allocation factors as were approved by the Commission in its 2007 

rate case which may result in an average credit of less than, or more than, 1cents/kWh 

for each customer class.” IIEC Group Cross Ex. 1, p. 6.  The Commission should accept 

Ms. Harden‟s recommendation. 

iii. Third recommendation 

Ms. Harden‟s third recommendation supports ComEd witness Tenorio‟s 

suggestion that a refund should be allocated on a delivery class basis based on the 
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approved 2007 rate case allocation factors and based on forecasted deliveries.  Ms. 

Harden explained that such a proposal allows the refund to be given based on the same 

basis that the amount was collected in rates. Staff Ex. 23.0, p. 6.  The Commission 

should accept Ms. Harden‟s recommendation. 

iv. Fourth recommendation 

Ms. Harden‟s fourth recommendation supports ComEd witness Tenorio‟s 

suggestion that during the refund period there should be an adjustment by recalculating 

the refund credit after the first eight monthly billing periods have elapsed if the refund 

period is twelve months.  However if the period is less than twelve months Ms. Harden 

recommended the recalculation occur three-fourths of the way into the refund period.  

Ms. Harden also indicated that any amount remaining from funds set aside for former 

customers should be included in the recalculation. Staff Ex. 23.0, pp. 7-8.  The 

Commission should accept Ms. Harden‟s recommendation. 

v. Fifth recommendation 

Ms. Harden‟s fifth and final recommendation is that ComEd‟s proposed tariff 

attached to Mr. Tenorio‟s testimony should be amended to be consistent with the 

recommendations of the Commission in this proceeding in particular with respect to the 

refund period. Id., p. 8.  The Commission should accept Ms. Harden‟s recommendation. 
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IV. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff‟s recommendations in this docket. 
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       ___________________________ 
 JOHN C. FEELEY 

Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jfeeley@icc.illinois.gov 
 

 
October 26, 2011 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

mailto:jfeeley@icc.illinois.gov

