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STATE OF ILLINOIS 
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AMEREN ILLINOIS COMPANY    ) 
        ) Docket No. 11-0279 
Proposed general increase in electric delivery  ) 
service rates.       ) 
        ) (Cons.) 
        ) 
AMEREN ILLINOIS COMPANY    ) 
        ) Docket No. 11-0282 
Proposed general increase in gas delivery service  ) 
rates.       
 

REPLY BRIEF OF 
THE PEOPLE OF THE STATE OF ILLINOIS, 
THE CITIZENS UTILITY BOARD AND AARP 

	
The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“AG” or “the People”), the Citizens Utility Board (“CUB”), and AARP, 

pursuant to Rules of Practice of the Illinois Commerce Commission (“ICC” or “the 

Commission”), 83 Ill. Admin. Code 200, and pursuant to the briefing schedule established by the 

Administrative Law judges (“ALJs”) in their April 27, 2011 ruling on a Case Management Plan, 

herby file this Reply Brief in the above captioned proceeding.  

I. INTRODUCTION 

A. Overview 

Ameren references “aggressive belt-tightening” and threatens that if the 

recommendations of the Staff of the Illinois Commerce Commission (“Staff”) and other 

intervenors are adopted, Ameren customers will face less reliable service. Ameren Init. Br. at 1.  

This seems dubious given that Ameren is funding hefty dividend payouts to shareholders and 

earning returns above those authorized in the last Ameren rate case.  Tr. at 54-55, 61-63; 
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AG/CUB Cross Exhibit 2, AG/CUB Cross Ex. 4).  The Commission should not give in to 

Ameren’s threats and should not allow recovery from ratepayers of unreasonable costs. 

AG/CUB witness David Effron along with Staff witnesses and other intervenors 

witnesses examined Ameren’s costs and have determined that a significant amount of those costs 

are unreasonable, as described in under the sections Rate Base and Operating Revenues and 

Expenses. Mr. Chris Thomas as well as Staff witnesses testified that the Company’s requested 

return on equity is greatly inflated, as explained under the Cost of Capital/Rate of Return 

sections of this brief.  Additionally, AG/CUB witness Scott Rubin testified that certain Ameren 

proposed rate designs are unfair, inequitable and inappropriate and recommended a more fair and 

appropriate rate design as described under the Cost of Service, Revenue Allocation, and Rate 

Design sections of this Reply Brief.  Accordingly, the Commission should adopt the adjustments 

described herein and in the AG/CUB/AARP Initial Brief.  

II. RATE BASE 

C. Contested Issues 

2. ADIT – FIN 48 

In its Initial Brief, the Company attempts to draw the difference between what it calls 

conventional ADIT and FIN 48 amounts. The Company states that the critical distinction 

between the FIN 48 liability and “conventional ADIT liabilities” is that “FIN 48 amounts are 

never interest-free.  Thus, unlike ADIT, FIN 48 liabilities cannot be considered a source of cost-

free capital.” Ameren Init. Br. at 21. AG/CUB/AARP do not dispute this and are suggesting that 

FIN 48 funds be treated as “cost-free capital.” The AG/CUB/AARP recommendation takes 

account of the fact that FIN 48 amounts accrue interest, stating that although the FIN 48 balance 

“represents non-investor supplied funds, the funds are not cost free. Accordingly, if the FIN 48 
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liability is deducted from rate base, then the interest on that liability should be included in the 

cost of service.”  AG/CUB Ex. 4.0 at 9.  Mr. David Effron’s adjustment includes the interest on 

the FIN 48 liability in its calculation of the revenue requirement effect of deducting the FIN 48 

liability from rate base.  In this regard, the Mr. Effron’s treatment of the FIN 48 liability is 

identical to the treatment of customer deposits – the liability is deducted from rate base and the 

associated interest is treated as an operating expense. 

The Company further claims that “when funds produced by the assertion of an uncertain 

tax position are treated as cost-free capital, as Mr. Effron proposes, it is not in the Company's 

interests to take more aggressive tax positions because a rate base reduction occurs for sums that 

are likely to be repaid with interest when assessed by the government. The Company would be 

better off not taking the uncertain position.”  Ameren Init. Br. at 23.  This might be a valid 

criticism if it were accurate; however, it is not.  As discussed above, Mr. Effron did not propose 

to treat the FIN 48 liability as cost-free capital.  Mr. Effron explicitly recognized the interest on 

the FIN 48 liability and proposed to include it in the Company’s revenue requirement.  AG/CUB 

Ex. 4.0 at 9-10.  Thus, there is no disincentive to the Company to “take prudent, educated and 

informed tax positions,” as the Company asserts.  Ameren Init. Br. at 23.  The Company is being 

compensated for interest on the FIN 48 liability.  In fact, under Mr. Effron’s proposal, there is 

every incentive to take such tax positions.  If the Company prevails in the assertion of its 

uncertain tax positions, then it will not actually incur any interest expense and therefore will have 

recovered revenues for an expense it did not actually incur.  On the other hand, if the Company 

does not prevail, it will have been compensated for interest on the FIN 48 liability.  This is more 

than fair to the Company and should not create any disincentive to the assertion of aggressive tax 

positions. 
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The Company’s proposal, on the other hand, to not seek recovery for any interest in 

return for keeping the entire amount of FIN 48 in its rate base is an incomplete attempt to 

alleviate some of the windfall the Company would realize should it prevail on any of its FIN 48 

arguments. Until and unless the IRS rejects the Company’s positions and the amounts are repaid, 

the company has access to the funds, as affirmed by Staff witness Hathhorn. Tr. at 251-52. As 

such, these balances should be deducted from the rate base until they are repaid. The Company’s 

proposal attempts to retain the cash flow benefits of the FIN 48 balances for investors by offering 

to not seek recovery for interest, which should be a recoverable cost in the appropriate treatment 

of the FIN 48 Balances. AG/CUB’s proposal correctly allows the Company to recover for its 

interest expense. 

 The Company cites two cases in its Initial Brief where regulatory commissions in other 

jurisdictions have declined to deduct FIN 48 liabilities from rate base.  In particular, the 

Company draws parallels between the present case and a case in front of the Kentucky 

Commission in which the Kentucky Commission allowed a utility to not deduct its FIN 48 

amounts in return for the utility not seeking to recover any interest or penalties imposed by the 

IRS. Ameren Init. Br. at 24. However, in drawing such parallels to cases in other jurisdictions, 

the Company offers no evidence that the rejected proposals in those cases were complete in that 

they also included related interest in pro forma operating expenses.  Without the inclusion of 

interest, a proposal to deduct FIN 48 amounts would be incomplete. In the present case, Mr. 

Effron’s proposal takes into account interest that FIN 48 amounts may accrue. Therefore, the 

Company has not established that the findings in these other jurisdictions are relevant to Mr. 

Effron’s proposal in the present case. 
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 In addition, other regulatory Commissions have determined that FIN 48 amounts should 

be deducted from the rate base. In In re West Virginia-American Water Co., the West Virginia 

Public Service Commission declined to allow West Virginia-American Water (“WVAWC”) to 

add its FIN 48 amounts to its rate bases stating that:  

The Commission recognizes that the capital repairs deduction is essentially new 
ground for WVAWC with an inherent set of uncertainties until tax returns 
containing the deduction are finalized. Any tax return, however, carries a level of 
uncertainty with regard to the final IRS determination of taxable income. 
WVAWC's proposal to add the FIN 48 reserve to rate base until each year's tax 
return is cleared and no longer subject to modification by the IRS is unreasonable. 
If the IRS does not disallow the amount estimated by the Company, customers 
would not receive the benefit of the deferred tax credits between now and first 
rate case after tax returns are no longer subject to IRS review and adjustments. 

 
In re West Virginia-American Water Co., 290 P.U.R.4th 125, 152-153, Case No. 10-0920-W-

42T (W.Va.P.S.C. 2011). The West Virginia Commission goes further to explain that, as 

AG/CUB has argued in the present case, “[u]ntil the uncertainty surrounding the capital repairs 

deduction is eliminated, WVAWC has the use of the full amount of related ADIT's are property 

recorded on the books and it is widely accepted regulatory practice to reduce rate base by 

recorded deferred tax credits.” Id. 

4. Accrued OPEB Liability 

The Company asserts that “this is the first opportunity for the ICC to address historical 

funding and contribution levels that date back to the implementation of FAS 106 to assess 

whether it is appropriate to deduct the remaining OPEB liability from rate base.” Ameren Init. 

Br. at 30.  A review of the Company’s actual rate case history suggests otherwise.1  Although 

this is the first time a Company has presented an analysis of the type that it did, the Commission 

has considered the issue of OPEB liability in several cases since the implementation of FAS 106, 
                                                      
 
1 Staff also provides their analysis why the Company’s attempt to distinguish the current case from prior 
cases fails. Staff Rev. Init. Brief at 15-19.  
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as described in the AG/CUB/AARP Initial Brief at 7.  Ameren has offered no valid reason in this 

case to explain why the Commission should deviate from prior treatment of OPEB. 

Staff agrees that the OPEB liability should be treated as a reduction of rate base, stating 

“[t]he OPEB liability represents a cost-free source of capital that was provided by rate payers. As 

such, the ratepayers should not have to pay a return on it.” Staff Rev. Init. Br. at 15.  Staff cited 

numerous cases in which the Commission has concluded that OPEB liability should be treated as 

a reduction of rate base. Id. at 15-16.  On this issue Staff and AG/CUB/AARP agree, as Staff 

witness Ms. Pearce quoted from AG/CUB witness Mr. David Effron’s direct testimony to state: 

To the extent that the cumulative accruals are greater than the actual cash 
disbursements, the Company will have accrued liabilities for OPEB. Thus, the 
accrued liabilities represent the expenses accrued in excesses of actual payments 
for OPEB. (AG/CUB Ex.1.0, p.4) 

 
Staff Ex. 21.0 at 6-7; Staff Rev. Init. Br. at 19. 

 
The analysis presented by the Company in the present case might appear to differ in 

certain particulars from what the Company presented in the last rate case, but it has the same 

general structure and purpose.  In other words, there is nothing of substance in the Company’s 

analysis in the present case that is new.  The Commission should reject the Company’s analysis 

in the present case, just as it has done previously. 

 The Commission should not deviate from prior treatment of OPEB. Therefore, the 

Commission should adopt the adjustment for the accrued liability proposed by AG/CUB witness 

Mr. David Effron and supported by Staff. The adjustment to rate base as proposed by AG/CUB 

witness Mr. Effron and Staff witness Ms. Pearce, reduces the Company’s rate base by 

$6,850,000 and $3,062,000 for electric and gas respectively. Staff Ex. 21.0, Schedule 21.01; 

AG/CUB Ex. 4.1, Schedule DJE-1 at 1. These adjustments to rate base are stated net of 

accumulated deferred income taxes. AG/CUB Ex. 1.0 at 5. 
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II. OPERATING REVENUES AND EXPENSES 

C. Contested issues 

2. Charitable Contributions 

Ameren rejects Staff witness Tolsdorf’s proposal to limit recoverable charitable 

contributions to a 2% increase by stating that charitable organizations in Ameren’s territory 

depend on it, and arguing that the effect on customers is “not significant.”  Ameren Init. Br. at 

47.  Whether the cost is five cents per month or five dollars per month, it should be reasonable – 

and whether it is reasonable should be considered relative to previous contributions.  A 64% 

increase is simply not reasonable.  The Company may contribute to charitable organizations in 

any amount that it wishes, a fact which it does not acknowledge in its Initial Brief.  Instead, the 

Company discusses the communities that “expect and depend” upon their contributions with no 

mention of the fact that it can make those contributions regardless of cost recovery.  Ameren Init. 

Br. at 47. 

The Commission should adopt Mr. Tolsdorf’s recommendation and limit Ameren’s 

recovery of this discretionary expense to a 2% increase over their 2011 amount.   

4. Amortization of Merger Costs 

AIC continues to advocate for treating merger costs differently than other test year costs, 

while claiming that it is Mr. Effron who ignores the Company’s use of a future test year.  

Ameren argues, “Because AIC is utilizing a future test year, its costs are based on a projection or 

forecast of the future period.  Thus, use of projected savings for merger costs and benefits is 

appropriate.”  Ameren Init. Br. at 53.  However, by proposing deferral and amortization of the 

estimated merger costs to be incurred in 2011 and 2012, AIC is proposing to treat merger costs 
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differently from other test year costs.  The Company should not be allowed to defer and amortize 

these costs before they are incurred and the amounts are actually known and before it is 

established that the merger has resulted in actual savings.  It should be noted that AG, CUB and 

AARP are not recommending that AIC be permanently denied recovery of the merger costs, only 

that recovery not commence until the costs are actually known and the expected savings have 

been verified. 

 The Company also claims that “Mr. Effron’s adjustment has ignored the savings side of 

the equation” and if the merger costs are removed, then the supposed test year merger savings 

should also be eliminated.  Ameren Init. Br. at 54.  However, the Company has not satisfactorily 

explained why, if the test year reflects merger savings, total Customer Record and Collection 

Expenses in Account 903 (where most of the supposed savings reside) forecasted for the test year 

represents a 5.9% increase over the actual expense charged to Account 903 in 2010, an increase in 

the range of what might reasonably be expected even in the absence of any merger savings.  

AG/CUB Ex. 1.0 at 24. 

5. State Income Tax Expense – Regulatory Asset 

Ameren proposes to reflect the effect of the increased state income tax rate in 2011 in its 

rates by amortizing it “over the expected life of the new rates” (that is, two years) and including 

that cost in this, a 2012 future test year case.  Ameren Init. Br. at 54.  It appears to be the 

Company’s position that changes in tax rates are somehow qualitatively different from other 

changes in the tax laws that might affect the actual tax liability.  Thus, if there is an increase in 

the state income tax rate between rate cases, the Company proposes to defer the effect of the tax 

rate increase for prospective recovery.  On the other hand, if there is a change in the tax 

depreciation allowance between rate cases that results in the Company paying no federal income 



9 
 

taxes, the Company gets to retain the benefits of that change for shareholders until the 

subsequent rate case.  Ameren claims that it is seeking “symmetrical” tax treatment – not 

symmetrical among different taxes, but “symmetrical with the Commission’s prior practice 

regarding a change in tax rates.”  Ameren Init. Br. at 55.  Specifically, the Company is referring 

to the Tax Reform Act of 1986 (“TRA”); after implementation of the TRA, the Commission 

required utilities to reflect the effect of the federal corporate income tax rate change.  Ameren 

Init. Br. at 54.  The Company’s reliance on this example misrepresents the Commission’s past 

practice regarding tax rate changes.  See Staff Init. Br. at 40-41.  Not all utilities changed their 

rates due to the TRA tax increase, including two of AIC’s legacy companies.  Id. at 41.  

The Company reflected the effect of bonus depreciation including State Income Tax 

ADIT Bonus Depreciation on a going-forward basis (Ameren Init. Br. at 10) but not for 2011.  

True “symmetry,” which the Company claims it desires (Id. at 55), would recognize that the 

2011 effect of this adjustment would be substantially greater than the revenue requirement effect 

of the 2011 state income tax rate increase.  AG/CUB Ex. 1.0 at 25.  The AG, CUB, AARP and 

Staff have demonstrated that the Commission should not establish a regulatory asset for this out-

of-test-year cost. 

  

6. PSUP Awards 

Ameren argues that 50% cost recover of the Company’s Performance Share Unit 

Program (“PSUP”) is appropriate by stressing that it encourages employee longevity and long-

term Company success, which benefits both the Company and customers.  Ameren Init. Br. at 

56-57.  The AG, CUB and AARP continue to support Staff’s adjustment to remove 100% of the 

expense associated with the PSUP, as simply attracting and retaining employees and focusing on 
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Company success could be considered “benefits” of any incentive compensation program, but 

that is not enough to allow recovery of all incentive compensation expenses.  Ameren does not 

claim any specific dollar savings or tangible ratepayer benefits as required by the Commission.  

See ICC Docket No. 09-0306 et al. (cons.) Final Order of April 29, 2010 at 83.  Staff provides 

compelling arguments that even if the PSUP provided some peripheral ratepayer benefits, the 

goals of the program primarily benefit shareholders, and the program further aligns employee 

interests with those of shareholders by rewarding employees for meeting those goals with shares 

of company stock.  Staff Init. Br. at 23.  Additionally, the program contains Earnings Per Share 

(“EPS”) goals, which were previously disallowed by the Commission.  Staff Ex. 3.0 at 19, Staff 

Ex. 21.0 at 14.  The Commission should adopt Staff’s adjustment and should not allow Ameren 

to recover from ratepayers this program which does not benefit them. 

 

7. Electric Distribution O&M Expense 

According to AIC, AG/CUB “argues that the Company is spending too much” on electric 

distribution O&M.  Ameren Init. Br. at 60.  That is a mischaracterization of the AG/CUB 

argument.  Rather, it is the AG/CUB position that the Company’s forecast of 2012 test year 

electric distribution O&M of $230.5 million is unjustified in relation to what the Company has 

actually been spending. See AG/CUB/AARP Init. Brief at 12. Additionally, according to AIC, 

Staff suggests, “that the Company is spending too little” on electric O&M. This appears to be a 

misunderstanding of the position. Staff is concerned instead about the consistency of spending in 

rate case test years versus non test years. As Staff Witness Rashid concluded, “Ameren spent 

more O&M dollars in the years that are designated as test years in previous rate cases (2006, 

2008, and 2012) than it did in non-test years.” Staff Init. Br. at 42; Staff Ex. 12.0 at 13, figure 2. 
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Figure 2 below provides an illustration of O&M spending percentages in a given year compared 

to the prior year. 

 

Mr. Rashid indicated, “that he has no opinion on the amount of dollars that Ameren should spend 

on its O&M activities.” Staff Init. Br. at 44; September 12, 2011 tr. at 163. Mr. Rashid went on 

to clarify on cross-examination that the phrase “maintain consistent O&M spending” means that, 

“Ameren should continue spending towards programs that it implements to maintain or improve 

the reliability of the system regardless of the outcome of this or any other rate case proceedings.” 

Id.    

 AIC claims that the test year spending in 2012 must increase from the current level of 

spending because the Company initially reduced its 2010 capital budget in June 2009, and 

further reduced its operating and capital budgets following the Commission's Final Order in 

AIC's last rate case.  Ameren Init. Br. at 62; Ameren Ex. 1.0E Rev. at 14-16.  In other words, the 

Company implies that it reduced its spending on electric distribution O&M to an unsustainable 

level because it was dissatisfied with the Commission’s order in Docket Nos. 09-0306 - 09-0311 
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(Cons.).  This rationalization, on a number of levels, should be as troubling to the Commission as 

it is to AG/CUB/AARP. 

The utility has an obligation to provide adequate, safe and reliable service regardless of 

its sentiment towards the outcome of a Commission rate order.   To the extent that the Company 

reduced their spending to unsustainable levels in 2010 and 2011, this would lead to increases in 

spending in future years (Tr.at 134), which would imply that the Company is deliberately 

structuring its O&M spending so that it is higher in test years and lower in non-test years. Any 

implication that rates approved by the Commission in Docket Nos. 09-0306 - 09-0311 (Cons.) 

were inadequate to continue its O&M spending at a sustainable level is wholly without any basis 

in fact.  The Company’s earned return on rate base in the twelve months ended March 31, 2011 

was 10.18%.  Tr. at 51; AG/CUB Cross Ex. 1.  This well exceeded the authorized return on rate 

base for any of the AIC individual units in Docket Nos. 09-0306 - 09-0311 (Cons.), the highest 

of which was 8.97%. (ICC Docket 09-0306 Final Order of April 29, 2010 at 221).  It should be 

noted that the return on rate base of 10.18% for the twelve months ended March 31, 2011 well 

exceeds even the returns requested by Ameren in the present case.  Any claim that the Company 

was forced to reduce spending because the rates authorized by the Commission in Docket Nos. 

09-0306 - 09-0311 (Cons.) were inadequate is simply not plausible.   

With regard to the Liberty Audit recommendations, in particular, Ameren asserts that 

“Mr. Nelson's explanation of why Liberty Audit recommendations are not being implemented 

until 2012 is unrebutted. (Ameren Ex. 39.0, at 11-12.)” Ameren Init. Br. at 65.  The record 

shows, however, that this “explanation” was directly and extensively rebutted.   In the cited 

testimony, Mr. Nelson stated that he “disagree[s] with his conclusion that AIC can ‘well afford’ 

to fund activities not included in rates.”  This is in response to Mr. Effron testimony that, when 
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the return is calculated appropriately, the Company exceeded its authorized return on equity for 

both the twelve months ended December 31, 2010 (AG/CUB Ex.1.0 at 14-16) as well as the 

twelve months ended March 31, 2011. AG/CUB Ex. 4.0 at 2-3.  The Company did not dispute 

Mr. Effron’s calculations.  In addition to these more than adequate returns, it should be noted 

that as of March 31, 2011, the Company had $500 million of cash and temporary cash 

investments on hand (Tr. at 54-55; AG/CUB Cross Exhibit 2) and is substantially increasing the 

dividends being up-streamed to its parent.  Tr. at 61-63; AG/CUB Cross Ex. 4. Thus, the 

Company can, in fact, well afford to fund the activities in question, and there is no reasonable 

excuse in this case for their not doing so. 

If a utility under-spends on maintenance over a number of years, then the necessary 

spending in subsequent years will increase.  Tr. at 134.  It would be inappropriate to require 

ratepayers to pay in 2012 for distribution operation and maintenance expense activities that 

should have been undertaken in 2010 and 2011.  This is especially true given that: 1) the 

Company is substantially increasing the dividends being up-streamed to its parent; and 2) 

Ameren has been exceeding its authorized return and its cash flow has been more than adequate 

to fund those activities.  Tr. at 61-63. 

In their Initial Brief, the Company cites Citizens Utility Bd. v. Illinois Commerce Comm’n 

to support its statement that where the Commission orders a utility to incur costs, it must allow 

full recovery in rates. Ameren Init. Br. at 71. The Company’s reliance on this case, however, is 

misplaced. In Citizens Utility Bd. V. Illinois Commerce Comm’n, the coal-tar cleanup costs were 

deemed recoverable in rates because the clean up was mandated by federal law. Citizens Utility 

Bd. v. Illinois Commerce Comm’n, 166 Ill.2d 111, 122 (1995) (“As both the Commission and the 

utilities note, expenses commonly incurred to comply with the mandate of Federal and State law 
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have historically been recoverable from ratepayers. For example, income taxes are legally 

mandated costs of doing business and are recoverable from ratepayers as a component of a 

utility’s revenue requirement.”) 

 The fact that the Commission has held that expenses mandated by Federal and State law 

are recoverable from ratepayers does not mean that the Commission must allow the Company to 

recover for the amount that the Company states O&M expenditures will increase. In the present 

case, the amount of O&M expenditures is in question and is not analogous to a federally 

mandated coal-tar cleanup, and therefore, Citizens Utility Bd. V. Illinois Commerce Comm’n 

does not support the Company’s argument in its Initial Brief. 

Finally, contrary to the Company’s assertion that AG/CUB “argues that the Company is 

spending too much” on electric distribution O&M (Ameren Brief at 60), the AG/CUB 

recommendation actually allows for significant increases in distribution O&M expenses from 

current levels as depicted in the chart below (Figure 3).  The test year distribution O&M expense 

after the proposed AG/CUB reduction of $25,746,000 is $204,796,000.  This represents an 

increase of $32,850,000 (19.1%) over the actual distribution O&M expense incurred in 2010 and 

an increase of $24,900,000 (13.8%) over the distribution O&M of $179,896,000 budgeted for 

2011.  AG/CUB Ex. 4.0 at 4. 

 

Figure 3 
O&M Spending AIC (Actual & Forecasted) AG/CUB (Recommended) 
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The Commission should adopt the AG/CUB adjustments to the Company’s 2012 O&M 

expense described herein and in the AG/CUB/AARP Initial Brief.   

 

IV. COST OF CAPITAL/RATE OF RETURN 

C. Contested Issues 

4. Cost of Common Equity 

Ameren predictably accuses Staff and other parties, (presumably CUB-AG and IIEC, the 

only two parties other than Staff to address ROE), of “low balling” their ROE recommendations.  

Ameren Init. Br. at 91.  This is not surprising, considering Ameren has “high balled” its own 

ROE recommendations to the point of being a lone outlier, even the lowest end of its range is a 

full 90 basis points above any other ROE recommendation in the case.  Ameren invokes scare 

tactics in an attempt to intimidate the Commission into submitting to its over-inflated requested 

ROE by claiming that keeping Ameren’s ROE “right where it is,” is akin to “daredevil, 

tightrope-walking regulation” that will result in Ameren being on the verge of collapse.  Id. at 92 

(“a single, significant adverse event away from limiting or losing access to the funds it requires 
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to operate”).  Ameren further claims that a Commission decision based on Staff, IIEC and CUB-

AG recommendations would be an “arbitrary departure from the Commission’s recent practice” 

and that such “arbitrariness and randomness” must be avoided.  Id. at 92-93.  Such rhetoric 

should be disregarded for what it is: a ploy to distract the Commission from its required review 

of the evidence in this proceeding, in line with the controlling law and Commission-developed 

policies, demonstrating that an ROE in the range of 7.41% to 9.02% would be the only 

supportable, justifiable and appropriate ROE. 

CUB agrees with Ameren that the Commission should develop returns on equity in a 

“coherent, consistent manner.”  Ameren Init. Br. at 93.  However, Ameren suggests the 

Commission will recognize arbitrariness by looking not to the instant record or to an appellate 

court, but to statements made by credit rating agencies.  Id.  The Commission, however, has 

previously rejected such an analysis.  In re Commonwealth Edison Company, Proposal to 

establish Rider PORCB (Purchase of Receivables with Consolidated Billing) and to revise other 

related tariffs, ICC Docket No.10-0138, (“ComEd PORCB Order”), December 15, 2010 Order at 

49-50.  The Commission’s task is to determine the market required return on equity investments 

in the Companies -- not the information available to investors.  The market required return is the 

result of the interaction of that information available to investors, the financial environment, how 

investors react to available information, and all other factors that influence the market required 

return.  How investors subjectively felt or what they thought, though interesting to contemplate, 

is not the task at hand.   

AG/CUB witness Thomas based his ROE recommendation explicitly on ROE models previously 

approved by the Commission.  Rather than developing his own models based on justifiable 

inputs, Mr. Thomas examined the analyses and data presented in the testimony of AIC witness 
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Hevert and suggested corrections to certain inputs used in his models based on prior Commission 

orders, the governing legal precedents and the evidence presented by the Company.  In 

particular, Mr. Thomas: 

• Corrected Mr. Hevert’s Discounted Cash Flow (“DCF”) analyses to set the long-

term sustainable growth rate in a manner that is consistent with the Commission’s 

Final Order in the Company’s last rate case, Docket No. 09-0306 (consolidated). 

• Corrected Mr. Hevert’s DCF analysis to remove his inappropriate and 

unsupported assumption that dividend payout ratios will increase. 

• Corrected the beta estimates used in the Capital Asset Pricing Model (“CAPM”) 

to reflect observations from multiple sources.  

• Corrected the CAPM market risk premium to reflect a balance of historic risk 

premiums and projections presented by Mr. Hevert.  

• Examined Mr. Hevert’s additional proposed analysis, his “Bond Yield Plus” risk 

premium analysis, and his proposed flotation cost adjustment, since the 

Commission has previously rejected consideration of such analyses. 

As a result of his analysis and making these corrections, Mr. Thomas was able to recommend a 

range of cost of equity estimates that conforms to this Commission’s past decisions on cost of 

equity determinations.   

 In stark contrast, Ameren does not explain how its proposed ROEs conform with past 

Commission decisions other than to simply dismiss the testimony of Mr. Thomas and IIEC 

witness Mr. Gorman.  Ameren Init. Br. at 95.  The criticisms of both witnesses with respect to 

Mr. Hevert’s DCF models are not addressed.  Instead, Ameren presents detailed criticism of the 

testimony of Staff witness Ms. Freetly regarding the use of spot prices and growth rates in both 



18 
 

the DCF and CAPM models as well as the appropriate beta coefficient in the CAPM model.  See 

Id. at 96-104.   

The Commission has typically relied on averages of the DCF and CAPM, and it would be 

appropriate to do so here, with the caveat that the DCF average should represent the upper 

boundary of reasonable results.  Based on this precedent, and his analysis of Mr. Hevert’s work, 

Mr. Thomas concluded that for the AIC Gas operations, reasonable results range from 7.41% to 

9.02% with an average of 8.22%.  For the AIC Electric operations, reasonable results range from 

8.47% to 9.65% with an average of 9.06%.  In fact, all parties addressing this issue, except 

Ameren, found that the appropriate cost of equity for the Ameren electric operations was well 

below the 10.75% sought by Ameren:  Mr. Gorman concluded it was 9.85%, IIEC Init. Br. at 16; 

Ms. Freetly determined it was 9.72%, Staff Init. Br. at 96; Mr. Thomas’ analysis resulted in 

9.06%, AG/CUB/AARP Init. Br. at 20-21.  Likewise, those same three analysts testified that 

Ameren’s proposed 10.5% cost of equity for its gas operations was overstated based on their 

independent analyses.  Mr. Gorman concluded that the appropriate ROE was 9.25%.  IIEC Init. 

Br. at 16.  Ms. Freetly found it was 8.90%.  Staff Init. Br. at 96.  Mr. Thomas determined it was 

8.22%.  AG/CUB/AARP Init. Br. at 21. 

This similarity in the analyses of Staff, AG/CUB, and IIEC extends to the specific 

components identified in Ameren’s Initial Brief.  For example, when incorporating growth 

returns into their analyses, all experts save Ameren’s concluded that the appropriate rate of long-

term growth should be between 4.80% and 4.90%.  AG/CUB Init. Br. at 58-59.  As Mr. Thomas 

testified, this would be appropriate since utility companies cannot reasonably be expected to 

grow faster than the overall economy, making ICC’s practice of using long-term GDP growth as 

the upper boundary for utility companies’ expected long-term growth entirely appropriate.  
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AG/CUB Ex. 3.0 at 13.  All three non-Company experts concluded that Ameren failed to present 

any reason the Commission should deviate from past practice and consider the risk premium 

approach put forth by Mr. Hevert.  See IIEC Init. Br. at 31; Staff Init. Br. at 87; AG/CUB Init. 

Br. at 33-35.  No other expert found it appropriate for Ameren to include in its cost of equity an 

adjustment for flotation costs.  See IIEC Init. Br. at 32-33; Staff Init. Br. at 95-96; AG/CUB Init. 

Br. at 36-37.   

The record evidence presents a clear consensus on the appropriate cost of equity for 

Ameren’s operations.  The law requires the Commission to base its determination on the relative 

riskiness of the regulated company which has put before it a request to increase its rates.  This 

determination is based on market data, appropriate financial models based on those data, and 

bedrock economic/financial principles.  AG/CUB Init. Br. at 25.  The ICC’s task is to ensure that 

the cost of equity capital used to develop rates compensates investors for their investment risk, 

while assuring that customers do not pay an excessive or unreasonable return in those rates.  

AG/CUB Ex. 3.0 at 5.  This Commission must be dedicated to ensuring that only reasonable and 

legally-recognizable costs are passed on to ratepayers.  See 220 ILCS 5/9-101, ComEd PORCB 

Order at 49.  This includes adopting a cost of equity that is appropriate based on the record 

evidence presented, and not on adjustments or approaches previously rejected by the 

Commission.  The Commission should conform its determination regarding the Companies’ 

ROE to the evidence in this proceeding, which only justifies a cost of equity is between 7.41% to 

9.02%, with an average of 8.22%, for Ameren’s gas operations, and between 8.47% to 9.65%, 

with an average of 9.06%, for Ameren’s electric operations.  

A. Recommended Overall Rate of Return 

Range of Reasonable ROEs (DCF is the Upper Boundary) 
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Low High Average 

Electric Group 8.47% 9.65% 9.06% 

Gas Group 7.41% 9.02% 8.22% 

 

 
V. COST OF SERVICE 

 C. Contested Issues 

 2. Electric 

a. Allocation of Public Utilities Revenue Act (PURA)/Electric 
Distribution Tax Expense  

Staff supports, “the allocation of distribution taxes on a volumetric per-kWh basis.” Staff 

Init. Br.  at 108. Similarly, the Company in their brief purports to allocate the expense based on 

kWh sales and states that, “AIC and Staff propose to continue to allocate the expense based on 

kWh sales. The Commission should approve AIC and Staff’s allocation method for the same 

reasons it approved the method in prior cases.” Ameren Init. Br. at 118-19.  Ameren goes on to 

add, ‘[t]he tax should be recovered in the same manner in which it is imposed-on the basis of 

total kilowatt-hours delivered.” Id. at 119 (emphasis added). 

In contrast, IIEC believes that the Illinois Electric Distribution Tax (“IEDT”) is somehow 

not strictly related to the number of kilowatt-hours sold. IIEC Ex. 1.0 at 19-36 and the expense 

should be allocated in large part based on distribution plant. IIEC has instead proposed the: 

Allocation of the PURA tax expense using a two-part allocator that recognizes the 
different causes of (a) the post-1997 marginal changes in the tax and (b) the 
portion that perpetuates the 1997 tax on plant in service. (Stephens, IIEC Ex. 1.0 
at 30-31:627-650 and 32, Figure 2). IIEC’ allocation is opposed by Ameren, staff, 
and AG/CUB…(Jones, Ameren Ex. 31.0 at 33:683; Lazare, Staff Ex. 30.0 at 
18:418-424; Rubin, AG/CUB Ex. 5.0 at 2:25). 

 
IIEC Brief at 39-40. 
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In support of this, IIEC presents several arguments in favor of a tax allocator primarily based on 

plant. Id.; IIEC Ex. 1.0 at 30. For example, IIEC witness Stephens contends that the level of 

PURA taxes for individual utilities is mostly based on pre-1998 invested tax levels rather than 

usage and that the current tiered per-kWh rates are designed to mimic the previous plant-base 

allocation approach Id. at 21-22; IIEC Init. Br.at 40-41.  

While IIEC and their witness Mr. Stephens is generally correct about the history of the 

tax and how it was modified as part of the electric industry in Illinois, it is irrelevant to the 

current imposition of the tax. AG/CUB Ex. 5.0 at 13; AG/CUB/ARRIP Init. Br. at 40. As Staff 

stated in their Brief that it is true that: “(1) the distribution tax was previously determined by the 

levels of plant, and (2) the initial levels of the taxes paid by individual utilities were based on 

previously calculated amounts determined by their respective plant investment levels.” Staff 

Rev. Init. Br. at 108. Staff goes on to add, however, that   “the Illinois General Assembly 

changed the way the distribution tax is determined in its Amendatory Act of 1997 from a tax on 

‘invested capital’ to a ‘tax based on the quantity of electricity that is delivered.’ (35 ILCS 620/1a, 

P.A. 90-561, eff. 1-1-98).” Id. Additionally, the Commission recently rejected IIEC’s proposal 

for an alternative allocation of PURA taxes in Ameren’s last rate case, 09-0306 et al. (Cons.) and 

ComEd’s last rate case, 10-0467. IIEC here has offered no compelling reason to deviate from 

those decisions.  

AG/CUB/AARP believes that in this case, the record supports the allocation of 

distribution taxes so as to, “impose the same tax rate on all kilowatt-hours sold by Ameren.” See 

AG/CUB/AARP Init. Br. at 42. To do otherwise would elevate a general regulatory policy or 

philosophy over a specific statute enacted by the legislature. Id.; AG/CUB Ex. 5.0 at 2.  
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VI. REVENUE ALLOCATION 

C. Contested Issues 

 1. Electric 

b. Allocation of Revenue Requirement Across Customer Classes  

Ameren proposed to limit any class’s base rate increase to no more than 1.5 times the 

system average percentage increase. Ameren Ex. 13.0E at 12. Staff believes, however, the 

Company’s approach is fundamentally flawed because it relies on a single Illinois-wide ECOSS 

rather than three Rate Zone ECOSSs as required by the Commission in its Final Order for 

Docket No. 10-0517. Staff Ex. 14.0, at 17-18; Staff Init. Br. at 120. 

  Staff, instead, presented an alternative allocation of the revenue requirement among rate 

classes that first allocates to the rate zones and second to rate classes within those rate zones. For 

allocation to the rate zones, Staff proposes moving half the distance from equal percentage, 

across-the-board increases to fully cost-based revenue allocations for the three rate zones in the 

Company’s Rate Zone ECOSS. Staff goes on to say that, “by allocating to the customer classes 

within rate zones, distribution taxes are removed from base rates for separate collection by an 

equal per-kWh charge on all usage by retail customers. Then, the remaining base revenues are 

allocated to rate classes on an equal percentage, across-the-board basis.” Staff Init. Br. at 121. 

AG/CUB/AARP did not weigh in on issues related to the Company’s proper or improper 

filing or compliance in this case or to the requirements under 10-0517. Ameren, however, did not 

properly apply the 1.5 times the system average percentage increase limitation in its filing as 

discussed in their Initial Brief.  See AG/CUB/AARP Init. Br. at 44-45. 

AG/CUB/AARP support the use of a constraint that limits the increase to any customer 

class to no more than 1.5 times the system average because it is a reasonable way to move 
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toward rates that recover each class’s cost of service while remaining sensitive to the impacts 

that dramatic rate changes can have on customers. AG/CUB Ex.2.0 at 4-5.  The discrepancy to 

Ameren’s application of the limit of 1.5 times the system average increase appears to come from 

their using this limit on the combined effect of base rates and the IEDT.  As Mr. Rubin stated, 

the IEDT is a completely separate issue and should have no effect on the base rate revenues that 

are allocated to each class. AG/CUB Ex. 2.0 at 5.  In fact Ameren’s COSS also excluded the 

IEDT: total revenues from the COSS are $875,981,00, which matches Ameren’s proposed base 

rate revenues from sales to the DS-1 through DS-5 classes AG/CUB Ex. 2.0 at 5 and 6; AG/CUB 

Ex. 2.2, AG/CUB/AARP Init. Br.a t 44-45. 

Ameren also erred in allocating revenue responsibility to the other service classes. 

Ameren’s COSS shows that the existing revenues received from DS-3 and DS-5 are in excess of 

Ameren’s proposed cost of serving those classes. AG/CUB Ex. 2.0 at 6. Ameren proposes, 

therefore, to reduce the rates for those classes while at the same time increasing DS-1 and DS-2 

rates to more than the cost to serve those classes. Id. In fact, Ameren’s proposal would reduce 

DS-3 rates to below the cost of serving that class., as shown on AG/CUB Ex. 2.1; AG/CUB Ex. 

2.0 at 6. Thus, DS-1 and DS-2 are being asked to subsidize the rate reductions for DS-3 and 

DS-5. Id. 

AG/CUB recommends the Commission direct Ameren to calculate the base rate increase 

for DS-4 customers to be limited to 1.5 times the system average increase. Additionally, the 

revenues for the DS-1 and DS-2 classes should be brought to the cost of serving each class and 

still provide rate reductions for the DS-3 and DS-5 classes. AG/CUB Ex.2.1 shows the AG/CUB 

proposed allocation, as well as Ameren’s proposed allocation and Ameren’s COSS. 
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d. Rate Moderation for PURA/Distribution Tax 

AIC proposes to phase in movement to the equalized rate over the next three years. Ameren 

Init. Br. 151. According to Ameren: 

• The first step would be implemented at the end of this proceeding and modestly moves 
Distribution Tax rates closer to average. Id. DS-1, DS-2, DS-3 and DS-5 customers 
within each Rate Zone would pay the same average rate, which would include an amount 
greater than the AIC average Distribution Tax per kWh expense, to pay for the 
subsidization of the DS-4 class. Id. at 21.  

 
• The second step, implemented in February 2013, removes 50% of the subsidy provided to 

DS-4 customers and rebalances Distribution Tax rates for all other customers on a 
revenue neutral basis. Id. 

 
• The third step, implemented in February 2014, removes the remaining subsidy to the DS-

4 class and equalizes the Distribution Tax prices among all customer classes and Rate 
Zones. Id.  

 
While AIC agreed with Staff and AG/CUB in principle that the DS-4 Distribution Tax subsidy 

should be eliminated, the Company did not recommend an immediate end to the subsidy in this 

case stating: 

In the AIC’s last case, the Commission, out of concern about bill impacts, rejected 
AIC’s argument that Distribution Tax charges should be excluded from any rate 
moderation to transition to full cost recovery in rates. Unless the Commission 
feels sufficient time has passed and all customer classes should pay the same 
cents per-kWh Distribution Tax rate at the conclusion of this proceeding, a 
gradual transition to full cost recovery still seems appropriate. The AIC phase-in 
plan provides the proper balance between movement to full cost recovery and 
mitigation of bill impacts, while giving consideration to rate gradualism. The 
Commission should approve AIC’s electric rate mitigation and phase-in plan. 

 
Ameren Init. Br. at 151-52 
 

Conversely, Staff believes it presents the most reasonable approach to recovery of 

distribution taxes in this case to address ongoing subsidies pertaining to the tax and would not 

overly burden Ameren ratepayers as well as eliminating the current inequity in which large 

customers fail to pay their fair share of costs and instead recover distribution taxes from all 
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ratepayers in through an equal per-kWh charge. Staff Revised Initial Brief at 124; Staff Ex. 14.0 

at 19. Staff further opines, that their approach would, “align the recovery of distribution taxes 

with cost causation and make the Ameren approach consistent with the methodology in the 

commission approved in ComEd’s last rate case, Docket No. 10-0467. Staff Rev. Init. Br. at 124. 

In conclusion Staff states: 

There is further good reason to move to full recovery of distribution taxes through 
an equal per-kWh charge in this docket. It should be remembered that the change 
to an assessment based on usage resulted from passage of the 1997 Amendatory 
Act (35 ILCS 620/1a, P. 90-561, eff. 1-1-98). Because they still do not pay their 
fair share today, DS-4 customers have received a distribution tax subsidy 
from other ratepayers for more than thirteen years. Given this accumulation 
of benefits at other ratepayers’ expense, it is only reasonable that DS-4 
customers finally be required to pay their full share of these costs. (Id., p. 22) 

 
Staff Rev. Init. Br. at 126 (emphasis added.). 

 Ameren’s proposal to phase in this tax rate over three years should be rejected. Instead, 

AG/CUB/AARP agrees with Staff on this issue as small customers have been subsidizing the tax 

for large customers for too long and it is time to end that subsidy. AG/CUB/AARP Init. Br. at 

41; Staff Rev. Init. Br. at 126. 

 

VII. Rate Design 

C. Contested Issues 

  2. Electric 

   b. Treatment of PURA/Distribution Tax Expense 

    i. Phase-In of PURA/Distribution Tax Expense 
 

The Company’s phase-in approach employs a three-step phase-in to full recovery of 

distribution taxes over a three year period. The first step at the end of this docket would modestly 

move DS-4 distribution tax rates towards the rates paid by other rate classes, while the second 
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step in February 2013 would remove 50% of the subsidy to DS-4 customers and adjust rates for 

other classes accordingly. Finally, in February 2014, the remaining subsidy would be eliminated 

and the same distribution tax rate would be assessed for all Illinois customers. AG/CUB/AARP 

Init. Br. at 38-41; Ameren Ex. 13.0E at 20-21; Ameren Init. Br. at 149-151; Staff Ex. 14.0, at 22-

23; Staff Rev. Init. Br. at 145. 

Staff believes the Commission should reject the Company’s phase-in approach. Instead 

Staff argues that while the Company agrees the current distribution tax subsidy for large 

customers should be eliminated, they do not justify the Company’s complex phase-in approach 

which would revise rates for all classes two times outside the rate case process. Staff further 

opines that this could confuse ratepayers who might not understand why their rates are changing 

in both 2013 and 2014. Staff Ex. 14.0, p. 23; Staff Rev. Init. Br. at 144-45. Additionally, Staff 

believes another problem is that the Company’s phase-in proposal would take an inconsistent 

approach to bill impacts.  

While AG/CUB/AARP agrees that the Commission should reject the Company’s phase-

in approach, AG/CUB witness Scott Rubin proposes an alternative plan in the event the 

Commission does not adopt his proposed elimination of the tax subsidy across rate classes. 

AG/CUBAARP Init. Br. at 39-40. Mr. Rubin believes, at the present time, all DS-1 customers 

pay an improper and excessive IEDT rate per KWH. AG/CUB Ex. 2.0 at 8. The DS-1 rate, 

however, is not the same in all rate zones. Specifically, customers are paying $0.00196 per KWH 

(Rate Zone 1), $0.00136 per KWH (Rate Zone II), and $0.00197 per KWH (Rate Zones 3). Id. at 

9. Ameren’s three year plan, proposes to put most customers in a rate zone on the same IEDT 

rate. This has the effect of greatly increasing the rate paid by Rate Zone II DS-1 customers in 
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year 1 of the phase in, than reducing that rate in years 2 and 3 to eventually arrive at a rate that is 

less than the current rate. AG/CUB Ex. 2.0 at 9.  

This is completely illogical as there is no reason to greatly increase a rate that is already 

above costs, only to reduce it in the following two years. Id Mr. Rubin recommends a phase-in 

plan that resolves the problem of raising rates to customers that already exceed the proper tax 

rate: 

• In year 1 there is neither an increase nor decrease in the rate paid by DS-1 and 

DS-2 customers with the result being those classes would continue to subsidize 

the DS-4 class. The rates paid by DS-3 and DS-5 classes would increase to the 

average tax rate, which is a much smaller increase than Ameren recommended. 

The resulting rate to DS-4 customers in Year 1 would be significantly higher than 

the current rate, but still would be below the actual tax rate Ameren is required to 

pay. 

• In Year 2, as shown on AG/CUB Ex.5.1, one-half of the subsidies from the DS-1 

and DS-2 classes to the DS-4 Class are eliminated. In year 3 all customers would 

pay the same tax rate per KWH. AG/CUB Ex. 5.0 at 3-4.  

See AG/CUB/AARP Init. Br. at 39-40. 
 

AG/CUB/AARP’s primary recommendation on this issue is to allocate the same tax rate 

on all kilowatt-hours sold by Ameren. In the event, however, that the Commission rejects this 

proposal. AG/CUB/AARP recommends the Commission adopt AG/CUB witness Scott Rubin’s 

alternative plan described above as an alternative to elimination of the tax subsidy across rate 

classes at this time. 
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   c. DS-1 Customer Charge2 

AIC proposes to increase the DS-1 Customer Charge from $12.28/month to 

$15.55/month. Ameren 13.0E 2nd Rev. at 31; Ameren Init. Br. at 153. Coupled with its proposed 

DS-1 Meter Charge ($4.45/month), this represents a $3.00 increase to $20.00/month. Ameren 

Init. Br. at 153. Under proposed rates, the proposed DS-1 Customer and Meter Charges recover 

approximately 47% of the residential revenue requirement. Ameren Ex. 31.0 Rev. at 42. 

 In support of their position, The Company argues the Commission should approve AIC’s 

revenue allocation and rate design for its DS-1 customer class, including its proposed increase 

for the DS-1 Customer and Meter Charges. Ameren Init. Br. at 155. Ameren disagrees with 

AG/CUB’s contention that Ameren’s proposed DS-1 customer charge of $15.55 per month is not 

based on the customer related cost of providing service. See AG/CUB/AARP Init. Br. at 42; 

Ameren Init. Br. at 155. Ameren goes on to argue that “AIC’s fixed charges of providing service 

to the DS-1 class are greater than just the ‘customer-related’ costs allocated to the DS-1 class. 

Ameren Init. Br. at 155. Also, Ameren opines the Commission got it right in AIC’s last rate case 

when it approved AIC’s SFV approach and DSI Charges and ComEd’s last rate case when the 

Commission approved SFV and residential charges. 09-0306 et seq. (cons.) and 10-0467 

respectively 

AG/CUB/AARP, however, argued that there should be no increase in Ameren’s existing 

customer charge of $12.28 per month. AG/CUB/AARP Init. Br. at 43. In fact, the currently 

existing $12.28/month charge already exceeds by a substantial amount the customer-related cost 

under Ameren’s proposed revenue requirement as discussed below.  There is no reason to further 

increase a charge that already greatly exceeds the cost of service. Id. Additionally, any increase 
                                                      
 
2 In the AG/CUB/AARP Initial Brief the discussion of this Section was under Section VI, Revenue 
Allocation, subsection C(1). 
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allocable to the DS-1 class should be recovered solely through increases in the per-KWH 

distribution charges, following the basic approach outlined by Company witness Mr. Jones. 

Ameren Ex. 13.0E at 31-32.   AG/CUB/AARP show their recommended residential rates, under 

Ameren’s proposed revenue requirement, as described as described in AG/CUB Ex. 2.3.3  

AG/CUB/AARP Init. Br. at 43. 

Ameren’s proposed DS-1 customer charge of $15.55 per month is not based on the 

customer-related cost of providing service. As AG/CUB witness Scott Rubin describes, 

according to Ameren’s COSS, its total customer-related cost is $230,514,000. AG/CUB Ex. 2.2. 

Of that amount, $72,878,000 is the revenue requirement associated with metering which is 

recovered through the separate meter charge. AG/CUB Ex. 2.2, line 10. This leaves 

$157,636,000 in customer-related cost to be recovered through the customer charge. Id.  

Ameren’s COSS also shows that it has an average of 1,231,674 customers. Ameren Ex. 13.2 at 

1. Thus, dividing the customer-related cost by the number of customers, and then dividing by 12 

months, leads to average customer-related cost of only $10.67 per customer per month. AG/CUB 

Ex.2.0 at 10-11. AG/CUB/AARP Init. Br. at 42. 

Even $10.67 (let alone $12.28, the existing charge) per month is too much to collect 

through a customer charge. This amount includes 100% of Ameren’s uncollectibles expense, or 

$9,296,000. AG/CUB Ex. 2.2. Uncollectibles expense should be recovered in proportion to a 

customer’s total bill, not in an equal amount per customer. AG/CUB Ex. 2.0 at 12. If 

                                                      
 
3 AG/CUB witness Scott Rubin performed calculations in AG/CUB Ex. 2.3, using the Company’s proposed revenue 
requirements, so that his recommendations can be compared directly with Ameren’s recommendations.  This does 
not constitute an endorsement Mr. Rubin or the AG or CUB of Ameren’s proposed revenue requirement. That 
exhibit also shows a proof of revenues demonstrating that the rates would recover the revenue requirement properly 
allocable to the DS-1 class, as shown on AG/CUB Ex. 2.1. 
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uncollectibles were removed, the proper, cost-based customer charge would be approximately 

$10.05 per month, an amount which would be at most increase by approximately 10 cents to 

recover a portion of uncollectibles expense. Id. A reasonable, cost-based customer charge, 

therefore, would be approximately $10.15 per month, but certainly no more than $10.67 per 

month. Id. Ameren’s proposal to dramatically raise its minimum charges would also move its 

rate design further out of line with the $8.00 minimum customer charge that its neighboring 

Missouri affiliate is allowed to charge residential electric customers.  Report and Order, issued 

by the Missouri Public Service Commission on July 13, 2011, Re: Union Electric Company, 

d/b/a Ameren Missouri, at 120-21. 

AG/CUB/AARP recommends that there should be no increase in Ameren’s existing 

customer charge of $12.28 per month. AG/CUB/AARP Init. Br. at 43. The Commission should 

reject Ameren’s proposal to increase the DS-1 customer charge. Existing rates already exceed 

Ameren’s proposed customer related cost of service. Any rate recoverable from residential 

customers should be recovered through an increase in distribution charges. 

3. Gas  

   a. GDS-1 Customer Charge 

The Company disagrees with the AG/CUB/AARP recommended transition to cost-based 

residential rates by recommending any rate increase allocable to residential customers be 

recovered solely from the per-therm distribution charge. See AG/CUB/AARP Init. Br. at 48.  The 

Company argues that in Ameren’s 2007 rate case, the Commission directed AIC to modify its 

monthly customer charges for the GDS-1 and GDS-2 classes so that 80% of delivery service 

costs were recovered through the customer charge. ICC Docket 07-0585 et seq. (Cons.) Final 

Order of Sept. 24, 2008 at 237. Additionally Ameren quotes the Commission, “that the approved 
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ratio of fixed costs recovered from the customer charge and volumetric rate must remain in place 

until at least December 2012,” Id. at 238; See Ameren Init. Br. at 159. Additionally, the 

Company opines that the Commission affirmed the rate design in AIC’s last rate case. Ameren 

Init. Br. at 159; See ICC Docket 09-0306 et seq. (Cons.) Final Order of April 29, 2010 at 260-61.  

Also, the Company cites other recent Commission cases that support the company recovery of 

80% of the class revenue requirement for the GDS1 and GDS-2 customer classes through the 

customer charge.  

While the Company accurately described a chronology of Commission cases related to 

this issue, Commission decisions are not res judicata. Mississippi River Fuel Corp. v. Illinois 

Commerce Comm’n, 1 Ill. 2d 509, 513 (1953). In fact, the Commission is required by law to 

decide each case on the merits of the record evidence. Accordingly, the Commission may make a 

different determination if the evidence before it does not support the same result as in a previous 

case or supports a change in a prior Commission position. As the Illinois Supreme Court put it, 

“past precedent is not controlling, because the Commission is a legislative and not a judicial 

body, and generally its decisions are not res judicata in later proceedings before it...’” Citizens 

Utility Board v. Illinois Commerce Commission et al., 166 Ill. 2d 111; 651 N.E. 2d 1089, 1097 

(1989) (“Citizens”). Thus, the Commission must base its decision on this issue on the record 

before it in this case and not on its findings in prior cases. 

AG/CUB/AARP believe that over the past few rate Ameren rate cases, the Company has 

had a steady, non-cost justified increase in the customer charge portion of the monthly bill based 

on Ameren’s skewed definition of “fixed” costs and the supposition that its delivery service costs 

are not affected by gas consumption. AG/CUB Ex. 2.0 at 20, AG/CUB/AARP Init. Br. at 47. 

AG/CUB witness Scott Rubin detailed that the Company’s own COSS shows that there are 
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substantial demand-related costs that are incurred because of the amount of gas consumed by 

customers.  

In this case, Ameren is proposing per-therm distribution rates that are significantly less 

than the per-therm demand costs incurred to serve residential customers.  Specifically, the 

demand cost is approximately 19 cents per therm, but Ameren is proposing distribution charges 

of between 7 and 9 cents per therm – or well less than one-half of the actual demand-related cost 

of service. AG/CUB Ex. 2.0 at 20. In effect, the Company proposes to recover most of its 

demand-related costs on a per-customer basis – something that is inconsistent with the setting of 

cost-based rates for utility service. Id. at 21. Ameren has tremendous diversity within its 

residential classes – ranging from customers who do not use natural gas for space heating (and 

thus place very low demands on the system) to those who use hundreds, or even thousands, of 

therms per month during the winter for space heating. Id.  This diversity means that these 

customers in fact place different demands – and impose different costs – on the Company’s 

natural gas distribution system. AG/CUB /AARP Init. Br. at 47.  It would be unreasonable for 

the Commission to place an unfair burden on those customers that conserve their usage or 

otherwise consume an otherwise smaller volume of gas.  Id. 

The Company opines that the AG/CUB assertion that 45% of AIC’s costs are demand is 

incorrect. Ameren Init. Br. at 160. AG/CUB/AARP, however, disagree, in fact demand-related 

costs do account for approximately 45% of Ameren’s total cost of serving residential customers 

($107 million out of $235 million). AG/CUB Ex. 2.0 at 21. Additionally, Ameren has proposed 

rates that do not recover these residential demand costs from the customers who cause them to be 

incurred (those customers who use more gas). Instead, Ameren has proposed rates that would 

require low-use residential customers to provide substantial subsidies to high-use residential 
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customers charging higher-use customers less than one-half the demand cost that they impose on 

the system. Id., AG/CUB/AARP Init. Br.at 47.  

AG/CUB/AARP relies upon their Initial Brief and the arguments stated previously in this 

section regarding this issue. Thus, it is unreasonable and improper to treat most of Ameren’s 

costs as “fixed” and to recover them on a per-customer basis when Ameren’s own COSS shows 

that more than 45% of its cost of serving residential customers is related to those customers’ 

demand for natural gas. AG/CUB/AARP Init. Br. at 51-52. 

 

Conclusion 

AG, CUB and AARP respectfully request the commission adopt the positions presented 

in this brief and in the AG-CUB-AARP Initial Brief. 
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