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Aqua Illinois, Inc.     : 
       :   11-0436 
Proposed general increase in water  : 
and sewer rates.     :    
             
      

ADMINISTRATIVE LAW JUDGE‟S RULING 
 
 Notice is hereby given of the Administrative Law Judge‟s ruling on the Motion to Strike 
(“Motion”) filed by Aqua Illinois, Inc. (“Aqua”) on October 6, 2011.  
 
 In its Motion, Aqua requests that the “Rebuttal Response” filed by Intervenor County of 
Lake, Illinois (“the County”) on September 29, 2011 be stricken. On October 17, 2011, the 
County filed its “Response in Opposition” to the Motion.  On October 19, 2011, Aqua filed its 
“Reply in Support of Motion to Strike.” 
 

Background; Motion and Response 
 
 Aqua filed its rate proposal with the Illinois Commerce Commission (“Commission”) on 
April 6, 2011, along with its direct testimony and exhibits in support of its rate proposal.  At 
the prehearing conference on June 16, 2011, a proposed schedule for the proceeding, to 
which no Party objected, was adopted.  Among other things, it specified dates for the filing of: 
Commission Staff (“Staff”) and Intervenor direct testimony and exhibits on August 4, 2011; 
Aqua rebuttal testimony on September 1, 2011; Staff and Intervenor rebuttal testimony on 
September 29, 2011; and Aqua surrebuttal testimony on October 11, 2011.  Hearings are 
scheduled for certain days in the week of October 24, 2011. 
 
 The County filed an Intervening Petition on August 25, 2011, with attachments. In that 
petition, the County “accept[s] the record and procedural schedule established to date in this 
docket.”  On the Staff and Intervenor rebuttal date, September 29, 2011, the County filed a 
“Rebuttal Response,” signed by Counsel, along with two affidavits in support thereof.  
 
 In its Motion to Strike, Aqua argues, in part, “The Response does not rebut Aqua‟s 
rebuttal testimony, nor does it respond to the direct testimony of the Commission Staff … or 
the Illinois Attorney General‟s Office (“AG”). Rather, the Response is an improper attempt to 
offer information that should have been submitted as direct testimony.” (Motion at 1)  Aqua 
also argues, “…Lake County offers no explanation … as to why it delayed in intervening in 
this proceeding, or why it could not submit the information contained in its Response as direct 
testimony.  Absent any reasonable explanation, Aqua should not be unfairly prejudiced in 
having to address entirely new issues in surrebuttal testimony, while also preparing for 
evidentiary hearings scheduled later this month.” (Aqua Motion at 4)  
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 In support of its position, Aqua cites a decision by the Appellate Court in Northern 
Moraine Wastewater Reclamation Dist, v. Illinois Commerce Commission, 392 Ill. App. 3d 
542, 575-576, 332 Ill. Dec. 18, 47-48 (Ill. App. 2nd Dist. 2009) (“Moraine”).   
 
 In its response in opposition to the Motion, the County asserts that the issues it raised 
are “limited and narrow” in number and scope. (County 10/17 response at 2, 6-7) The County 
also argues that the use of affidavits in its Rebuttal Response is appropriate.  
 
 The County further argues that Aqua‟s “failure or refusal to comply with the mandatory 
customer notice requirements of 220 ILCS 5/8-306(n) [„…the water or sewer public utility 
must notify its customers of their right to request a public forum‟] constitutes a forfeiture or 
waiver by Aqua of any complaints it may have as to the timing of the County‟s presentation of 
those limited and narrow issues.” (County 10/17 response at 3, 5-7)  
 
 In the County‟s view, Aqua cannot legitimately now complain about the timing of the 
County‟s presentation of its issues. (Id. at 6) 
 

Ruling 
 
 Pursuant to the schedule, August 4, 2011 was the date for the filing of Staff and 
Intervenor direct testimony and exhibits, followed by the Aqua rebuttal filing on September 1, 
2011. September 29, 2011 was the date for the filing of Staff and Intervenor rebuttal 
testimony and exhibits.  As argued by Aqua, the County‟s Rebuttal Response did not respond 
to either the Aqua rebuttal filing or to the Staff and Intervenor direct testimony filings.  Rather, 
the County is essentially offering its own direct testimony in response to Aqua‟s direct 
testimony, on certain cost of service and rate design issues, and the County does not appear 
to be contending otherwise. In fact, the County states that its Rebuttal Response “raised” 
issues.  
 
 The situation is very similar to the one that arose in the Moraine case cited above. 
There, the Northern Moraine Wastewater Reclamation District‟s (“District”) rebuttal testimony 
was stricken. In affirming the Commission‟s order, the Court addressed this issue, among 
others.  The Court noted that under Section 200.660 of the Commission‟s Rules of Practice, 
“a party who fails to present evidence in accordance with the schedule set by the ALJ „may 
be limited in the presentation of evidence in the proceeding or otherwise restricted in 
participation, to avoid undue delay and prejudice.‟” The Court stated, in part, “[The District‟s] 
rebuttal testimony raised issues for the first time…. This prejudiced Rockwell by abbreviating 
its time to investigate and respond.”  The Court added, “[District witnesses] Roach and Trotter 
should have raised these issues in their direct testimony.” Moraine, 92 Ill. App. 3d at 575-576, 
332 Ill. Dec. at 47-48.  These observations, and rationale, are similarly applicable in the 
instant proceeding, Docket 11-0436.   
 
 Further, when an Intervenor waits until rebuttal to raise issues that could have been 
raised in its direct filing, Staff and other Intervenors would have no opportunity to respond.  
 
 The County argues that Aqua‟s failure or refusal to notify customers of their right to 
request a public forum pursuant to 220 ILCS 5/8-306(n) of the Public Utilities Act (“PUA”) 
constitutes a forfeiture or waiver by Aqua of any complaints it may have as to the timing of 
the County‟s Rebuttal Response.  The County cites no authority supporting this waiver 
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argument.  Further, the County does not explain how the timing of its intervention or 
testimony filing was somehow attributable to or adversely impacted by any such failure or 
refusal by Aqua.  The County might have a better argument in that regard if Aqua had failed 
to provide the County with the notice and description of the proposed change in rates and of 
Commission procedures for intervention as provided in Section 9-201(a) of the PUA; 
however, the County does not allege that Aqua failed to provide such notice. 
 
 In addition, as noted above, in its intervening petition the County “accept[s] the record 
and procedural schedule established to date in this docket.”   
 
 Accordingly, in order to avoid prejudice and undue delay, and for the other reasons set 
forth above, Aqua‟s Motion to Strike is hereby granted, subject to the following:   
 
 If and to the extent Aqua is arguing that the affidavits in the County‟s Rebuttal 
Response should have been in question-and-answer format, that argument is given no 
weight in this ruling. 
 
 Regarding the affidavits in the Rebuttal Response, the County will be permitted to 
make an offer of proof, and the Affiants will not have to be present at the hearing in order for 
the County to do so. 
 
 The County will be allowed to cross-examine witnesses with respect to all rounds of 
testimony filings. 
 
 The County will be allowed to file briefs, and will not be precluded from addressing 
issues arising prior to the filing of its intervening petition.    
 
 The ruling is concluded.  
 
 
 
 
 
 
 
 
 
 


