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Q. Please state your name, position and business address? 1 

A. I am Mark A. Martin, Vice President -- Rates and Regulatory Affairs of Atmos 2 

Energy Corporation (“Atmos” or the “Company”), Kentucky/Mid-States Division. 3 

My business address is 3275 Highland Point Drive, Owensboro, KY 42303-2114. 4 

Q. Have you filed other prepared testimony in this proceeding? 5 

A. Yes, in this proceeding the Company filed supplemental direct testimony that I 6 

prepared. 7 

Q. What is the purpose of your testimony? 8 

A. The purpose of my rebuttal testimony is to respond to the prefiled direct 9 

testimony of Mary Everson (ICC Staff Ex. 1.0), Mark Maple (ICC Staff Ex. 2.0), 10 

and David Rearden (ICC Staff Ex. 3.0), and in particular to address the 11 

recommendations regarding adjustments to the Company’s proposed 12 

reconciliation summary made by the Commission Staff witness in this docket. 13 

Q. Please summarize the adjustments set forth in Staff’s prefiled direct 14 

testimony: 15 

A. All of Staff’s adjustments relate to the proposed 2006 PGA Actual Recoverable 16 

Costs line item of the Company’s PGA Reconciliation Summary. The Company’s 17 

initial reconciliation in this docket indicated that 2006 PGA Actual Recoverable 18 

Costs totaled $18,500,602.  19 

 Staff witness Everson testified that the Company should not have included an 20 

entry for Cost of Lost Gas in the amount of $2,350. Ms. Everson also testified 21 
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that Atmos should have reflected refunds in the amount of $375 received from 22 

the Natural Gas Pipeline Company. These two adjustments together would result 23 

in a decrease of 2006 PGA Actual Recoverable Costs of $2725 to $18,497,877. 24 

 Staff witness Maple testified that he reviewed the Company’s natural gas 25 

purchases during the reconciliation period and, setting aside the issues 26 

discussed in Staff witness Rearden’s direct testimony, he discovered no 27 

imprudent purchases during the reconciliation period. 28 

 Staff witness Rearden recommends two adjustments, both of which relate to the 29 

Company’s gas supply contracts with its affiliate, Atmos Energy Marketing 30 

(“AEM”). First, Staff witness Rearden wants to impose a reduction of $345,805 by 31 

using a price different than that set forth in those contracts. Second, he 32 

recommends that Atmos not be reimbursed for the peaking service it utilized 33 

under the supply contracts, totaling payments of $112,936. These two 34 

adjustments recommended by Staff witness Rearden total $458,741. 35 

Q. Please summarize the Company’s response to the adjustments 36 

recommended by Staff Witness Everson? 37 

A. The Company has no objection to making the adjustments for the cost of loss 38 

gas and pipeline refund described in Staff Witness Everson’s testimony, totaling 39 

$2,725. The Company will agree to reduce the 2006 PGA Actual Recoverable 40 

Costs to $18,497,877. 41 

Q. Please summarize the Company’s response to the adjustments 42 

recommended by Staff witness Rearden? 43 
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A. The Company disagrees with the adjustments proposed by Staff witness 44 

Rearden. The remainder of my testimony addresses the Company’s 45 

disagreement with these adjustments. 46 

Q. To what service area does the remainder of your testimony relate? 47 

A. The Company operates five zones in Illinois. The adjustments proposed by Staff 48 

witness Rearden relate only to the Harrisburg zone. Therefore, except as 49 

otherwise stated, the remainder of my testimony speaks only to the Company’s 50 

Harrisburg zone.  51 

Q. Please summarize the arrangements in place for the Company to purchase 52 

gas during 2006 for its Harrisburg zone. 53 

A. The Company had two gas purchase contracts for Harrisburg in 2006, one 54 

covering November 2005 through October 2006 (the “November 2005 Contract”) 55 

and one covering November 2006 through October 2007 (the “November 2006 56 

Contract”). Both were with AEM. 57 

Q. What particular provisions of these contracts did Staff witness Rearden’s 58 

adjustments relate to? 59 

A. Staff witness Rearden’s adjustments related to (1) the price for baseload gas 60 

purchased under these contracts, and (2) the peaking service under these 61 

contracts. While Staff witness Rearden discusses certain other provisions of 62 

these contracts, he does not recommend adjustments based on those provisions 63 
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and therefore I will not address his comments on those other provisions, or other 64 

comments that do not appear to pertain to the adjustments. 65 

Q. Please describe the provisions of these contracts relating to the price of 66 

baseload gas? 67 

A. The contracts require AEM to deliver to the company up to a guaranteed amount 68 

of gas, known as the baseload, at a particular price. Under the November 2005 69 

Contract, pricing for baseload gas is at the first-of-month price index from the 70 

publication Inside FERC at TETCO-East Texas price index (“ETX-FOM”) plus 71 

fifty-five cents. Under the November 2006 Contract, pricing for baseload gas is at 72 

ETX-FOM BEGIN CONF***'''''''''' ''''''''''''''''' ''''''''''''***END CONF. 73 

Q. Please describe the provisions of these contracts relating to the peaking 74 

service? 75 

A. Utilities purchase peaking service to avoid paying year round for capacity they 76 

only need for a few days out of the year. The peaking service guarantees 77 

customers the availability of additional gas in addition to the baseload, but only 78 

for a certain number of days when it is anticipated that the additional amounts 79 

are needed. The contracts give the Company the right to require AEM to deliver 80 

2900 dekatherms of gas on a total of ten days during the winter period, in 81 

exchange for a fixed monthly charge during that period. The winter period for the 82 

November 2005 Contract was five months, from November 2005 through March 83 

2006. The winter period for the November 2006 Contract was for three months 84 
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(December 2006 through February 2007). Thus for the reconciliation period, the 85 

peaking service was provided in January, February, March and December 2006. 86 

Q. Please summarize the process by which these contracts were entered into. 87 

A. The Company solicits bids through a request for proposals, obtains bids from 88 

vendors, analyzes each bid and determines which conforming bid is the best 89 

offer for the Company and its customers. While this determination can 90 

sometimes involve factors other than price, for the time period at issue the 91 

Company selected the vendor that proposed a qualifying offer with the least 92 

expected cost. For both the November 2005 Contract and the November 2006 93 

Contract the vendor was AEM. 94 

 Throughout the RFP process, the Company followed its written policies, which 95 

were established to ensure fairness, conform to all regulatory requirements, and 96 

find the best bids. 97 

Q. Please summarize Staff witness Rearden’s objections to the entry into 98 

these contracts? 99 

A. I would place Staff witness Rearden’s objections, as they relate to the 100 

adjustments he proposes, into five categories.  101 

First, he believes that, while the RFP may have obtained the prevailing market 102 

price, the underlying market for supplying gas was not competitive because the 103 

Company did not have its own pipeline capacity. 104 
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Second, he believes that it was imprudent for the Company to have not mailed 105 

solicitations for the RFP to entities that had not indicated any interest in bidding 106 

on the Company’s business and did not continue to request that it receive the 107 

solicitations. 108 

Third, he disagrees that AEM was the lowest bidder in the RFP for the November 109 

2006 Contract. 110 

Fourth, he believes that the price for baseload gas should have been ETX-FOM 111 

rather than the price bid in the contracts. 112 

Fifth, he believes that the peaking service was too expensive. 113 

Q. Please address Staff witness Rearden’s objection to the Company not 114 

having pipeline capacity to serve Harrisburg. 115 

A. Staff witness Rearden’s testimony seems to be saying that a company cannot 116 

prudently purchase gas unless it holds its own pipeline capacity. I disagree. Staff 117 

witness Rearden looks at only one element of the decision to hold pipeline 118 

capacity—that of the ability to purchase gas in the downstream market. However, 119 

this ignores the benefits of being able to put the onus on the supplier to arrange, 120 

pay for, and be responsible for providing a delivered service. 121 

 Cost savings from purchasing a delivered service can be anticipated because 122 

often suppliers who serve multiple utilities can use capacity more efficiently than 123 

a single utility. They can also use common resources to manage that capacity 124 

and their purchasing nationwide. Reasonable minds can differ on whether one 125 
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approach is better than the other—just as reasonable minds can disagree over 126 

what level of vertical integration is optimal in any industry. The Company 127 

understands that Staff believes it is more important for the Company to have its 128 

own capacity and has taken steps to acquire that capacity. But the decision to 129 

buy delivered service is not ipso facto imprudent. 130 

Q. Did the Company have the option to purchase gas at one of the 131 

downstream points mentioned by Staff witness Rearden during 2006? 132 

A. For 2006, the Company did not have transport capacity on TETCO and therefore 133 

could not purchase gas at the downstream locations. The Company cannot be 134 

deemed imprudent for not doing something it was unable to do. 135 

Q. How do you respond to Staff witness Rearden’s point that the Company’s 136 

predecessor held capacity on TETCO that it assigned to Woodward 137 

Marketing? 138 

A. More than fourteen years ago, before Atmos was operating in Illinois, the 139 

company it later purchased, United Cities Gas Company, released capacity to 140 

Woodward Marketing. At that time, Woodward Marketing was controlled by J.D. 141 

Woodward and United Cities held only a minority interest. Later, Atmos bought 142 

United Cities; eventually Atmos indirectly acquired Woodward Marketing as a 143 

wholly owned subsidiary which became AEM. All of this was after the releases 144 

had been agreed to (the transfers took place over a five year period due to notice 145 

requirements). 146 
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 There are any number of reasons that United Cities may have decided to assign 147 

the capacity. In fact, even Staff Witness Rearden agreed that the price the 148 

Company paid for delivered service in the years leading up to November 2005 149 

was reasonable, so it would be reasonable for United Cities to have expected 150 

that it could continue to obtain competitive gas prices following the assignment. 151 

Moreover, as I mentioned earlier there are reasons to expect that a utility can 152 

achieve cost savings by relying on delivered service. 153 

 In fact, I believe that this particular transfer did save customers money over the 154 

years. Pipeline reservation or demand charges were avoided by transferring the 155 

capacity. Based on my experience in the industry and review of supply contracts, 156 

I believe there is reason to expect that there was a net savings to customers over 157 

the years. My review indicates that the demand charges in the Company’s supply 158 

contracts that I reviewed were lower than the pipeline demand charges that the 159 

Company would have had to pay to reserve TETCO capacity.  160 

Staff witness Rearden identified no evidence whatsoever of a causal connection 161 

between the previous decade’s assignment and a price change in 2005-2006 162 

that would support his assertions. Staff witness Rearden ignores the concrete 163 

effects of the change—that the suppliers had to bear the responsibility for and 164 

costs of transport. I would call this consideration of costs in one year without 165 

acknowledging any potential benefits over the years cherry-picking, but that 166 

assumes there is a cherry to pick—and there is no evidence to indicate that the 167 

decade-old decision had any effect on the price changes in 2005-2006. 168 
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In any case, this is hindsight review. Staff witness Rearden is attempting to 169 

analyze the prudency of a decision taken more than fourteen years ago by a 170 

company that no longer exists through personnel that cannot be called to testify. 171 

Staff witness Rearden’s analysis of the decision is necessarily uninformed, and I 172 

do not see how it is within the capability of the Commission to conduct a fair 173 

review of that decision. 174 

 Again, reasonable minds can differ regarding whether delivered service or owned 175 

capacity is optimal, and different conditions may indicate that one approach could 176 

be preferred at one time, and the other at a different time. It is certainly not true 177 

that taking delivered service is always imprudent, and in this case I believe that 178 

using delivered service was prudent and saved the Company’s customers money 179 

over time. 180 

Q. Did the transfer of capacity in 1996 result in AEM’s monopolizing the 181 

market to provide gas supply to the Company’s Harrisburg location? 182 

A. No. Staff witness Rearden is mistaken that AEM had a monopoly in this market 183 

as a result of the capacity transfer (or otherwise). From November 1997 through 184 

2006, the Company obtained gas supply on TETCO from twelve different 185 

suppliers. During that time period, AEM only provided gas from April through 186 

August 1999 and then from November 2003 on. In addition to the companies that 187 

actually supplied gas, there were even more entities that bid to supply gas.  188 

The Company only selected AEM when it submitted the best bid. Even in the 189 

limited circumstance where AEM was the only bidder, the protections of 190 
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competitive bidding remain in place because AEM cannot assume that it will be 191 

the only bidder. Indeed, the RFP for the November 2006 Contract received two 192 

additional bids (one of which was nonconforming) and the price for baseload gas 193 

remained the same. 194 

Q. Please respond to Staff witness Rearden’s assertion that removing 195 

potential bidders from the solicitation was imprudent? 196 

A. The Company takes its bidding processes seriously and believes that it has a fair 197 

and prudent method for conducting the process. For the most part, Staff witness 198 

Rearden did not take issue with the methods used in the RFP and indicated that 199 

it was a way to obtain the prevailing market price. Staff witness Rearden did not 200 

disagree with my testimony that the RFPs and awards were in compliance with 201 

all applicable regulations, including those relating to affiliate transactions. 202 

However, he did take issue with one of the Company’s procedures. 203 

When the Company mails RFPs out to potential bidders, it asked bidders that do 204 

not bid to indicate that they wish to remain on the potential bidders list and 205 

continue receiving RFPs. This is to avoid sending bid packets out to entities that 206 

have no interest in bidding on contracts to serve the Company. Staff witness 207 

Rearden would prefer that the Company continue mailing RFPs to entities unless 208 

those entities affirmatively request to be removed from the list. 209 

We continually seek to improve our competitive bidding process, and always 210 

value Staff’s input. We have since 2007 changed the process to adopt just this 211 

approach. At the same time that I appreciate that it can be seen as an 212 
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improvement to the process, I cannot agree that asking bidders to confirm their 213 

interest renders the RFP process imprudent. The bidders that were removed 214 

from the list were not interested in bidding on the Company’s business. No entity 215 

that actually bid on the service area was removed from the list; it was only those 216 

entities that had never bid and did not state their interest in ever doing so. Those 217 

entities that were removed from the list were precisely the entities that are least 218 

likely to actually bid on the contract; those with even a marginal or potential 219 

interest in bidding would confirm to us that they wanted to stay on the list and 220 

receive further RFPs.  221 

There is no evidence that using an affirmative option rather than a negative 222 

option for receiving bids would have affected the bids received at all. A single 223 

procedure that has not been shown to have any effect on the outcome of the 224 

overall process cannot render that entire process imprudent. The Company’s 225 

RFP process is a fair and competitive approach that is consistently successful in 226 

obtaining fair prices. 227 

Q. What were the results of the bidding process for the November 2006 228 

Contracts?  229 

A. For the November 2006 Contract, the Company received three bids, one of 230 

which was rejected for nonconformance. The Company analyzed the other two 231 

bids and determined that AEM’s bid was the best, including because it would 232 

have the least expected cost. Therefore it awarded the November 2006 Contract 233 

to AEM. 234 
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Q. Did Staff witness Rearden agree that AEM had the lowest bid for the 235 

November 2006 Contract? 236 

A. No. Staff witness Rearden disagreed that AEM had the lowest bid, for two 237 

reasons. First he questioned why the Company rejected one bid as 238 

nonconforming. This is relatively easy to answer. The bid was rejected because it 239 

did not include the service elements required in the RFP. Most importantly, the 240 

volume was less than a quarter of the contract minimum for the RFP and the 241 

required amount for the service area. Staff witness Rearden was also not 242 

convinced that Atmos found AEM’s bid to be lower than that of BEGIN 243 

CONF***'''''''''''' '''''''''''''''' '''''''''''''''''''***END CONF. While I am confident that AEM’s 244 

bid was expected to be lower, I also would like to go through the analysis with 245 

Staff witness Rearden to see if we can add some refinements and reach an 246 

agreement that AEM did submit the lowest qualifying bid. 247 

Q. Did AEM have the lowest qualifying bid for the November 2006 Contract? 248 

A. Yes. Let me state unequivocally that AEM had the lowest qualifying bid for the 249 

November 2006 Contract. The Company would not have awarded the contract to 250 

AEM if it did not. The Company only awarded AEM the contract after conducting 251 

its competitive bidding process in accordance with all Commission rules and 252 

regulations. 253 

Q. Please respond to Staff witness Rearden’s testimony that the price for the 254 

November 2005 Contract and November 2006 Contract should have been 255 

ETX-FOM? 256 
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A. If a qualifying bid for ETX-FOM had been available to the Company, the 257 

Company would have accepted it. Staff witness Rearden appears to believe that 258 

because a price was available at one point in time, that price will continue to be 259 

available at another point in time. This is not how pricing of gas works—if it was 260 

there would be no pricing changes. Yet over the years, with over a dozen 261 

different suppliers (only one of which was affiliated), the Company receives 262 

different pricing in response to its RFPs.  263 

For the reconciliation period, the nonqualifying bid that Staff witness Rearden 264 

suggested the Company could have accepted was significantly in excess of ETX-265 

FOM (and still would not have allowed the Company to meet its customers’ 266 

demand). The other qualifying bid was higher yet than the AEM bid.  267 

 The Company’s belief that the contracts with AEM were prudent was borne out 268 

by an analysis of other Illinois utilities purchasing gas on TETCO during this 269 

period. Staff identified three other Illinois utilities that it believed were comparable 270 

and provided pricing data that allowed me to compare the prices charged by 271 

AEM with the prices charged by the vendors to the other Illinois TETCO utilities. 272 

Not only was the pricing obtained by the Company within a reasonable range of 273 

this pricing, for this period it was the lowest of all. While there is no requirement 274 

to obtain the lowest commodity pricing (and one would expect prices to fluctuate 275 

over time), the fact that the Company has obtained the lowest pricing of the 276 

group of utilities identified by Staff as comparable is another indication that the 277 

November 2005 Contract and November 2006 Contracts were reasonably priced. 278 



14 
 

Every data point indicates that ETX-FOM was not available and that AEM 279 

submitted the best bid.  280 

Q. Please respond to Staff witness Rearden’s testimony that the price for 281 

peaking service was too high? 282 

A. Again, the Company would like to pay lower prices for any service if those prices 283 

are available to it. Staff witness Rearden believes that the Company paid too 284 

much for peaking service. He does not dispute that the Company received and 285 

its customers benefitted from the peaking service provided by AEM. But he does 286 

argue that the Company should not be reimbursed for any of the cost of this 287 

peaking service. To someone who believes the service should be provided free, 288 

of course any price will be too high. 289 

 Looking at the two qualified bids for the November 2006 Contract, the other 290 

qualifying bidder priced its service somewhat lower than AEM. This was taken 291 

into account in evaluating the bids, and the difference was not significant enough 292 

to make the overall contract more favorable to the Company. The Company 293 

understood that the peaking service was offered at a higher price, but as a whole 294 

the AEM offer was better. 295 

Q. Please summarize your responses to Staff witness Rearden’s proposed 296 

adjustments: 297 

A. The Company’s competitive bid process indicated that AEM was the lowest cost 298 

supplier. Three other Illinois utilities, identified as comparable by Staff, paid 299 

significantly more for gas than the Company did. 300 
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If the pricing that Staff witness Rearden proposes were available to the 301 

Company, there would be no need for adjustments. The Company would have 302 

accepted a bid for baseload service at ETX-FOM with no charge for peaking 303 

service, and those would have been the charges that the Company would seek 304 

recovery of through this proceeding. In fact, those prices were not available to 305 

the Company and the Company cannot be deemed imprudent for failing to obtain 306 

them.  307 

Q. Does this conclude your rebuttal testimony? 308 

A. Yes, it does. 309 


