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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
AMEREN ILLINOIS COMPANY    ) 
        ) Docket No. 11-0279 
Proposed general increase in electric delivery  ) 
service rates.       ) 
        ) (Cons.) 
        ) 
AMEREN ILLINOIS COMPANY    ) 
        ) Docket No. 11-0282 
Proposed general increase in gas delivery service  ) 
rates.       
 
 

REPLY OF THE CITIZENS UTILITY BOARD 
IN SUPPORT OF ITS MOTION TO STRIKE 

 
NOW COMES the Citizens Utility Board (“CUB”), by and through one of its attorneys, 

and pursuant to 83 Ill. Admin. Code 200.190, hereby files this Reply to the Responses of the 

Illinois Competitive Energy Association (“ICEA Response”) and the People of the State of 

Illinois (“People”) to CUB’s Motion to Strike.  ICEA’s response failed to demonstrate that the 

factual statements at issue in its Initial Brief were supported by the record in this proceeding.  

The People have voiced their support for CUB’s motion, requesting that the motion be granted 

because the statements at issue are unsupported and uncited, in violation of 10-103 of the Public 

Utilities Act (“PUA”) (220 IlCS 5/10-103) and section 10-35 of the Administrative Procedure 

Act (“APA”) (5 ILCS 100/10-35).  CUB respectfully requests that the motion be granted for the 

reasons set forth in its initial Motion, in the Peoples’ Response, and for those reasons set forth 

below.  CUB replies to ICEA’s response for each section at issue. 

1. Page 1, first paragraph, third sentence: 
 
The ICEA’s members are some of the most active electricity and natural 
gas suppliers in the country’s competitive retail energy markets (including 
Illinois).    
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This statement makes a factual characterization of ICEA’s members with no record 

support or citation.  Claims as to the broad scope of involvement of those entities in the Illinois 

retail energy market purport to support the propositions in ICEA’s brief that RGS’s proposal 

regarding a gas choice program should be adopted.  However, neither ICEA nor any of its 

individual members provided testimony or other evidence in this docket detailing their 

participation in the Illinois competitive energy markets.  Merely providing the names of those 

members does not cure this defect.   

2. Page 3, first paragraph, fifth sentence:  
	

ICEA points out, moreover, that recent events with regard to the competitive retail 
electric market and the discovery of large shale plays in the Midwest have changed the 
retail gas markets to the point where ICEA believes the Ameren Illinois consumers would 
see benefits from multiple supplier offers. 

	
 ICEA attempts to support this statement by claiming that this information is a matter of 

“public record.”  ICEA Response at 2.  The only record on which the Order in this case can be 

based, however, is the record of evidence presented and admitted in this docket, and references 

to a vague “public” record are not a substitute for evidence which has been subject to scrutiny 

and cross-examination by all parties.  ICEA provides additional justification for this uncited 

reference by pointing to the “fact” that “CUB itself provides consumers with listings of multiple 

offers available to residential electric consumers the vast majority of which are below the 

utility’s default service rate.”  Id.  Aside from the point that ICEA cites to yet more non-record 

facts to support the challenged non-record facts in its brief, CUB’s involvement in customer 

education about retail electric markets has no relevance whatsoever to the statement above.  

Whether CUB provides consumers with information on the retail gas market has no bearing on 

the recent public events ICEA claims may influence supplier offers.  Nonetheless, ICEA’s belief 

that “Illinois consumers would see benefits from multiple supplier offers” is a bold assumption – 
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and wholly unsupported in CUB’s view – even if “the discovery of large shale plays in the 

Midwest” was a matter of record in this proceeding.  The fact that the claim is distinctly not part 

of this record makes the “belief” not only unsubstantiated, but improper under the Commission’s 

Rules, the PUA and Illinois law.  Novosad v. Mitchell, 251 Ill. App. 3d 166, 174 (4th Dist. 1993), 

People ex. Rel. Ill. Commerce Comm’n v. Operator Comm’n. Inc., 281 Ill. App. 3d 297, 302 (1st 

Dist. 1996), 220 ILCS 5/10-103, 5 ILCS 100/10-35. 

3. Page 3, second paragraph, second through fourth sentences: 
	

It is not reasonable to expect consumers to understand, much less ask for 
opportunities which they do not even know to be possible.  Clearly, had 
this approach been taken on the electric side the nearly 211,000 customers 
who have switched would never have had that opportunity.   Or, to borrow 
from another industry recently in the news, would consumers have known 
to have asked for an Apple iPod? 

	
 Whether 211,000 customers have switched to alternative retail electric suppliers is an 

uncited fact which requires record support.  ICEA’s Response fails to provide a citation for this 

information in the record of this case.  ICEA’s attempt to support that statement at this point with 

a reference to the Commission’s Office of Retail Market Development (“ORMD”) home page 

does not cure the deficit.  Additionally, based on the “citation” provided, it is now clear that 

ICEA took liberty with the figure, as the ORMD website actually states that the figure is 210,419 

electric customers purchasing electricity from retail electric suppliers as of August 31, 2011.  See 

Attachment A, www.icc.illinois.gov/ormd, retrieved on October 20, 2011.   

Furthermore, CUB’s Motion challenges statements that attempt to characterize each of 

the customers who have switched as availing themselves of an “opportunity.”  ICEA Init. Br. at 

3.  Even assuming the customer switching statistic is correct, the record does not show if in fact 

the customer understood that he made the choice to switch; if she did switch, what information 

she relied upon to make the choice to switch suppliers; or, whether that customer inured any 
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benefit whatsoever from choosing an alternative supplier.  Each of these is a relevant and 

probative question, the response to which could undermine ICEA’s conclusion that evidence of 

customer switching in itself demonstrates consumer value or should influence this Commission’s 

decision to institute retail energy choice in Ameren Illinois’ service territory in any way.   

If such evidence of customer switching was introduced in testimony, CUB would have 

challenged such evidence based on its own experience and data regarding customer switching 

and benefits, or lack thereof.  CUB certainly also would have challenged in testimony the 

absurdity of the comparison between the availability of retail energy choice to an Apple iPod, if 

CUB had had the opportunity.  Comparing an Apple consumer product to a retail electric 

supplier is like comparing apples to peapods.  Presumably, a consumer who desires an Apple 

iPod would derive benefit from this product, if purchased, and none, if not.  A consumer would 

hardly die if he could not afford an Apple iPod.  In contrast, the General Assembly deemed 

energy services required for the health, welfare and prosperity of all Illinois citizens.  220 ILCS 

5/1-102.   

4. Page 4, first full paragraph, second through seventh sentences: 
 
Section 19-115 of the Public Utilities Act (“Act”) as well as other 
additions and modifications to the Alternative Gas Supplier Law contained 
in the Act were promulgated in order to reduce and eliminate many of the 
earlier problems caused in the market by a few poor actors.   As a result, 
the Commission has in place today statutory tools and legislated standards 
on alternative gas suppliers that were unavailable to it in the early days of 
the gas choice programs in northern Illinois. To the best of ICEA’s 
knowledge, the legislative changes enacted in 2009 have had their 
intended effect.  ICEA also notes that the CUB and the AG appear to be 
satisfied with the gas consumer protections as well since they have argued 
in the Commission’s Part 412/453 proceeding (ICC Docket 09-0592) that 
the same protections be applied to retail electric consumers. In sum, ICEA 
agrees that the retail natural gas market in Illinois had problems with a few 
suppliers in the beginning but disagrees that these issues continue to exist 
today. 
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 ICEA has now provided several new “citations” for these assertions, but none are 

references to information in the record in this case.  Like its other references to the “public 

record,” Governor Quinn’s press release and CUB’s briefs in another docket were not evidence 

subject to cross-examination in this case, nor where they presented for admission in this record.  

ICEA attempts to support the challenged language based on comments in the Reply Brief on 

Exceptions of CUB and the People of the State of Illinois, by Attorney General Lisa Madigan 

(“AG”) in ICC Docket No. 09-0592.  ICEA Response at 3.  While ICEA offers an opportunity to 

CUB to respond to its statement in its reply brief, that does not cure the primary defect of the 

challenged statements, which is that the purported facts are not in the evidentiary record in this 

proceeding.   

ICEA next attempts to cure its extra-record arguments by requesting administrative 

notice of the unsupported facts.  The Commission should not agree to take administrative notice 

of the information now provided by ICEA.  Section 200.640 of the Commission’s rules governs 

the Administrative Notice requirements, and states: 

a)         Consistent with Section 200.610, the Commission or Hearing 
Examiner may take administrative notice of the following:  
  
1)         Rules, regulations, administrative rulings and orders, and 

written policies of governmental bodies other than the 
Commission.  

  
2)         Contents of certificates, permits and licenses issued by the 

Commission, and the orders, transcripts, exhibits, pleadings 
or any other matter contained in the record of other 
docketed Commission proceedings.  

  
3)         Annual reports, tariffs, classifications and schedules 

regularly established by or filed with the Commission as 
required or authorized by law or by an order or rule of the 
Commission.  
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4)         State and Federal statutes and municipal and local 
ordinances.  

  
5)         The decisions of State and Federal courts.  
  
6)         Generally recognized scientific or technical facts within the 

specialized knowledge of the Commission.  
  
7)         All other matters of which the circuit courts of this State 

may take judicial notice.  
 
83 Ill. Admin. Code 200.640(a) (emphasis in original).  A party’s brief in another case is not 

addressed in 200.640(a), which provides those facts of which the Commission may take 

administrative notice, nor does ICEA claim that it is.  Instead, ICEA requests administrative 

notice under 200.640(b), which states: “Requests for administrative notice of transcripts, 

exhibits, pleadings or any other matter contained in the record of other docketed Commission 

proceedings are discouraged.”  83 Ill. Admin. Code 200.640(b).  Even if ICEA was requesting 

administrative notice of a particular piece of testimony or pleading from CUB or the AG, it has 

not made that request with regard to a specific document or piece of information allowable under 

Part 200.640(a), and for that reason its request should be denied.  Nevertheless, even if ICEA 

were to be referring to a specific pleading or exhibit in Docket No. 09-0592, the Commission 

explicitly addresses administrative notice of pleadings in other docketed Commission 

proceedings by stating that it discourages administrative notice of such.  ICEA has not provided 

any compelling reason why the Commission should depart from this practice now.  Furthermore, 

ICEA’s insinuation that CUB’s and the AG’s position in Docket No. 09-0592 in any way 

represents an acquiescence to or support for proceeding with customer choice in Ameren 

Illinois’s service territory – or that such information should be used to “enhance the 

Commission’s confidence to proceed with customer choice” (ICEA Response at 4) – is so far 
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beyond the scope and context of that docket that it should be complete disregarded and must be 

stricken.  

5.   Page 5, Heading 4, and the entire paragraph below the header:  
	

 4.  Economic benefits potentially available to customers through dual 
fuel offers will only be available if a gas choice program is created for 
Ameren Illinois. 
Many members of ICEA are both electric and natural gas competitive 
suppliers active not only in Illinois but throughout the United States 
and Canada.   As such, suppliers who currently offer electric service in 
Ameren Illinois may be able to offer “multi-product” discounts for 
natural gas in combination with electricity offerings.  In addition, the 
consumer education that has been done on the electric side by Ameren 
Illinois creates an existing base to build upon for the development of 
natural gas choice. 
 

 ICEA argues that these statements are “argument” about its “belief” of certain facts.  

ICEA cannot avoid basic evidentiary legal standards by couching its language in “beliefs.”  

ICEA Response at 4.  Furthermore, the asserted support for these statements misconstrues the 

referenced testimony.  Mr. Crist’s statement that there are “a number of benefits” associated with 

a residential gas choice program in Ameren territory is not enough to allow ICEA’s arguments 

about the specific benefits associated with “duel fuel offers” and “multi-product discounts.”  

ICEA is referring specifically to benefits customers may receive if enrolled with an alternative 

retail gas supplier who also provides them alternative retail electric supply.  This scenario does 

not appear in the record of this case, and was not subject to cross-examination.  As argued above, 

if CUB had been given notice of such statements in the form of testimony, CUB may have 

attempted to rebut such conclusions by introducing evidence supporting its concerns about the 

potential for misleading marketing and questioning the purported benefits of such offers.  CUB 

was not given that opportunity. 
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 The customer education reference made by ICEA is similarly unsupported in this record.  

While ICEA now cites testimony from Mr. Crist to support its assertion, Mr. Crist did not testify 

that there is an “existing base” – rather, he testified that if both electric and gas choice programs 

were offered, then consumer education could be combined.  It is a clear misrepresentation of Mr. 

Crist’s testimony to purport that his statement claimed an “existing base to build upon for the 

development of natural gas choice.”  ICEA Init. Br. at 5, ICEA Response at 4-5.  This leaves 

ICEA’s claim still uncited and unsupported.  Such references must be stricken or CUB will be 

prejudiced by an inability to test it. 

 6. Page 5, second paragraph, third through fourth sentences: 

Unlike utilities, retail suppliers have the ability to leverage economies 
of scale between customers throughout the Midwest by utilizing 
storage assets in the region along with local production contracts and 
spot market purchases.  ICEA maintains that retail suppliers offer 
customers the ability to obtain the best price for their gas usage. 

 
 ICEA claims that the facts asserted here are “well and publicly known that retail suppliers 

operate differently than utilities...” That may or may not be true, but ICEA’s brief contains a 

much more specific statement than that.  ICEA’s brief explains that utilization of storage assets, 

use of local production contacts, and spot market purchases are used by retail suppliers.  These 

are specific facts that are not supported by evidence in this record.  Mr. Crist’s testimony, now 

cited by ICEA, (ICEA Response at 5), does not contain this information.  Nor can it reasonably 

be argued that such information is “well and publicly known.”  Further, ICEA’s claim that its 

arguments “follow from” Mr. Crist’s testimony is unfounded, as the facts asserted by ICEA are 

not discussed in that testimony.  CUB disagrees that the arguments “follow from” it, and even if 

they could be loosely linked, that is not enough to support factual assertions in a brief.  And, 
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again, ICEA cannot protect itself from the evidentiary requirements under the PUA and Illinois 

law by couching such statements as “beliefs.” 

 
 7.   Page 5, last sentence that continues through page 6 and first full sentence on page 6: 

Many possibilities attractive to customers will evolve with choice such 
as the ability to set a price for years to fuel a natural gas vehicle or 
getting free gas with installation of a fuel efficient furnace.  What is 
imagined can become a reality. 

 
 ICEA claims that these assertions are allowable because they are “closing out” ICEA’s 

argument.  ICEA Response at 6.  This argument has no merit.  Factual statements may only be 

considered if they are supported by the record.  Novosad v. Mitchell, 251 Ill. App. 3d 166, 174 

(4th Dist. 1993).  Whether alternative retail gas suppliers will someday have the ability to offer 

fixed-price, multi-year contracts for future natural gas vehicles, or whether they will someday 

offer free gas with installation of a fuel-efficient furnace, are arguments that should have been 

made in testimony by an expert witness.  These flights of fancy in brief are out of place and 

should be stricken.  

8. The People, in their response, voiced support for CUB’s motion and provided 

case law which requires that regulatory agencies may only base their decisions upon record 

evidence in a case which all parties have had an opportunity to cross-examine and rebut.  

Peoples’ Response at 3, 4.  The People also noted that the PUA and APA require that the 

Commission may base its findings exclusively on the record in this case. Id. at 4.  CUB concurs 

in these legal arguments and incorporates them herein. 

Conclusion 
	
 For the reasons enumerated above, as well as those in CUB’s Motion and the Peoples’ 

Response, CUB respectfully requests that its motion be granted and that the sections of ICEA’s 

brief referenced in CUB’s motion to stricken. 



10 
 

Dated: October 20, 2011    Respectfully Submitted, 

                                                                                  
________________________ 
Julie L. Soderna, Director of Litigation 
CITIZENS UTILITY BOARD                                  
309 W. Washington, Suite 800 

       Chicago, IL  60606 
       (312) 263-4282      
       jsoderna@citizensutilityboard.org 

	


