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AQUA ILLINOIS, INC.’S 
REPLY IN SUPPORT OF MOTION TO STRIKE 

 
Aqua Illinois, Inc. (“Aqua”) files with the Illinois Commerce Commission 

(“Commission”) this Reply in Support of its Motion to Strike the County of Lake’s (“Lake 

County”) Rebuttal Response (the “Response”) pursuant to Section 200.190 of the Commission’s 

Rules of Practice.  83 Ill. Adm. Code 200.190.  Lake County’s Opposition to the Motion to 

Strike (“Opposition”) fails to rebut the showing made by Aqua that the Response is improper in 

numerous respects and should be stricken in its entirety.  

I. ARGUMENT 

A. Lake County’s Arguments Do Not Remedy the Response’s Failings 

Lake County raises a host of flawed arguments in its attempt to submit its Response into 

the evidentiary record.  None of these claims support its efforts to introduce the Response almost 

two months after the time when Intervenor direct testimony was due.  Further, Lake County 

offers no reasonable basis upon which the Response should be considered testimony.  Aqua will 

address Lake County’s arguments in turn below, but notes, as an initial matter, that there are 

certain matters that are not in dispute between Aqua and Lake County.  Specifically, there is no 

dispute that: 

 Lake County still has not offered any explanation as to why it delayed intervening 
in this proceeding or why it could not submit the substantive information in the 
Response as direct testimony.  Motion at 4.   
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 Lake County intervened and made its submission well after direct testimony was 
due to be filed in accordance with the procedural schedule established by the 
Administrative Law Judge (“ALJ”).  Motion at 2; Opposition at 1-2.   

 The Commission’s Rules of Practice govern this proceeding, along with the 
procedural schedule established by the ALJ.  Motion at 2-3; Opposition at 1-2. 

 In accordance with the Commission’s Rules, Lake County accepted the record 
and procedural schedule in this proceeding at the time it intervened.  83 Ill. Adm. 
Code 200.200(e); Motion at 2-3; Lake County’s Verified Petition for Leave to 
Intervene at ¶ 5.  

 Lake County has not submitted any testimony at all.  Opposition at 4. 

 To the extent Lake County attempts to use its Response in lieu of testimony, the 
Response is not proper rebuttal as it does not respond to either Aqua’s rebuttal 
testimony or the direct testimony of Staff or the Illinois Attorney General’s office 
and, instead, represents a blatant attempt to submit direct testimony to note Lake 
County’s “limited and narrow interests” in this proceeding.  Motion at 3; 
Opposition at 2. 

 The ALJ has the authority to strike testimony that improperly raises issues for the 
first time in rebuttal.  See, e.g., Northern Moraine Wastewater Reclamation Dist. 
v. Illinois Commerce Commission, 392 Ill. App. 3d 542, 575-56, 912 N.E.2d 204, 
233-34 (2d Dist. 2009) (“Moraine”).    

Lake County either does not address these matters in the Opposition, thereby conceding on the 

issue, or it raises arguments that are wholly without merit.  

First, Lake County argues that the fact that Aqua did not object to its intervention in this 

proceeding somehow supports its improper submission.  Opposition at 1.  This is a baseless 

argument because whether or not a party objects to an intervention has no bearing on whether 

later submissions by the intervening party will go unchallenged on either procedural or 

evidentiary grounds. 

Second, Lake County argues that its affidavits are “notarized and in a form for being 

received as exhibits in evidence, at any Court or administrative agency proceeding.”  Opposition 

at 2.  Yet, this argument misses the point that affidavits submitted as exhibits to a brief are not 

testimony under the Commission’s Rules.  Specifically, “[i]t is the policy of the Commission to 
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encourage the advance submission of testimony and exhibits by all parties and staff witnesses.”  

83 Ill. Adm. Code 200.660 (emphasis added).  This section of the Rules, which is quoted by 

Lake County (Opposition at 4), demonstrates that an affidavit filed as an exhibit does not serve 

in lieu of testimony.  The very fact that this section refers to testimony and exhibits demonstrates 

that Lake County’s attempt to use affidavit exhibits in lieu of testimony is improper.  The 

submission of testimony is a condition precedent to the submission of any exhibits that bear on 

the subject matter of the testimony. 

Third, Lake County argues that its delay in filing the Response is excused because Aqua 

failed to give notice to its customers of their right to request a public forum pursuant to 220 ILCS 

5/8-306(n).  Opposition at 5-6.  This argument is a red herring and provides no basis to deny the 

motion.  The evidentiary record in this proceeding will not be impacted in any way by a public 

forum held pursuant to Section 5/8-306(n).  That is because the Commission has recognized that 

public hearings are not evidentiary in nature.  See In re Utilities, Inc., ICC Docket No. 09-

0548/09-0549 (Cons.) (recognizing that public comments are not part of an evidentiary record1).  

In this respect, Lake County confuses public hearings with the evidentiary hearings that are 

scheduled in this proceeding for the week of October 24, 2011. 

Thus, even if Lake County were to offer comments at a public hearing, those comments 

would not be considered part of the evidentiary record in this proceeding.  And the law is clear 

that the findings and conclusions in a Commission Order must be based upon evidence that is 

contained in the record.  220 ILCS 5/10-103 (“any finding, decision or order made by the 

Commission shall be based exclusively on the record for decision in the case”); 5 ILCS 100/10-

                                                 
1  Two property owner associations sought to include public comments in their initial brief.  Staff filed a 

motion to strike, which was granted by the Administrative Law Judge.  The Commission denied the associations’ 
petition for interlocutory review.  In discussing the petition, Chairman Flores stated “the PUA requires us here at the 
Commission to make our decisions based on the evidentiary record, and that speaks to the need of the people to offer 
testimony under oath.”  (Commission minutes, Tr. 13). 
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35(c) (“[f]indings of fact shall be based exclusively on the evidence and on matters officially 

noticed”); Business & Professional People for Public Interest v. Illinois Commerce Comm’n, 136 

Ill. 2d 192, 227 (1989) (“[a]ny order of the Commission must ‘be based exclusively on the 

record’”) (citing Ill. Rev. Stat. 1987, Ch. 111 2/3, par. 10-103 (now 220 ILCS 5/10-103)). 

Further on the notice issue, there is no dispute here that Aqua did serve its customers with 

notice of the rate case proceeding at the time it was commenced, which included specific 

reference to the fact that they could exercise their due process rights within the procedural 

framework of the proceeding by filing a petition to intervene.  Aqua has cured whatever 

perceived defect there may have been in the issuance of the original notice by adding the 

sentence in bold below, which refers to the right to request a public forum, and re-mailing 

notices to all of its customers during the week of October 17, 2011: 

ACTIONS YOU CAN TAKE 

Any interested party may file a petition to intervene in the hearings pursuant to 83 
Ill. Adm. Code 200.  Pursuant to Section 8-306 of the Public Utilities Act, 220 
ILCS 5/8-306, customers may request that the Commission hold a public 
hearing related to the Company’s rate request.  A copy of the proposed change 
in rate schedules may be inspected by any interested party at the business office of 
the company at 322 North Gilbert Street in Danville, Illinois.  All parties 
interested in the matter may obtain information with respect thereto either directly 
from Aqua Illinois or by addressing the Chief Clerk of the Illinois Commerce 
Commission, 527 East Capitol Avenue, Springfield, Illinois 62701. 

Affidavit of Paul J. Hanley, Exhibit A hereto, at ¶ 2.  A copy of the notice relating to Aqua’s 

Vermillion customers is attached to the Hanley Affidavit.  Ex. A at ¶ 3.  A similar notice was 

sent to Aqua’s customers in its other divisions, tailored to the specifics of each division.  Id.  

Although Lake County argues in its Opposition that a public forum notice issued now is too late 

(Opposition at 3), there is nothing in the Act mandating when the utility must provide the public 

forum notice in the course of the rate case proceeding. 
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Lake County tries to distinguish the Moraine decision, in which the Court affirmed an 

ALJ’s ruling to strike improper rebuttal testimony, by noting that the Intervenor there was 

involved in the proceeding within a month of the filing of the petition and here Aqua has not 

given the public forum notice.  Opposition at 5.  However, Lake County fails to recognize that 

the public forum notice has nothing to do with the timing of its intervention in this proceeding.2  

In this regard, Lake County did not, and cannot, refute the fact that Aqua provided proper notice 

to all of its customers concerning about their right to intervene in Aqua’s original notice:  “Any 

interested party may file a petition to intervene in the hearings pursuant to 83 Ill. Adm. Code 

200.”  Ex. A at ¶ 3.  In sum, there simply was no legal or practical impediment to Lake County 

filing its intervention and submitting its issues for Commission consideration in a timely fashion 

and sooner than it did.   

Lake County also seeks to exacerbate the problem of addressing its late and improperly 

submitted issues by offering to conduct direct examination of its affiants at the evidentiary 

hearings next week.  Opposition at 2.  The fact that Lake County’s counsel has informed the 

parties of his proposal is of no legal consequence.  The proposal also runs afoul of the 

Commission’s rules and long-standing hearing process.  The Commission’s rules and the ALJ’s 

schedule in this proceeding make clear the appropriate procedure – the evidentiary hearing 

scheduled for next week are for the purpose of conducting cross-examination or re-direct 

examination of witnesses.  In short, Lake County’s proposal seeks to sidestep the Commission’s 

long-standing process due to its failure to timely intervene and comply with the procedural 

schedule. 

                                                 
2 Notably, Lake County made no reference to the notice issue it now raises in its Petition for Leave to 

Intervene in this proceeding.  
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Finally, Lake County argues that Aqua has somehow waived its challenge to the timing 

of Lake County’s submission by failing to give the public forum notice.  Opposition at 7.  There 

is no legal or factual support for Lake County’s argument as the public forum notice has no 

connection whatsoever to the submission and consideration of testimony. 

II. CONCLUSION 

WHEREFORE, for all the reasons set forth above and in its Motion to Strike, Aqua 

Illinois, Inc. respectfully requests that the Commission issue a ruling striking Lake County’s 

Response in its entirety.  Aqua Illinois, Inc. also requests that the Commission deny Lake County 

the opportunity to conduct live direct examination of its witnesses, and for all other just and 

appropriate relief. 

 

Dated:  October 19, 2011 
 
 
 
 
 

 
By:   /s/ John E. Rooney  _ 
Counsel for Aqua Illinois, Inc. 
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