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ILLINOIS COMMERCE COMMISSION 

 
        

AGL RESOURCES INC., NICOR INC., and  ) 

NORTHERN ILLINOIS GAS COMPANY   ) 

d/b/a NICOR GAS COMPANY    ) 

       )  Docket No. 11-0046 

Application for Approval of a Reorganization  ) 

pursuant to Section 7-204 of the Illinois Public ) 

Utilities Act      ) 

 

 

BRIEF ON EXCEPTIONS OF LOCAL UNION NO. 19, 117, 134, 150, 176, 364, 461, AND 

701, INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, AFL-CIO  

 

Local Unions No. 19, 117, 134, 150, 176, 364, 461 and 701, International Brotherhood of 

Electrical Workers, AFL-CIO (“IBEW Locals”), respectfully submit their Brief on Exceptions in 

the above-captioned proceeding.   

I.  INTRODUCTION  

On March 4, 2011, the IBEW Locals filed its Petition to Intervene in this docket.  In the 

Petition, the IBEW Locals verified that Local 19 is the collective bargaining representative of 

employees employed by Nicor Gas Company (“NG”).  Current collective bargaining agreements 

in place with NG govern the wages, fringe benefits, and terms and conditions of employment of 

the bargaining unit employees it represents.   

II.   ARGUMENT 

A.  The record does not contain substantial evidence to support a finding that NG’s 

post-merger ability to provide quality service will not be diminished.  

As the PO correctly points out, the IBEW Locals did not, until October 11, 2011, file 

testimony or motions, nor did they participate in the evidentiary hearings or cross examine 

witnesses. As previously explained in the IBEW Locals’ October 11, 2011 Motion to Admit 
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Late-Filed Exhibits and Reopen the Record, this was so because until August 17, the IBEW 

Locals believed negotiations with AGL would result in an agreement by AGL to maintain 

staffing at current levels in all existing bargaining unit classifications for a period of at least three 

years following the merger. As soon as was practicable following issuance of the PO, IBEW 

attempted to reverse this course of action by filing both testimony and supporting documents in 

an effort to assist the Commission in compiling a complete record from which to decide this 

matter. However, even if the Commission rejects the IBEW’s proffered evidence, the fact 

remains that the record, as it stands, simply does not support a finding that NG will have no 

diminution in quality service following the merger. 

There is no dispute that it is the Joint Applicants’ burden to provide sufficient evidence to 

support a finding that the proposed merger will not diminish NG’s ability to provide adequate, 

reliable, efficient, safe and least-cost public utility service. The PO rejects other parties’ 

contentions that evidence of AGL’s performance following other mergers is not relevant to 

establish how AGL will manage NG post-merger. Instead, the PO embraces what it characterizes 

as “track record” evidence of AGL’s conduct following previous mergers, asserting that such 

evidence, while “not necessarily determinative,” is “certainly relevant and has whatever 

probative weight the would-be acquirer’s track record deserves.” PO at 12.  

The PO goes on to recite that “AGL has acquired natural gas distribution utilities on three 

previous occasions” and “now controls six such companies with 2.3 million customers in six 

states.” Id. (citing JA Ex. 8.0 at 5 and JA Ex. 1.0 at 4). This is fine, as far as it goes; however, in 

neither of the exhibits cited in the PO nor, for that matter, anywhere else in the record, is there a 

single shred of evidence with regard to what AGL did in those three previous acquisitions with 

regard to staffing. Nor is there any record evidence concerning whether AGL’s performance 
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following those acquisitions resulted in a diminution in customer service or a maintenance of 

customer service standards. This absence of evidence is actually highlighted by the PO’s 

language. The PO notes that AGL’s “experience in acquisition and management within the 

pertinent industry, and the expertise presumably derived from such experience, is 

unquestionably probative of an ability on the part of AGL to manage NG without diminish [sic] 

the utility’s quality of service.” PO at 12 (emphasis added). As the emphasized language 

establishes, any such expertise in this case must be presumed, because there simply is no record 

evidence one way or the other as to whether AGL has, in fact, acquired such expertise. The 

record on which the PO relies for this presumption consists of a single conclusory, self-serving 

and generalized paragraph of testimony which fails to address staffing concerns at all and 

certainly does not meet the “substantial evidence” standard.
1
  

                                                 
1
 The only evidence Joint Applicants have proffered, and the only evidence relied upon in the PO, 

concerning AGL’s track record in prior acquisitions, consists of one paragraph in the rebuttal testimony of  

Henry Linginfelter (JA Ex. 8.0 at 5). That testimony provides as follows: 

 

Q. How have the Joint Applicants demonstrated that the provisions of Section 7-204(b)(1) have 

been satisfied? 

 

A. The Joint Applicants have met that burden by showing how the Reorganization will affect Nicor 

Gas going forward. 

 

In my opinion, this starts with an assessment of the acquirer. AGL Resources is a public utility 

holding company with more than 150 years’ history of operating safe and reliable natural gas systems 

in the United States. Put simply, operating natural gas distribution systems is what we do. Related to 

that, one need only look at previous integrations to which AGL Resources has been a party. Six years 

ago, AGL Resources acquired the NUI Corporation and with it the regulated natural gas distribution 

operations in New Jersey, Florida and Maryland. Since that time, AGL Resources has focused on 

maintaining or improving the safety, reliability and efficiency of those systems. In addition, AGL 

Resources purchased Virginia Natural Gas in 2000 and Chattanooga Gas Company in 1988 and 

completely integrated these two utilities within the AGL Resources family of operating companies. 

 

JA Ex. 8.0 at 5. This testimony says nothing about post-acquisition staffing at any of the gas distribution 

utilities acquired by AGL. Although the IBEW Intervenors have searched the record in this docket, they 

have been unable to locate any specific evidence concerning post-acquisition staffing. 
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While it may well be, as the PO also opines, “not…sensible to ignore an acquirer’s prior 

and continuing achievements (or failures) regarding the very functions it will have to perform to 

meet the statutory standards involved here,” there must be record evidence of such achievements 

or failures before they can be taken into account. Id. Absent such record evidence, the PO’s 

reliance on AGL’s “track record” as predictive of its likely future good performance on is 

misplaced.  Because the PO relies heavily on such non-existent track record evidence to support 

its finding that “there is sufficient record evidence to support the finding required by subsection 

7-204(b)(1) that the merger will not diminish the utility’s ability to provide adequate, reliable, 

efficient, safe and least-cost public utility service,” the integrity of that finding is irremediably 

compromised. 

The PO also relies upon Joint Applicants’ “dual commitments” to maintain 2,070 FTEs in 

the service of NG and to maintain 2,070 FTEs within the State of Illinois. However, the PO fails 

to acknowledge that these dual commitments do not, on their face, obligate Joint Applicants to 

maintain existing staffing levels of the very bargaining unit employees who currently provide 

both the physical labor of installing, maintaining, inspecting and repairing NG’s distribution, 

transmission and storage systems as well as the clerical work associated with such things as 

trouble calls, billing and customer service. If they are not obligated to maintain these staffing 

levels but only to abide by their “dual commitments”, Joint Applicants could outsource 

numerous jobs currently performed by bargaining unit employees to facilities out of state and 

perhaps out of the country (as has occurred following previous mergers) so long as an equal 

number of FTEs continue to perform the work somewhere and those FTEs in the service of NG 

were replaced by FTEs in Illinois serving AGL’s corporate interests.  
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Joint Applicants have themselves admitted the importance of maintaining NG’s existing 

workforce because of those employees’ knowledge base concerning NG’s assets. JA Ex. 4.0 at 

lines 93-105. Despite this admission, Joint Applicants steadfastly refuse to agree to make an 

enforceable commitment to maintain staffing of those knowledgeable employees. The PO 

mistakenly views the Joint Applicants’ dual commitment as doing more to protect the existing 

workforce and its admittedly crucial knowledge base than it actually does. This mistake 

concerning the evidentiary value of the Joint Applicants’ dual commitment, when added to the 

mistaken reliance on AGL’s past record, undermines the evidentiary foundation of the PO. 

B.  Late-filed exhibits proffered by the IBEW Locals demonstrate that contrary to Joint 

Applicants’ unsupported assertions, AGL’s track record is problematic at best 

regarding staffing and customer service following previous acquisitions. 

 On October 11, 2011, the IBEW Locals filed a Motion for Admission of Late-Filed 

Exhibits and to Reopen the Record in this docket. The testimony proffered by the IBEW Locals 

concerns facts that did not arise until after the record was closed (i.e., the breakdown in 

negotiations between IBEW Local 19 and Joint Applicants) and other facts that were only 

discovered in response to those post-record factual developments. Further, given the allocation of 

burden of proof, it was not until the issuance of the PO that it became clear that evidence 

rebutting Joint Applicants’ conclusory testimony on its performance following previous mergers 

was necessary. That conclusory paragraph, discussed above at note 1, invited the Commission to 

rely on AGL’s track record, but was silent on questions concerning the quality of that track 

record, including as it concerned staffing. Accordingly, there was no apparent need to provide 

rebuttal evidence on AGL’s staffing record until the PO issued, relying upon that conclusory 

paragraph and adopting a presumption that AGL’s track record on staffing was good. 
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The IBEW Locals’ testimony establishes that, to the detriment of its customer base, AGL 

has, following at least two of its three previous acquisitions, outsourced call center work from 

the community served by the acquired utility to locations out of state and out of the country. See 

IBEW Ex. 1.0 at 8. In 2000, AGL acquired Virginia Natural Gas, which provides natural gas 

service to approximately 273,000 customers in the Hampton Roads area of southeastern Virginia. 

The next year, AGL closed down the call center that served these customers and moved that 

work to Georgia. Id. In 2005, AGL acquired Elizabethtown Gas in New Jersey. The following 

year, AGL outsourced Elizabethtown Gas call center work to a call center in India. Id. That work 

was part of 140 call center jobs that were outsourced to India by AGL in 2006. Id. As a result of 

the outsourcing, customer service suffered. See IBEW Ex. 1.0 at 8-9; IBEW Ex. 1.5 at 3; IBEW 

Ex. 1.6 at 13. In 2009, in an effort to improve customer service, AGL returned the call center 

work from India to the United States, locating it in Georgia and New Jersey. See IBEW Ex. 1.0 

at 9; IBEW Ex. 1.7, 1.8. The outsourced Virginia call center work was not returned to the 

Virginia community where gas service is provided but instead remained in Georgia. IBEW Ex. 

1.8. 

 This evidence demonstrates that AGL has made a practice of acquiring a utility and then 

outsourcing its clerical call center work out of state or out of the country.  This evidence also 

demonstrates that concerns about AGL’s performance on staffing post-merger are not merely 

hypothetical. This track record evidence, coupled with the Joint Applicants’ refusal to make a 

clear-cut commitment to maintain staffing at existing levels in the bargaining unit classifications 

responsible for both physical and clerical work, raises serious concerns about AGL’s intentions 

at least regarding call center work following the merger. The “dual commitment” Joint 

Applicants have made on staffing would not preclude AGL from doing precisely what it did 
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following its acquisition of Virginia Natural Gas and Elizabethtown Gas. Because such a move 

would be detrimental to Illinois gas customers, the Commission should not approve the merger 

absent a clear-cut commitment from Joint Applicants to maintain staffing at existing levels in the 

bargaining unit classifications serving NG’s customers. 

 The PO raises certain concerns about the IBEW Locals’ prior failure to provide evidence 

in support of the position taken by the IBEW Locals in their Initial and Reply Briefs. As stated 

above, the IBEW Locals believe that even in the absence of a cure for these deficiencies, the 

record evidence is insufficient to support the findings of the PO concerning staffing and it is the 

Joint Applicants’ burden to supply that evidence. Nonetheless, the IBEW Locals have attempted 

to cure the deficiencies identified by the PO by submitting testimony and exhibits and seeking to 

reopen the record for their admission.  

III.   CONCLUSION 

 The PO’s conclusion as required by subsection 7-204(b)(1) that the merger will not 

diminish NG’s ability to provide adequate, reliable, efficient, safe and least-cost public utility 

service is based on “evidence” that simply does not exist in the record.  Further, the PO 

misconstrues the existing record evidence and does not take into account post-record evidence 

submitted on October 11, 2011. These deficiencies require substantial modifications to the PO, 

consistent with the recommendations of the IBEW Locals. For all these reasons, the IBEW 

respectfully requests that the Commission adopt its recommendations and condition approval of 

the reorganization on obtaining a commitment from Joint Applicants to maintain staffing at 

existing levels in all bargaining unit classifications serving NG customers for a period of at least 

three years following the merger.   
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 Dated:  October 13, 2011 Respectfully submitted, 

 

 

By:  /s/  Rochelle G. Skolnick  

Rochelle G. Skolnick 

Marilyn S. Teitelbaum 

       Schuchat, Cook & Werner 

       1221 Locust Street, Second Floor 

       St. Louis, MO 63103 

       (314) 621-2626 

       Fax: (314) 621-2378 

       rgs@schuchatcw.com 

 

mailto:rgs@schuchatcw.com
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NOTICE OF FILING 
 

TO: Service List via E-mail 

 

 PLEASE TAKE NOTICE that on this 13
th

 day of October, 2011 I have filed 

electronically with the Chief Clerk of the Illinois Commerce Commission, 527 East Capitol 

Avenue, Springfield, Illinois, the Brief on Exceptions of IBEW Local Unions No. 19, 117, 134, 

150, 176, 364, 461 and 701, a copy of which is hereby served upon you. 

 

Respectfully submitted, 

 

 

           /s/ Rochelle G. Skolnick                      

       Rochelle G. Skolnick 

Marilyn S. Teitelbaum 

       Schuchat, Cook & Werner 

       1221 Locust Street, Second Floor 

       St. Louis, MO 63103 

       (314) 621-2626 

       Fax: (314) 621-2378 

       rgs@schuchatcw.com 

       mst@schuchatcw.com 

       Attorneys for IBEW Local Union No. 19 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that copies of the above Notice, together with copies of the 

document referred to therein, have been served upon the parties to whom the Notice is directed 

by e-mail on the 13
th

 day of October, 2011. 

 

          /s/ Rochelle G. Skolnick                      

      Rochelle G. Skolnick 

 

 


