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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

Revision of 83 Ill. Admin. Code 280

:
:
:
:

No. 06-0703

REPLY BRIEF OF COMMONWEALTH EDISON COMPANY

Commonwealth Edison Company (“ComEd”) submits this reply brief in response 

to the initial briefs of the other parties in this docket.

I. Introduction

The consumer groups, led by GCI and their witness Ms. Alexander, continue to 

criticize the utilities for taking positions that, allegedly, are not in the interests of their 

customers.

Utility responses to some Staff and most GCI proposals, however, largely 
amounted to a subordination of customer interest to the utility convenience and 
financial self-interest. Throughout the several rounds of testimony in this docket, 
GCI proposals involving the documentation and provision of utility customer 
rights, prompt activation and reconnection policies, and the provision of more 
flexible payment arrangements and more equitable deposit requirements have 
been rebuffed with claims that proposed policies are too expensive, too time-
consuming or too difficult to implement at certain times of the year. [GCI Brief at 
p. 2]

And yet, the more they argued, the clearer it became that the “consumer” groups do not 

represent the interests of all utility customers.

Since the initiation of this proceeding, the risk to utilities of collecting the expense 
associated with uncollectible bills, one of the principal subjects of Part 280, has 
been significantly diminished as a result of a statutory change that allows utilities 
to recover these costs through a rider. In this context, utility arguments for 
draconian debt collection powers to protect customers from higher uncollectible 
expense should be received with skepticism.  [GCI Brief at p. 3]
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ComEd does not understand the basis for the last sentence, unless it arises from an utter

failure to grasp the fact that all utility customers pay for the increased uncollectible 

expense that flows through the rider.  And yet, on the stand on redirect, Ms. Alexander 

effectively acknowledged that those costs would be passed on to all customers when she 

likened the situation to other businesses:

Q. Ms. Alexander, do you recall the hypothetical that Mr. Pabian, on behalf of 
Com Ed, asked you regarding Customer A, who pays her bill on time, and 
Customer B, who's referred to as a "deadbeat?" Do you recall that Mr. Pabian 
asked you if Customer A would have to pick up part of any costs that the 
deadbeat's failure to pay that his actions cause?

A. I do remember that.

Q. Is that -- are you familiar with any other situations where businesses have 
similar arrangements where customers pick up or are responsible for costs 
imposed by other deadbeaters (sic)?

A. Well, obviously, any business that operates on credit -- and, of course, credit 
card companies come to mind -- in which a bad debt is a normal business 
expense, it becomes the obligation of all credit card customers to pay the fees or 
the interest rate that the credit card company deems appropriate to make sure that
it recovers those costs and others that it incurs and makes a profit on the business 
that it's operating.  So there is nothing unique about the notion of having all 
customers pay for bad debt or uncollectibles.  [Tr., 360:22 – 362:3]

Moreover, GCI certainly must have understood who would be paying for the additional 

costs of implementing its requests when it said:

Allegations about the cost of implementing the rule should be evaluated in light of 
the lack of evidentiary support for these estimates. Even then, there is no basis for 
concluding that some of these estimates, even if correct, would be burdensome. 
Utilities should seek recovery of any incremental costs associated with 
implementing rule changes in rate cases.  [GCI Brief at p.4]

In other words, its position is effectively:  The utilities should quit complaining about the 

cost of these additional measures suggested by the consumer groups because they can just 

recover those costs from their customers.
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Staff, on the other hand, has, on the whole, taken a more reasoned approach to 

these rules, based on its understanding that the potential benefit, if any, of consumer 

group proposals must be balanced against the costs that will be paid by all utility 

customers – both the actual implementation costs and the increased uncollectible costs 

that would result from utility inability to timely disconnect service to customers who 

don’t pay their bills.

It is in this light that the Commission should evaluate consumer group requests to 

expand the Part 280 requirements and restrictions beyond those contained in Staff’s most 

recent proposal.

The fact that ComEd does not discuss a particular proposal or position in this 

reply brief should not be taken as an indication that ComEd has changed its previously 

stated position on that point, but rather only as the result of its desire not to clutter the 

record with repetitive arguments.

II. Specific Provisions

Section 280.10 Exemptions

Staff:  It appears that Staff has modified the language it is proposing for this 

section [Staff Brief at p. 5] in a way that addresses ComEd’s concern that a party 

requesting a waiver might have been required to prove that granting the waiver would 

have no negative impact on any customer.  Specifically, the addition of the words 

italicized below address that concern and should be added by the Commission to this 

provision:

Any entity may file a petition requesting modification of or exemption from any 
Section of this Part that applies to the entity. Upon showing that the modification 
or exemption is economically and technically sound and will not compromise the 
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service obligations of the entity or result in net harm to consumers overall, the 
Illinois Commerce Commission (Commission) may grant the modification or 
exemption. A petition for exemption or modification shall be filed pursuant to 83 
Ill. Adm. Code 200 and shall include specific reasons and facts in support of the 
requested exemption or modification.

  
Section 280.15 Compliance – Proposed by Nicor

Nicor proposes the addition of this new section which that would allow all 

utilities two years to comply with any section of the revised Part 280 that “require it to 

modify its existing IT and business processes to come into compliance.”  As indicated in 

its initial brief, ComEd supports this proposal.

In opposing it, GCI says, among other things, that the re-writing of Part 280 has 

taken a long time and that for most of that time the positions of the parties have been well 

known.  [GCI Brief at p. 16]  That may be true, but the fact of the matter is that the 

Commission’s decision on the potential rule changes is not known.  Ultimately, the 

parties’ views and even Staff’s views as to what the rules should say do not constitute 

sufficient justification for the utilities to begin spending significant sums to make 

substantial changes to their IT systems and business processes.  In the end, the 

Commission may come to very different conclusions and render previously-incurred 

expense and effort all for naught.  It is simply a matter of prudence that much of the work 

required to make necessary changes to these sytems and processes await the 

Commission’s final decision at to what changes are actually required. 
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Section 280.50 Billing

Subsection 280.50(c)

Staff: In its initial brief, ComEd explained its opposition to the bill content 

requirements proposed by Staff for inclusion in subsection (c).  ComEd will not repeat 

those arguments here.  However, in its brief, Staff articulated some of the reasoning 

behind its proposal:

Forcing consumers to consult multiple codes to find the most basic information is 
not only unhelpful, but arguably a barrier to consumers gaining even a minimal 
understanding of their rights.  [Staff Brief at p. 33]

This stated reason for this proposal to copy certain other consumer-related provisions into

this part of the Commission’s rules is misguided in several ways.  

First, there are other consumer-related provisions that are not included in Staff’s 

proposal.  For example, Section 410.200 contains requirements for billing adjustments 

due to meter error, including a limitation (in subsection (e)) on backbilling related to 

zero-read meters that would apply notwithstanding the backbilling provisions of Section 

280.100.  Thus, this attempt to incorporate provisions from some, but not all, other parts 

of the Commission’s rules could actually mislead customers into believing that Part 280

is totally comprehensive, when it is not.  

Second, it assumes that consumers themselves actively search Title 83 of the 

Illinois Administrative Code for rules relating to their rights.  ComEd suggests that, for 

the most part, consumers do not do that any more than they actively search the Illinois 

Compiled Statutes for relevant Illinois consumer protection laws.  Certainly, as is the 

case with any consumer legislation and regulations, the consumer advocates know well 
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both the Illinois laws and the Commission’s regulations and supply customers with 

information about their rights.

Section 280.60 Payment

Paragraph 280.60(d)(5)

Staff:  In its initial brief, ComEd explained why paragraph (d)(5), which prohibits 

late payment charges on amounts billed which are not for utility service, is legally 

inappropriate.  ComEd will not repeat its arguments here except to note that the provision 

may be beyond the Commission’s jurisdiction over ComEd’s provision of utility services.

In its brief, Staff explains that the ban on late payment charges for non-utility 

services is necessary to ensure that service is not disconnected for failure to pay those 

charges.  [Staff Brief at p.40]  This makes no sense.  If that is Staff’s true concern, then 

the rules should ban billing for any charge for which service could not be disconnected if 

the charge was not paid.  But the rules do not do that.  Instead the rules logically prohibit 

disconnection for failure to charges for non-utility service “unless otherwise authorized 

by Illinois statute.”  See 280.130(c)(1).

And that provision points out the fact that Staff’s proposal is too broad in any 

event.  If a utility can disconnect service for failure to pay a charge for non-utility 

services – e.g., “receivables” purchased from RESs or loan payments pursuant to 

statutory “on-bill financing” of energy efficiency measures – then it should be able to 

assess late charges for failing to timely pay those amounts (subject to the other limitations 

of subsection 280.60(d)) and to disconnect service for failing to pay those late charges.  

The fact is that these types of non-utility charges represent a cost to the utility and, in the 

case of ComEd, if a customer does not pay those charges, then the uncollectible costs are 
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passed on to all utility customers through the uncollectible rider.  Thus, the assessment of 

late payment charge to encourage timely payment of those particular charges for non-

utility services is appropriate from a regulatory perspective.

To the extent that Staff’s concern is that late fees should be “non-deniable” if they 

are associated with charges which themselves are “non-deniable” (a position with which 

ComEd agrees), then ComEd suggests a slight change to subsection 280.130(c):

c) Non-deniable charges: The following charges, and any late fees associated 
with such charges, shall not constitute valid reasons for disconnection of 
regulated utility services:

Section 280.90 Estimated Bills

Section 280.90 Generally

GCI:  In its initial brief, GCI has proposed specific language for a complete 

revision of Staff’s proposed rule on estimated bills.  [GCI Brief at pp. 50-58]  Among 

other things, GCI’s version would require actual meter readings at the time a customer 

commences service and at the time a customer terminates service unless prevented by 

exigent circumstances including lack of access.  As Mr. Walls testified, such “off cycle” 

readings would be costly, because, unlike the case of regular meter readings, these 

locations will not be known well in advance or be conveniently located near each other. 

This cost would greatly outweigh any theoretical benefit from improving on an estimated 

reading when Staff’s proposal already requires that any estimate be preceeded by an 

actual reading in the past 60 days. [ComEd Ex. 3.0, 23:495-502]  This is a view shared by 

Staff.  [Staff Ex. 2.0, 53:1221-22]  

Although, GCI opines, “GCI believe the cost to customers who are subsidizing 

other customer’s (sic) usage or who are delivered an exorbitant bill that they cannot 
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afford to pay is simply too high and justifies the imposition of a stricter policy in this 

regard” [GCI Brief at p. 55], there is no evidence that this “subsidization” is anything but 

insignificant, and certainly no basis for concluding that it will result in “exorbitant” bills.

Further, the fact that utility’s estimation methodology must be tariffed –

subsection (e) – permits the Commission to assess whether seasonal factors or other 

estimation techniques – e.g., basing this second estimate on usage from the same month 

in the prior year – are taken into consideration, which can ameliorate any gross 

distortions that might result from the situation CGI keeps referring to – “the estimated 

meter read was based on – say – a hot August day, but the occupant ended service (and 

new occupant began service) on a cool October day, without an actual meter read in 

between.”

In addition, Staff appropriately rejected GCI’s request to prevent utilities from 

collecting for bills that have been consecutively estimated without in the absence of such 

exigent circumstances, noting the doubtful statutory authority for such a restriction.    

[Staff Ex. 2.0, 53:1201-1204]  Moreover, to minimize financial inconvenience to those 

customers while still recognizing the fact that they did use electricity for which they 

should pay, both the current and proposed rules require that customers in those cases be 

allowed to pay the amount owed in installments for any account balance resulting from 

underbilling due to prior estimates of usage that are later determined to be too low based 

on a subsequent actual meter read.  See Section 280.100 (e)(1).

In sum, GCI’s provisions should be rejected.
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Paragraph 280.90(b)(2)

Staff: In its surrebuttal, Staff acknowledged ComEd’s request that a telephone 

“flash call” contact be added to the acceptable methods by which utilities can attempt to 

advise customers that the utility needs to gain access to the meter and that Staff would 

find this acceptable if actual contact with the customer is made or a message can be left 

for the customer. Staff went on to state that, if neither of those is accomplished by the 

call, then the utility should send or deliver a written (including electronic written 

communications) message. [Staff Ex. 3.0, 18:412-19:422]  ComEd agrees with Staff’s 

proposal.

In its initial brief (at p. 45),  Staff’s suggested the following additions: 

“ . . . then the utility may mail or use other means to deliver written 
notification (may include electronic written notification for customers who have 
elected electronic billing methods) of the failed reading to the customer in lieu of 
leaving a door hanger. The utility may contact a customer by telephone to provide 
notice of a failed reading, provided that written notification must be sent if the 
utility fails to reach the customer directly or successfully leave a voice message.

ComEd does not oppose these changes.

Section 280.130 Disconnection of Service

Paragraph 280.130(b)(5)

Staff:  In its initial brief, ComEd pointed out that the language in paragraph (b)(5)  

should be modified to permit disconnection after only two attempts at access “in order to 

meet regulatory requirement” to preserve the parallel with subsection 280.140(b)

pertaining to lack of access to multi-meter premises.

In its brief (at p. 52), Staff stated:
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Staff is agreeable to this change since it follows the same standard established in 
Staff’s proposed Subsection 280.140 (b) (1), and supports the following 
modification: 

5) Failure to provide access to utility facilities after four attempts 
(two attempts if in order to meet regulatory requirements) by the utility to 
gain access to a single customer premises, provided that the utility must 
comply with the same notification and record keeping requirements of 
subsection 280.140 c) 1), 2) and 3);

This change satisfies ComEd’s concern.

Paragraph 280.130(c)(4)

In its brief (at pp. 63-64), Staff states:
  
The utilities point out that at least one Illinois statute allows a utility to shut off a 
customer’s utility service for non-payment of specific products or merchandise 
that can be collected on utility bills, and Staff’s proposed language might be 
viewed as contradicting such legislation. (AIU Ex. 1.0, Pages 9-10, Lines 188-
200; Nicor Gas, Ex. 3.0, Page 50, Lines 1152-1158.) Although Staff believes that 
statutes will always control over conflicting administrative codes, Staff does not 
wish to produce a rule that will be confusing to customers. Moreover, Staff 
acknowledges that it already made a nearly identical change in its proposed 
subsection 280.130 (c) (1). Staff supports the following change: 

4) Charges for equipment or merchandise unless otherwise authorized by 
Illinois Statute.

ComEd agrees with this change.

Section 280.130 Generally – Field Visit/Door Knock in Connection with a 
Disconnection for Non-Payment

AARP and GCI:  In its initial brief, ComEd set forth in great detail its support of 

Staff’s well-reasoned conclusion that the rewritten Part 280 should contain no “door 

knock” requirement associated with non-voluntary service disconnections.  ComEd will 

not repeat those arguments here.  However, ComEd is compelled to respond to some of 

the statements made on this point by some of the intervenors in their initial briefs.

In order to bolster its arguments about what the rule should be, AARP apparently 

believes that it is necessary to accuse ComEd of violating the Commission’s current rule.  
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[AARP Brief at p. 7]  Suffice it to say that ARRP is correct when it says that there is an 

“interpretational dispute” between ComEd and some of the consumer advocates about the 

requirements of the current rule; however, ComEd denies any accusation that its current 

practices violate the Commission’s current rule.  That, of course, is not the issue in this 

case, which is dealing with what the rule should be.  And on that point, Staff has correctly 

concluded that the rewritten Part 280 should contain no “door knock” requirement 

associated with non-voluntary service disconnections.

AARP also feels the need to support its argument by referring IBEW safety 

concerns [AARP Brief at p. 8]; however, those concerns are not part of the record.  

Rather, what is part of the record is the fact that ComEd and IBEW have come to an 

agreement regarding a program of periodic field inspections and IBEW no longer 

considers it problematic that field visits would not be conducted in connection with 

service disconnections, which, from an equipment safety perspective, would have been 

somewhat random in any event.  See IBEW witness Brian Loomis’s rebuttal testimony 

admitted into evidence as ComEd IBEW Exhibit 2.0.

GCI’s brief makes it clear that its oppostion to Staff’s recommendation on this 

point is based solely on the fact that it will result in the disconnection of service for more 

customers who are eligible for disconnection.

The utilities’ concern that a premise (sic) visit will be unduly costly once remote 
disconnection is available via Automated Metering Infrastructure (“AMI”) 
(ComEd Ex. 2.0 at 26:557-571) simply highlights the concerns of Ms. Alexander 
that remote disconnection and eliminating premise (sic) visits will increase the 
volume of disconnections. Id. at 33:765-767.  [GCI Brief at p.68]

ComEd understands GCI’s concerns about customers who cannot afford electric service –

the “can’t pays”.  But the interests of low income customers are addressed, at least 
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partially, in other ways – in these rules via special provisions regarding deposits, late 

fees, and deferred payment arrangements, and in special legislation providing for bill 

payment assistance.  See, e.g., Section 8-105 of the PUA and the Illinois Energy 

Assistance Act [305 ILCS 20] including the new statewide Percentage of Income 

Payment Plan (“PIPP”) [305 ILCS 20/18].  

From a practical perspective, hampering utilities’ ability to promptly disconnect 

the service of customers who don’t pay their bills would benefit the “won’t pays”.  

Moreover, as noted above, because of the higher uncollectible costs that result from 

utilities’ inability to effect such disconnections in a timely fashion, all customers who do

pay their bills will pay higher rates.  

In light of all the above, and for all of the reasons stated in it initial brief, ComEd 

strongly supports Staff’s recommendation that there be no field visit or door knock 

requirement associated with service disconnections.

GCI’s proposal to add Section 280.270 Annual Reporting to the Commission

As Staff notes in its initial brief (at p. 83):

AARP and GCI believe that the Commission should adopt a much broader set of 
reporting requirements for utilities than the limited ones which Staff has 
proposed. GCI outlines those requirements it supports as a new “Subpart O: 
Periodic Data Reporting, Section 280.270 Annual Reporting to the Commission.” 
(GCI Ex. 5.1, Pages 71-73.) While Staff acknowledges the usefulness of reporting 
data in general, Staff is also cognizant of the expense associated with each new 
tracking requirement. Moreover, Staff believes that the consumer complaint 
process already delivers robust monitoring capabilities. (Staff Ex. 2.0, Page 96, 
Lines 2197-2208.) Last, with the shift proposed in the draft rule to add the CSD’s 
contact information to every bill statement instead of only disconnection notices 
(as the current rule provides), Staff anticipates access to an even broader range of 
topics involving utilities and their customers than it has ever before had. (Staff 
Ex. 2.0, Page 38, Lines 862-867.)
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ComEd strongly agrees with Staff’s assessment that the expense associated with this 

proposal (which would ultimately be paid by utility customers) outweighs the potential 

benefits.  ComEd requests that the Commission not adopt GCI’s proposal. 

Respectfully submitted,

COMMONWEALTH EDISON COMPANY

By:/s/ Michael s. Pabian_______
         Michael S. Pabian

Assistant General Counsel
Exelon Business Services Company
10 South Dearborn Street, 49th Floor
Chicago, Illinois 60603
michael.pabian@exeloncorp.com

 (312) 394-5831

Dated:  October 7, 2011
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