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I. Introduction 1 

A. Witness Identification 2 

Q. Can you please identify yourself? 3 

A My name is Kathryn M. Houtsma.  I have previously submitted testimony on behalf of 4 

Commonwealth Edison Company (“ComEd”) in this Docket. 5 

B. Purposes and Summary of Conclusions of Rebuttal Testimony on Remand 6 

Q. Can you summarize the purposes and conclusions of this testimony? 7 

A I respond to the few factual issues raised in the direct testimony on remand of Staff 8 

witness Mr. Ostrander (Staff Exhibit (“Ex.”) 22.0) and Illinois Attorney General’s office 9 

(“AG”) / Citizens Utility Board (“CUB”; together “AG/CUB”) witness Mr. Effron 10 

(AG/CUB Ex. 9.0).  I conclude: 11 

(1) Messrs. Ostrander and Effron presume that the Appellate Court decision1 calls for 12 

retroactive refunds.  Yet, they establish no facts supporting that recommendation 13 

beyond recalculating the revenue requirement approved in ComEd’s 2007 rate 14 

case, ICC Docket No. 07-0566, with a rolled forward depreciation reserve.   15 

(2) The period during which any refund accumulates should end on May 24, 2011, 16 

the date that the Illinois Commerce Commission (the “Commission”) determined 17 

that ComEd was under-recovering, not over-recovering, its just and reasonable 18 

revenue requirement even with the depreciation reserve calculated as per the 19 

Second District Opinion.  That it took until June 1 to prepare, file, and review 20 

tariffs that allowed ComEd to begin collecting that new, higher revenue 21 

                                                 
1 Commonwealth Edison Co. v. Ill. Commerce Comm’n, 405 Ill. App.3d 389, 420 (2nd Dist. 2010) 

(“Second District Opinion”). 
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requirement does not change the fact that, as of May 24, ComEd could no longer 22 

be claimed to be over-collecting. 23 

(3) The Commission should include ComEd’s third quarter 2008 plant additions (and 24 

corresponding depreciation and rolled forward depreciation) in calculating any 25 

refund.  The evidence previously in the record amply supports that result.  26 

Moreover, the now-undisputable facts confirm that excluding those assets 27 

significantly understates the distribution investment ComEd made during the 28 

authorized pro forma plant additions period. 29 

Finally, I have prepared a summary of how the outcome of open issues 30 

mathematically affects the total amount of any refund.   31 

Q. What issues are addressed by other ComEd witnesses? 32 

A If the Commission orders a refund (which ComEd believes would be improper), the 33 

mechanics of how that refund should be distributed to customers are addressed by the 34 

rebuttal testimony on remand of my colleague, Mr. Tenorio (ComEd Ex. 60.0). 35 

Q. What factual issues are uncontested on remand? 36 

A None of the other parties provided any evidence disputing ComEd’s actual distribution 37 

investments during the third quarter of 2008.  No one claimed that ComEd collected any 38 

revenues under the tariff referred to by the Second District Opinion as “Rider SMP.”  In 39 

fact, Mr. Ostrander acknowledged that ComEd reported the same investment data to the 40 

Federal Energy Regulatory Commission (“FERC”). 41 

Moreover, should the Commission order a refund (which ComEd believes would 42 

be improper), there is agreement about the interest rate to be charged.  Although 43 
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ComEd’s calculation of the number of days to include in any refund excluded the ending 44 

date and not the starting date – while others took the opposite approach – there appears to 45 

be no disagreement that the length of any refund calculation period should be counted by 46 

including either the starting or ending date, but not both. 47 

C. Itemized Attachments to My Testimony 48 

Q. What are the attachments to your rebuttal testimony on remand? 49 

A ComEd Ex. 59.1 contains an illustrative interest calculation that takes into account that 50 

any refund amount would accrue over time.  ComEd Ex. 59.2 is a table showing how the 51 

Commission’s resolution of the open factual issues mathematically affects the amount of 52 

the refund that Staff and AG/CUB witnesses argue the Commission should order. 53 

II. Response to Testimony Regarding Scope 54 

Q. Messrs. Effron and Ostrander each propose that the Commission order retroactive 55 

refunds of funds collected from customers.  How do they attempt to justify that 56 

request? 57 

A Mr. Effron and Mr. Ostrander each presume that any reduction in the 2007 rate case 58 

revenue requirement resulting from recalculating the depreciation reserve in accordance 59 

with the Second District Opinion should result in retroactive refunds.  (Effron, AG/CUB 60 

Ex. 9.0, 3:9-10; Ostrander, Staff Ex. 20.0, 2:29 – 3:48).  However, neither Mr. Effron nor 61 

Mr. Ostrander identifies any portion of the Second District Opinion that authorizes or 62 

directs the Commission to award retroactive refunds, and they do not discuss any other 63 

facts justifying such retroactive ratemaking.  The Second District stated that the purpose 64 

of this remand is to “revisit the accumulated depreciation issue, including allowing 65 

ComEd to request recovery of the aggregate cost of the third-quarter 2008 plant 66 
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additions.”2  On its face, the words of the opinion do not call for any refund.  Moreover, a 67 

refund is not, as a factual matter (I express no legal opinion), a necessary implication of 68 

the Second District Opinion.  When the Opinion was issued, the rates set in ComEd’s 69 

2007 rate case were still in effect, and the Commission had not yet decided ComEd’s 70 

2010 rate case.  The Court could not have known then that the Commission would later 71 

approve rates in the 2010 rate case higher than any recalculated 2007 rates.   72 

III. Response to Testimony Regarding ComEd’s Third Quarter 2008 Capital Additions 73 

Q. The recognition of 3rd Quarter 2008 capital additions is disputed by AG/CUB in 74 

large part because they claim that the Commission already decided this issue.  75 

(AG/CUB Ex. 9/0, 2:21 – 3:17)  Is this correct? 76 

A No, the Commission did not decide this issue on the merits.  A review of the 2007 rate 77 

case Order confirms that the Commission did not reach the issue.  Contrary to 78 

Mr. Effron’s claim, the Commission’s finding that “the projected 1st and 2nd quarter 79 

2008 additions are known and measureable under the Commission’s test year rules for 80 

historical test years and clearly satisfy the requirements of 287.40 and should be included 81 

for test year rate base purposes” does not mean that it rejected the third quarter additions 82 

“implicitly.”3  Because the Commission approved the revenue requirement related 83 

proposals in the Staff-ComEd stipulation on their merits, ComEd conditionally waived 84 

inclusion of the 3rd Quarter 2008 investments, and the Commission did not need to 85 

address them.  The fact that the Order does not contain the express conclusions that 86 

                                                 
2 Second District Opinion at 50. 

3 Quotations are from Effron Remand Reb., AG/CUB Ex. 9.0, 3:3-12.   
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accompany the Commission’s other rulings only underscores that the Commission did 87 

not actually decide the issue. 88 

Claims that the Commission should not consider this issue now, or that the 89 

Commission previously made findings of fact on this issue, also cannot be squared with 90 

the Appellate Court’s language.  The Second District Opinion states that: “The 91 

Commission did not enter findings of fact regarding the third-quarter 2008 additions…” 92 

and directs the Commission to “allow[] ComEd to petition for inclusion [of third quarter 93 

2008 plant additions] in the rate base.”   94 

Q. Did ComEd previously present evidence supporting these plant additions? 95 

A Yes.  ComEd supported the third quarter 2008 plant additions with the same types of 96 

evidence as justified the first and second quarter 2008 plant additions, evidence which the 97 

Commission found to “clearly satisfy the requirements” of the pro forma adjustments 98 

rule.  I described that evidence in my direct testimony on remand.  There is no principled 99 

basis for making a distinction between that evidence and the evidence supporting the 100 

third quarter investments.   101 

Q. Mr. Ostrander (Staff Ex. 22.0, 5:90-97) claims that these plant additions are already 102 

reflected in ComEd rates and that considering them in determining any refund 103 

would be retroactive ratemaking.  Do these claims support excluding this plant in 104 

considering any refund? 105 

A No.  The fact that third quarter 2008 plant additions were eventually included in rates 106 

approved by the Commission – but not until May 24, 2011 – does not mean that they can 107 

be ignored in determining what rates would have been in effect if ComEd’s revenue 108 
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requirement had been calculated in 2008 consistently with the Second District Opinion.  109 

To the contrary, the fact that those plant additions have now been accepted by the 110 

Commission removes any doubt about their reasonableness and prudence.   111 

Moreover, the claim that considering these assets would be prohibited retroactive 112 

ratemaking is incorrect for several reasons.  Most importantly, ComEd is not seeking to 113 

surcharge customers, but rather to reflect those third quarter 2008 investments in the 114 

recalculation of the rates that would have been in effect if the 2007 Rate Order had been 115 

decided consistently with the Second District Opinion.  Under no circumstances is 116 

ComEd seeking to collect additional money from customers as a result.   117 

Furthermore, the entire refund calculation process looks backward.  If the Second 118 

District Opinion authorizes a retroactive refund, as Staff maintains, based on a corrected 119 

revenue requirement, it clearly does not authorize one based on an only half-corrected 120 

revenue requirement.  As Administrative Law Judge Haynes said: “It cannot be, as 121 

argued by Staff, that considering accumulated depreciation is not retroactive ratemaking, 122 

but considering third quarter plant is retroactive ratemaking.”  9/16/11 AJL Ruling at 2.   123 

Q. Mr. Ostrander also refers (Staff Ex. 22.0, 6:102-17) to prior testimony from Staff 124 

witness Griffin that he concludes refutes ComEd’s claims.  Is that correct? 125 

A No.  First, Mr. Ostrander is relying on Mr. Griffin’s corrected direct testimony.  That 126 

initial testimony recommended against inclusion of all 2008 capital additions, but also 127 

expressly stated that Mr. Griffin would consider additional evidence, which ComEd 128 

provided.4  Mr. Griffin’s rebuttal testimony – his only testimony offered after reviewing 129 

                                                 
4 Griffin Dir., Staff Ex. 2.0 Corr., 6:123 – 8:152.  See also Griffin Tr., 674:1-8 (confirming that his 

direct testimony indicated that he would be looking at ComEd’s rebuttal testimony for more information). 
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that evidence – supported the proposed stipulation regarding plant additions projected to 130 

be installed by the end of June, 2008, and stated no opinion about the third quarter 2008 131 

plant additions, including whether they were “known and measurable.”  If Mr. Griffin 132 

had meant to imply that recommendation, as Mr. Ostrander suggests, he did not say so, 133 

and it certainly was not supported by any facts or analysis.5   134 

Second, as I said, ComEd presented the same type of evidence to support its third 135 

quarter 2008 plant additions as its earlier pro forma additions.  That evidence, as I 136 

pointed out in my direct testimony on remand, was detailed and comprehensive.  It 137 

cannot be reasonably concluded that such evidence was “clearly” adequate to support 138 

investments placed in service through June 30, 2008, as the Commission found, but 139 

suddenly became deficient for assets entering service beginning one day later.   140 

Finally, we need not now rely on projections at all.  We know that actual 141 

investment occurred in the third quarter of 2008, and we know that the Commission has 142 

found that investment to be prudent and reasonable. 143 

Q. But, Mr. Ostrander argues (Staff Ex. 22.0, 6:118 – 7:128) that the Commission 144 

should ignore the evidence of what actually happened.  Is that reasonable? 145 

A No.  The Commission not only has before it the very same types of evidence that it 146 

accepted with respect to the other two quarters – which is more than sufficient on its own 147 

– but it now also has incontrovertible and absolute proof of those investments.  Given that 148 

no one disputes that those investments were actually made and did actually serve 149 

                                                 
5 See Griffin Reb., Staff Ex. 15.0 Corr., 5:98 – 7:143.  See also Griffin Tr., 675:4-14 (stating that 

the pro forma plant additions in the proposed stipulation were known and measurable, but making no 
express statement that the third quarter 2008 plant additions were not known and measureable). 
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customers throughout the putative refund period, it is not reasonable to conclude the 150 

opposite. 151 

I also note that the depreciation roll-forward assumptions used by Staff witness 152 

Mr. Ostrander are based on actual data as of June 30, 2008 provided in response to data 153 

requests as part of this remand proceeding.  See Staff Ex. 22.0, 3:49 – 4:68, Att. A.  That 154 

data was not in evidence in the original proceeding.  If the Commission’s calculation of a 155 

refund is limited to data that was in evidence in the original proceeding, then a refund 156 

calculated using Staff’s other assumptions would be $35.8 million (before interest), rather 157 

than $36.7 million as proposed by Staff. 158 

Q. Finally, Mr. Effron (AG/CUB Ex. 9.0, 3:13-17) claims that ComEd has “not 159 

presented any new evidence” concerning these additions that would justify their 160 

inclusion in rate base.  Is that accurate? 161 

A No.  While those plant additions were adequately supported in the pre-remand record, 162 

ComEd did provide additional evidence: Mr. McMahan’s unrebutted testimony in this 163 

remand proceeding (ComEd Ex. 57.0) concerning actual third quarter 2008 investments.  164 

Moreover, as I said previously, those investments were found to be prudent and 165 

reasonable by the Commission in Docket No. 10-0467. 166 

IV. Response to Testimony Regarding the Refund Calculation Period 167 

Q. Messrs. Ostrander and Effron each propose that a refund be calculated based on the 168 

period from September 30, 2010 through May 31, 2011.  Would the use of that 169 

period be reasonable and appropriate? 170 



Docket No.  07-0566 (On Remand) 
ComEd Ex. 59.0 

 

Page 9 of 12 

A No.  It unfairly extends the period by 8 days.  The essence of their argument for a refund 171 

is that ComEd was charging rates above those that the Commission would have found 172 

just and reasonable under the Appellate Court’s view of the depreciation reserve.  173 

Assuming that any refund is appropriate here, it is reasonable to begin that period at the 174 

time of the Second District Opinion.  However, that period did not end on May 31, 2011, 175 

as Messrs. Ostrander and Effron suggest.  It ended on May 24, 2011 (or, if Staff’s 176 

convention of counting the starting date and not the ending date is adopted, on May 23, 177 

2011, the last day before the Commission’s 2010 order).   178 

On May 24, 2011, the Commission issued its Order finding that the rates 179 

established in ComEd’s 2007 rate case were now too low and should be increased.  The 180 

Commission found that “ComEd‘s rates which are presently in effect are insufficient to 181 

generate the operating income necessary to permit ComEd the opportunity to earn a fair 182 

and reasonable return on net original cost rate base” and that an increased annual revenue 183 

requirement of $2,084.1 million was just and reasonable.  That finding ended the period 184 

during which ComEd was even arguably charging rates that collected more than a 185 

revenue requirement found to be just and reasonable.   186 

That it took another eight days to translate the Commission’s ruling into new rates 187 

that allowed ComEd to recover the higher revenue requirement to which it was entitled 188 

does not change the fact that determination of ComEd’s just and reasonable revenue 189 

requirement was made on May 24.  Moreover, while those compliance rates were being 190 

prepared, ComEd was under-recovering, not over-recovering, that just and reasonable 191 

revenue requirement.  There is no fair basis for requiring ComEd to refund still additional 192 

monies during that 8-day period.   193 
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Q. How do you respond to the argument that ComEd continued to collect money under 194 

its 2007 rates until the new rates went into effect on June 1, 2011? 195 

A As I said, that fact does not support refunding money collected during that period.  If 196 

anything, it weighs against it.  Between May 24 and June 1, 2011, the rates from the 2007 197 

case that ComEd was collecting had already been found to be insufficient to recover 198 

ComEd’s just and reasonable costs of service calculated using a depreciation reserve that 199 

fully met the requirements of the Second District Opinion.  Thus, after the Commission’s 200 

May 24 order, there is no basis for claiming ComEd’s customers were overpaying due to 201 

any error in the 2007 rate order.   202 

Q. Have you reviewed the interest calculations proposed by ICC Staff and AG/CUB 203 

witnesses? 204 

A Yes.  All parties propose an annual interest rate of 0.50%, so there is no dispute on that 205 

matter.  However, Mr. Ostrander’s interest calculation accrues interest on the entire 206 

refund balance beginning on September 30, 2010, which does not recognize that any 207 

refund obligation would accrue gradually over the period beginning with the Second 208 

District Opinion and ending in May, 2011.  ComEd Ex. 59.1 provides a more accurate 209 

calculation by accruing the refund obligation gradually over the period from September 210 

30, 2010 through May 31, 2011, as the customers paid their bills that included charges 211 

subject to that refund, and then accurately accrues interest on the growing balance, 212 

compounded monthly, over that same period.  This calculation is illustrative only as the 213 

actual calculation should ultimately use the commencement date and refund period, if 214 

any, approved by the Commission.  (I have chosen May 31, 2011, the ending period 215 
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advocated by Staff, in order to make the illustative calculation compare more readily to 216 

Mr. Ostrander’s; we believe May 24 is the correct ending date).   217 

V. Calculations of a Potential Refund Remedy Under Different Scenarios 218 

Q. Have you calculated the potential refund under the various scenarios described by 219 

the witnesses? 220 

A Yes, I have.  ComEd Ex. 59.2 is a table showing the refund amount assuming:  221 

1) inclusion of third quarter 2008 plant additions and rollforward of the depreciation 222 

reserve based on actual data (as proposed by ComEd); 2) inclusion of third quarter 2008 223 

plant additions and rollforward of the depreciation reserve based on forecasted data in the 224 

pre-remand record (data requested by ALJ Haynes in this remand proceeding), 225 

3) exclusion of third quarter 2008 plant additions and rollforward of the depreciation 226 

reserve through the second quarter using actual data (ICC Staff and AG/CUB positions), 227 

4) exclusion of third quarter 2008 plant additions and rollforward of the depreciaiton 228 

reserve using forecasted data in the pre-remand record (data requested by ALJ Haynes in 229 

this remand proceeding).  Each of these scenarios is presented using two assumed refund 230 

periods: a) October 1, 2010 through May 24, 2011 (the ComEd position) and 231 

b) September 30, 2010 through May 31, 2011 (the Staff and AG/CUB position).  All 232 

amounts exclude interest.  As I testified above, ComEd Ex. 59.1 provides an exemplary 233 

interest calculation which can be used to calculate interest accurately if  the Commission 234 

approves a refund amount and period. 235 

VI. Conclusion 236 

Q. Do you have any final observations regarding the Staff and AG/CUB testimony? 237 
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A Yes.  The Staff and AG/CUB witnesses rely on inferences while rejecting actual language 238 

and facts.  They each rely on an implication that a refund has been authorized by the 239 

Second District Opinion, when the Opinion does not so state.  Mr.  Effron relies on an 240 

implication that the Commission found the third quarter 2008 plant additions to be not 241 

“known and measureable.”  In fact, the Commission never made such a finding, as the 242 

Second District Opinion confirms.  Mr. Ostrander also relies on an implication that 243 

Mr. Griffin’s testimony supported such a Commission finding.  But, Mr. Griffin did not 244 

expressly recommend that in his rebuttal testimony, nor did he provide any analysis or 245 

facts to support such a finding.  In contrast, they oppose application of the Second 246 

District Opinion’s actual language directing the Commission consider the third quarter 247 

2008 plant additions in this proceeding on remand, and oppose consideration of the 248 

original and additional evidence regarding those additions, including the undisputable 249 

evidence that plant investments were made and have now been serving customers for 250 

over three years.   251 

Q. Does this complete your rebuttal testimony on remand? 252 

A Yes. 253 


