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AQUA ILLINOIS INC.’S MOTION TO STRIKE 
 
 

Aqua Illinois Inc. (“Aqua”) files with the Illinois Commerce Commission 

(“Commission”) this Motion to Strike the County of Lake’s (“Lake County”) Rebuttal Response 

(the “Response”) pursuant to Section 200.190 of the Commission’s Rules of Practice.  83 

Ill.Adm.Code 200.190.  For the reasons set forth below, the Response should be stricken in its 

entirety.  

INTRODUCTION 

Lake County’s “Rebuttal Response” that was filed on September 29, 2011 is neither 

testimony nor proper rebuttal testimony.  Instead, Lake County’s Response is a pleading 

containing argument best left for briefs.  Further, even assuming that the Response is somehow 

testimony, it is not proper rebuttal.  The Response does not rebut Aqua’s rebuttal testimony, nor 

does it respond to the direct testimony of the Commission Staff (“Staff”) or the Illinois Attorney 

General’s Office (“AG”).  Rather, the Response is an improper attempt to offer information that 

should have been submitted as direct testimony.  Accordingly, the Response should be stricken. 

ARGUMENT 

1. The Response is Not Testimony 

The Response is a brief, not testimony.  In fact, the Response is signed by counsel for 

Lake County.  Response, p. 4.  The presentation of argument in a pleading offered by counsel is 



 

 

not testimony, and the Response is entirely inconsistent with the manner in which testimony is 

submitted in a Commission proceeding. 

The proper form of testimony in a Commission proceeding is reflected in Aqua’s direct 

and rebuttal testimony, as well as the direct and rebuttal testimony of the Commission Staff and 

the AG.  Testimony in a Commission proceeding is offered by a witness, and presented in a 

question and answer format.1  As an intervenor in this proceeding, Lake County should have 

known the manner in which testimony is presented because, at a minimum, Aqua served its 

rebuttal testimony to Lake County after it had filed its Petition to Intervene.2  For these reasons, 

the Response should be stricken. 

2. The Response Is Not Proper Rebuttal 

Assuming that the Response is somehow testimony, it should be stricken because it is not 

rebutting either Aqua’s rebuttal testimony, or Staff’s or the AG’s direct testimony.  Rather the 

Response is an improper attempt to present direct testimony outside of the Administrative Law 

Judge’s (“ALJ”) procedural schedule for this proceeding.  Consistent with the Court’s decision in 

Northern Moraine Wastewater Reclamation Dist, v. Illinois Commerce Commission, 392 Ill. 

App. 3d 542, 575-56, 912 N.E.2d 204, 233-34 (2nd Dist. 2009)(“Moraine”), the Commission 

should strike the Response in its entirety. 

At a status hearing on June 16, 2011, the ALJ established a procedural schedule which 

designated that Staff and Intervenor testimony would be due on August 4, 2011. Tr. pp. 7-8.  On 

August 25, 2011, Lake County filed its Petition to Intervene in this proceeding, which was 

subsequently granted by the ALJ.  Pursuant to the Commission’s Rules, “an intervenor shall 

                                                            
1 The filing of testimony also is subject to other formatting requirements, as set forth in the Commission’s Rules. 83 
Ill.Adm. Code 200.110. 
2 Lake County filed its Petition to Intervene on August 25, 2011.  Aqua subsequently served its rebuttal testimony on 
September 1, 2011. 



 

 

accept the status of the record as the same exists at the time of the beginning of that person's 

intervention.” 83 Ill.Adm.Code 200.200(e).  Lake County acknowledged the Commission’s 

Rules, as it states in its Petition to Intervene “[t]hat Petitioner COUNTY is prepared to and does 

accept the record and procedural schedule to date in this docket.”  See County of Lake’s Verified 

Petition for Leave to Intervene, August 25, 2011, ¶ 5.  In this instance, Lake County intervened 

well after the time Intervenors could file direct testimony.  Consequently, having accepted the 

record and procedural schedule at the time it intervened in this matter, Lake County waived its 

right to submit direct testimony in this proceeding. 

An examination of the Response indicates clearly that Lake County seeks to present 

information that is equivalent to direct testimony.  The Response presents information about 

Lake County and raises concerns about Aqua’s proposed rate design.  This information is not 

proper rebuttal for several reasons.  First, the Response itself does not reference or respond to 

either Aqua’s rebuttal testimony or Staff or AG’s direct testimony.  Second, the attached 

affidavits of Mr. Kolb (Exhibit D) and Mr. Smith (Exhibit E) fail to reference or respond to, in 

any way, the previously filed Aqua, Staff or AG testimony.  Third, the Response also seeks to 

insert into the record Exhibits A, B and C, which were attached to Lake County’s Petition to 

Intervene.  As counsel for Aqua noted during the status hearing on September 7, 2011, Aqua 

raised the concern about the prospect of Lake County using Exhibits A, B and C for evidentiary 

purposes. Tr., pp. 30-31.  These exhibits do not relate, in any way, to the previously filed Aqua, 

Staff or AG testimony.  

The actions of Lake County are almost identical to those deemed improper by the 

Commission and affirmed in Moraine.  In Moraine, the ALJ struck rebuttal testimony that raised 

issues for the first time. Id. at 576, 912 N.E.2nd at 234.  On appeal, the 2nd District affirmed that 



 

 

decision. Id.   Here, Lake County seeks to raise rate design issues that should have been raised in 

direct testimony.  Further, Lake County offers no explanation, and there is none, as to why it 

delayed in intervening in this proceeding, or why it could not submit the information contained 

in its Response as direct testimony.  Absent any reasonable explanation, Aqua should not be 

unfairly prejudiced in having to address entirely new issues in surrebuttal testimony, while also 

preparing for evidentiary hearings scheduled later this month.3 

WHEREFORE, Aqua Illinois Inc. respectfully moves the Commission for a ruling which 

strikes Lake County’s Response in its entirety, and for all other just and appropriate relief. 

 

Dated:  October 6, 2011 
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3 Aqua further notes that Lake County’s Response also may prejudice Staff and other parties to this proceeding, as 
the established procedural schedule does not allow an opportunity for those parties to respond to the Response. 


