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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

NORTH SHORE GAS COMPANY    ) 

PEOPLES GAS LIGHT & COKE COMPANY  ) 

        ) Docket No. 11-0280 

Petition for General Increase in Delivery Service  ) Docket No. 11-0281  (cons.) 

Rates        )  

      

MOTION TO RE-OPEN THE RECORD 

OF THE PEOPLE OF THE STATE OF ILLINOIS  

AND THE CITIZENS UTILITY BOARD 

 

The People of the State of Illinois (“the People”), by Lisa Madigan, Attorney General of 

the State of Illinois; and the Citizens Utility Board, through its counsel; pursuant to Part 200.190 

of the Illinois Commerce Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 

200.190, hereby move to re-open the record in the above-captioned proceeding involving the 

proposed general increase in rates of the Peoples Gas Light & Coke Company (“PGL”) and 

North Shore Gas Company (“North Shore”) (collectively “the Companies”).  The People and 

CUB urge the Commission to re-open the record in order to admit testimony by PGL that details 

how its proposed level of plant in service to be included in the test year rate base will be affected 

by the September 30, 2011 decision of the First District Appellate Court in People ex rel. 

Madigan v. Illinois Commerce Comm’n, Case Nos. 1-10-0654, 1-10-0655, 1-10-0936, 1-10-

1790, 1-10-1846 and 1-10-1852 (slip op. of September 30, 2011) (“Madigan”).   

In its September 30, 2011 opinion, the Court held that the Commission’s approval of 

Rider ICR in the last PGL-NS rate case order constituted unlawful single-issue ratemaking.   

Without Rider ICR, the Companies’ proposed, forecasted level of infrastructure investment in 

2011 and the 2012 test year, which necessarily assumes the existence of Rider ICR and the 

Companies’ Accelerated Main Replacement Program (“AMRP”), may be significantly affected.  
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If so, the Commission could potentially approve in this case an inflated rate base that assumes a 

level of forecasted plant investment that is no longer accurate absent this testimony.  In order to 

determine the effect of the ruling on the test year level of plant in service, the Commission must 

take evidence on the Companies’ plans regarding its accelerated main replacement program and 

its forecasted level of plant investment so that the Commission has the best evidence available to 

it when making this critical decision regarding the level of test year rate base, the revenue 

requirement and, consequently, the rates customers pay. 

In support of this Motion, the People and CUB state: 

1. In ICC Docket No. 09-0166/09-0167, the Commission approved Rider ICR, an 

infrastructure cost recovery mechanism that permits the Company to earn a return of and on 

investment in its Accelerated Main Replacement Program (“AMRP”) over a benchmark level.  

North Shore Gas Company, Peoples Gas Light & Coke Company – Proposed Increase in Rates, 

ICC Docket Nos. 09-0166/09-0167, Order of January 21, 2010 at 179-180. (“2010 Order”).  In 

conjunction with the rider, the Commission also ordered the Company to complete its AMRP by 

the year 2030.  2010 Order at 196.  The Commission made clear in its 2010 Order that the rider 

was being approved to enable the AMRP: 

To be clear, the ultimate question is whether the Commission approves Rider ICR to enable 

Peoples Gas to use its experience and experts to forge ahead with the acceleration program or 

whether we do nothing. The Commission finds the record in this matter compelling. Indeed, 

we find that we exercise our discretionary authority in the most prudent manner by approving 

Rider ICR. 

 

2010 Order at 195. 

 

2. The Commission further ordered that a “baseline” provision be added to Rider ICR in order 

to exclude “ongoing legacy costs from [PGL’s] 50 year plan” and “routine operating and 

maintenance costs associated with those forecasted costs” from recovery under Rider ICR.  2010 

Order at 179.  The Commission established in its Order on Rehearing in the case an initial Rider ICR 
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Baseline of $45.28 million for the year 2011 (with subsequent escalation factors based on the Handy-

Whitman index as proposed by Peoples Gas) designed to exclude collection of the average level of 

annual investment under the Company’s prior 50- year plan through Rider ICR. See June 2, 2010 

Order on Rehearing at 10.  This baseline level was premised on Company testimony that stated that 

the average, annual level of investment on main replacement at the time was 45 miles.  Id. at 3-4.    

3. The People and CUB each appealed both the Commission’s January 21, 2010 Order and its 

June 10, 2010 Order on Rehearing that authorized approval of Rider ICR before the First District 

Appellate Court.  People ex rel. Madigan v.  Illinois Commerce Comm’n, Case Nos. 1-10-0654, 

1-10-0655 (First District).  That appeal was consolidated with other appeals filed by the 

Companies, and other stakeholders. 

4. On September 30, 2011, the First District Appellate Court issued an opinion that reversed 

the Commission’s approval of Rider ICR.  People ex rel. Madigan v.  Illinois Commerce 

Comm’n, Case Nos. 1-10-0654, 1-10-0655, 1-10-0936, 1-10-1790, 1-10-1846 and 1-10-1852 

(slip op. of September 30, 2011).  In its September 30, 2011 opinion, the Court held that the 

Commission’s approval of Rider ICR in the 2010 PGL-NS rate case order constituted unlawful 

single-issue ratemaking.  Madigan, slip op. of September 30, 2011 at 26-28.  The Court 

remanded the case to the Commission for further proceedings consistent with the opinion.  Id. at 

52.  A copy of the Court’s decision is attached to this Motion as Exhibit A. 

5. In the instant docket, Peoples Gas proposed forecasted additions to distribution plant in 

service in 2011 and 2012, the test year, that are substantially greater than the additions the 

Company incurred in 2009 or 2010.  The actual additions to distribution plant in service were 

$56.8 million and $54.5 million in 2009 and 2010, respectively (response to PGL AG 1.02), 

while in 2011 the forecasted additions to PGL distribution plant are $144.9 million, and in 2012 

the forecasted additions to PGL distribution plant are $155.8 million.  As explained in PGL 
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Exhibit 8.0, pages 9-13, the main reason for the expected increase in distribution plant additions 

is PGL’s AMRP.  The capital spending on AMRP is projected to be $124.3 million in 2011 and 

$140.4 million in 2012 (response to PGL AG 1.02), based on PGL witness Edward Doerk’s 

claim that the Company will replace 100 miles of cast and ductile iron main in each of those 

years.  PGL Ex. 8.0 at 10.
1
 

6. The Company’s testimony clearly points to the AMRP as the basis for the significantly 

increased level of spending for both 2011 and the 2012 test year.  Given the 1) link between the 

AMRP and the Commission’s approval of Rider ICR; 2) the First District Appellate Court’s 

decision in the Madigan case reversing the Commission’s approval of Rider ICR; and 3) the 

significant levels of investment included in the Company’s 2012 test year associated with the 

AMRP in this case, the record lacks information as to how last week’s appellate court ruling will 

affect the Company’s plans for AMRP investment and, indeed, whether the Company’s AMRP 

will be, in fact, even continued.  More specifically, and of particular relevance to the 

Commission’s revenue requirement decision in this case, any reduction in AMRP investment 

will affect the accuracy of the Company’s forecasted level of plant additions for the remainder of 

2011 and 2012.    

7. As the record stands today, the Commission lacks the evidence needed to evaluate the 

accuracy and soundness of the Company’s forecasted level of plant additions in light of the 

Court’s ruling.  The People and CUB urge the Commission to re-open the record in order to 

require the Companies to provide testimony that discusses how its proposed level of plant in 

service to be included in 2011 and the 2012 test year will be affected by the September 30, 2011 

decision of the First District Appellate Court.   

                                                 
1
 The Governmental and Consumer Intervenors have challenged the accuracy of the Company’s forecasted plant in 

service numbers, even assuming the existence of Rider ICR, as explained at pages 5-9 of the AG Initial Brief. 
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8. The People and CUB request that the Commission establish an expedited schedule on this 

issue in order to enable the ALJs to issue a Proposed Order in accordance with the existing 

schedule.  That being said, the People and CUB submit that the existing schedule may need to be 

modified in order to provide the ALJ the necessary amount of time to consider this issue. 

9. In the interest of proposing a schedule, the People and CUB suggest that Peoples Gas be 

required to submit testimony by no later than Wednesday, October 12, 2011.  Staff and 

Intervenors responsive testimony could then be filed one week later on October 19, 2011.  PGL 

Surrebuttal testimony, if needed, could be filed on Monday, October 24, 2011.  A brief hearing 

on the matter could be conducted later that week.  The People and CUB, however, are amenable 

to accepting other reasonable schedule proposals. 

10. By proposing to re-open the record, the People and CUB are not seeking to alter the 

existing briefing schedule (or any modification thereto as a result of the ALJs’ ruling of October 

5, 2011).  Assuming the ALJs would want to retain the existing briefing schedule, the People and 

CUB submit that the plant in service issue could be briefed separately shortly after any hearing 

conducted on the matter.   In the alternative, should the ALJs see fit, the date for filing the Reply 

brief in this case could be postponed until after this issue is resolved.   

WHEREFORE, for the reasons stated above, the People of the State of Illinois and the 

Citizens Utility Board request that the Commission re-open the record in the above-captioned 

proceeding. 

        Respectfully submitted, 

THE PEOPLE OF THE STATE OF ILLINOIS 

By LISA MADIGAN, Attorney General 
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 Janice A. Dale, Chief, Public Utilities Bureau 

Karen L. Lusson, Senior Assistant Attorney General 

Cathy Yu, Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph Street, 11
th

 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 

Facsimile: (312) 814-3212 

E-mail:  klusson@atg.state.il.us 

Email: jdale@atg.state.il.us 

Email: cyu@atg.state.il.us 

 

 

______________________________ 

      Julie Soderna, Director of Litigation 

      CITIZENS UTILITY BOARD 

      309 W. Washington, Suite 800 

      Chicago, IL  60606 

      (312) 263-4282  

      jsoderna@citizensutilityboard.org 
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