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COMMONWEALTH EDISON COMPANY’S  
VERIFIED OBJECTIONS TO THE PROCUREMENT PLAN  

OF THE ILLINOIS POWER AGENCY 

Commonwealth Edison Company (“ComEd”) submits these Verified Objections to the 

“2012 Power Procurement Plan” (“Plan”) filed by the Illinois Power Agency (“IPA”) with the 

Illinois Commerce Commission (“Commission” or “ICC”) pursuant to Section 16-111.5(d)(2) of 

the Illinois Public Utilities Act (“PUA”) (220 ILCS 5/16-111.5(d)(2)).  This Objection is verified 

by Mr. David R. Zahakaylo, who is competent to testify as to the facts he attests to.  ComEd also 

submits the Affidavit of Dr. George S. Tolley (“Tolley Aff.”) and his report (“Tolley Report”), 

attached as Appendix A.  For the convenience of the Commission and the parties a redlined 

version of the Plan reflecting ComEd’s comments is attached as Appendix B   

In general, ComEd supports the Plan and commends the IPA’s efforts.  ComEd supports 

the Plan’s definition of the actual energy and capacity products to be procured in the 2012 

procurement event and supports the process by which they will be procured.  ComEd also 

recognizes and supports the statutory renewable energy goals that the Plan also attempts to 

address.  However, several aspects of the Plan venture far outside the authority granted to the 

IPA, are unlawful under the PUA and the Illinois Power Agency Act (20 ILCS 3855/1-1 et seq. 

(“IPA Act”)), and are contrary to the public interest.  Most importantly, in several cases – such as 

the “carve out” preference for small solar generations and the incomplete and risky proposal to 

procure unspecified clean coal resources, the IPA’s proposals are ill-conceived and unlawful.  
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They are likely to increase costs, not lead to the lowest total costs over time.  Several other 

specific portions of the Plan also warrant revision to bring the Plan in line with the law and 

protect customers from needless expense and risk. 

ComEd’s Objections focus on those particular issues.1  There, the Commission should 

exercise its review authority to ensure that the final, approved Plan is lawful and supported by 

the evidence.  These Objections also initially address the process by which the Commission must 

lawfully resolve any material factual disputes arising from ComEd’s Objections and evidence or 

the objections and evidence of any other party with due process rights.   

I. THE PROCESS FOR LAWFUL ICC EVALUATION OF THE PLAN 

The Commission must decide whether to approve the Plan and what, if any, 

modifications are required.  In so doing, it must consider the Objections and responses and, if 

allowed, other competent evidence properly brought before it.  That task may require the 

Commission to resolve factual as well as legal issues.  The Commission may lawfully decide 

legal issues without holding an evidentiary hearing, but an evidentiary hearing is required both 

by state law and by constitutional due process standards if genuine factual issues must be 

resolved in order to rule on the Plan.  The PUA expressly contemplates this possibility and 

requires the Commission to address it.  Under Section 16-111.5(d)(3) of the PUA, the 

Commission must make an initial determination of “whether a hearing is necessary” within 10 

days of the filing of objections or, in this case, by October 13, 2011.2   

                                                 
1 This focus does not, however, imply that ComEd is in agreement with any or all of the other statements, 

approaches, calculations, or recommendations made in the Plan. 
2 Section 16-111.5(d)(3) of the PUA states that any objections are due “[w]ithin 5 days after the filing of 

the procurement plan” and then states that the Commission must determine if a hearing is necessary “[w]ithin 10 
days after the filing.”  220 ILCS 5/16-111.5(d)(3).  The non-specific reference to “filing” can be interpreted as 10 
days from the filing of objections and 10 days from the filing of the plan.  See Docket No. 08-0519, Administrative 
(footnote continued) 
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ComEd recognizes that, in past procurement plan cases, the Commission has determined 

that a hearing was not required.  In those cases, the Commission may have been able to decide 

the issues presented without having to resolve a genuinely contested and material issue of fact, 

i.e., without having to reject any parties competent and relevant evidence.  That may also be the 

case this year.  ComEd also notes that the IPA predicts that no hearing is necessary, because 

“Parties may file objections based on alternative policy recommendations, or present legal 

arguments regarding the Plan, and the Commission may take those written objections into 

consideration in approving or modifying the Plan” without a hearing.  IPA Petition, pp. 4-5.  

ComEd agrees.  Resolution of alternative policy recommendations or legal issues require no 

hearing, and none will be required this year if, as the IPA predicts, parties’ Objections and 

arguments are based only on policy recommendations and legal arguments.  However, ComEd 

respectfully submits that the Commission must consider the question of whether a hearing is 

required anew each year and should consider that question carefully, with no bias against a 

hearing.  The potential consequences of failing to hold a hearing when one is required are severe:  

it would put the Commission’s order, and parties’ ability to rely on it and the Plan, in needless 

jeopardy.  Moreover, an expedited hearing strictly limited to only the specific genuine and 

material factual issues that may be presented can be conducted quickly and within the schedule 

provided by law.   

                                                                                                                                                             
Law Judge (“ALJ”) Memorandum (“Memo”), p. 3 (Oct. 30, 2008); Docket No. 09-0373, ALJ Memo, p. 2 (Oct. 1, 
2009) and ALJ Supplemental Memo, p. 3 (Oct. 6, 2009); Docket No. 10-0563, ALJ Memo, p. 2 (Oct 1, 2010) and 
ALJ Supplemental Memo, p. 2 (Oct 5, 2010).  As a practical matter, and except for Docket No. 08-0519, the 
Commission has ruled on whether hearings are necessary within 10 days after the filing of the procurement plan 
based on the availability of scheduled meeting dates.  Id.  The IPA interprets this language as calling for a decision 
within 10 days from the filing of objections (see IPA Petition, p. 6), and ComEd concurs. 
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A. Standards Applicable to the Commission’s Hearing Decision  

The Commission must determine whether a hearing is necessary by applying the standard 

traditionally applied by all Illinois courts and agencies.  An evidentiary hearing or trial is needed 

if, and only if, there is a genuine issue of material fact presented by the pleadings and evidence, 

in this case the Petition and the Verified Objections.  See 735 ILCS 5/2-1005(c).  This standard 

satisfies the constitutional due process requirements applicable to all administrative actions 

involving questions of evidence, including the right to testify and cross examine witnesses.  See 

Balmoral Racing Club v. Illinois Racing Bd., 151 Ill. 2d 367, 408 (1992); Brown v. Air Pollution 

Control Bd., 37 Ill. 2d, 450, 454 (1967); Yiannopoulos v. Robinson, 247 F.2d 655, 657 (7th Cir. 

1957).  As the Illinois Supreme Court unambiguously declared, where fact testimony is at issue, 

“[t]he opportunity to cross-examine witnesses … [is] part of guaranteeing the exercise of due 

process before an administrative tribunal.”  Balmoral, 151 Ill.2d at 408. 

The same requirements are imposed by statute where factual issues are presented.  

Section 10-101 of the PUA makes clear that “contested case procedures” apply to these 

Commission proceedings.  It states, among other things, that all “investigative proceedings and 

ratemaking cases shall be considered ‘contested cases’ as defined in Section 1-30 of the Illinois 

Administrative Procedure Act [(“IAPA”)], any contrary provision therein notwithstanding.”  220 

ILCS 5/10-101.  Under the IAPA’s contested case provisions, the Commission must hold an 

evidentiary hearing if there is a dispute concerning a material fact.  People ex. rel. Illinois 

Commerce Comm’n v. Operator Communication, Inc., 281 Ill. App. 3d 297, 301 (1st Dist. 1996).  

A decision in a contested case that is not conducted with these procedural safeguards is error and 

subject to reversal on appeal for that reason alone.  Id. at 303; see also, 5 ILCS 100/10-50(c). 

In contrast, as the IPA observed, resolving legal issues or establishing policy not based on 

contested factual findings does not require an evidentiary hearing.  Judges and agencies 
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traditionally resolve cases and issues where there is no material issue of fact based on briefs and 

other written submissions, so long as they satisfy basic notice and comment requirements.  If no 

such genuine and material factual questions are presented here, the Commission may freely 

determine that no hearing is required.  

B. Application of the Hearing Standard 

Because a hearing is required to resolve factual disputes, the Commission’s decision on 

whether to hold a hearing must be made on whether the Plan and any evidence submitted 

thereafter raise a genuine and material issue of fact.  In order for there to be a genuine issue of 

material fact there must be conflicting competent evidence on an issue that must be resolved to 

reach a decision.3  Competent evidence in this case includes prefiled testimony or affidavits of 

witnesses capable of testifying on a factual issue; but does not include, for example, unverified 

pleadings or pleadings verified by counsel or others who cannot or will not be witnesses at a 

hearing).  See Steiner Elec. Co. v. NuLine Technologies, Inc., 364 Ill. App. 3d 876, 881-882 

(2006) (affidavit not meeting Rule 191 competence standards stricken; it does not create a 

material issue of fact requiring trial).  Unsupported assertions and opinions, and self-serving or 

conclusory statements also do not suffice.  See Davis v. Times Mirror Magazines, Inc., 297 

Ill.App.3d 488, 495 (1st Dist.), appeal denied, 179 Ill.2d 580 (1998).   

ComEd cannot make a definitive determination as to whether a hearing is required in this 

case in advance of considering the competently verified Objections and other evidentiary 

submissions, if any, of the parties.  However, based on the Plan, the Petition, and ComEd’s own 

                                                 
3 In the analogous context of summary judgment, where the question is if a court can decide an issue 

without an evidentiary hearing, it is also clear that competent evidence meeting Rule 191 standards is required.  
Perfection Corp. v. Lochinvar Corp., 349 Ill. App. 3d 738 (1st Dist. 2004). 
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Objections, it appears that potential genuine issues of fact are most likely to arise in the 

following areas:   

 Whether the Plan should include the procurement of renewable energy credits 

(“RECs”) with long (e.g., 20 year) terms.  If the Commission decides as a matter of 

law, policy, or uncontroverted evidence to reject this risky proposal, no hearing is 

necessary.  But, if the evidence of the risks ComEd submitted is disputed, a hearing 

would be required in order to enable the Commission to resolve the issue. 

 Whether the clean coal proposal should be part of this Plan.  Neither the IPA Act nor 

the PUA require this proposal in this year’s Plan and the IPA’s proposal is fatally 

incomplete, unsupported, and risky for customers, as shown below.  If the proposal is 

rejected on those bases, no hearing is required.  However, to the extent that there is an 

evidentiary dispute that must be resolved, e.g., about the cost of a clean coal facility, a 

hearing would be needed. 

 Whether a special preference and an ill-defined special process should be established 

for RECs from small solar projects.4  As noted below, this proposal is illegal, and if it 

is rejected for that reason, no hearing is required.  However, should a factual dispute 

about, for example, the added costs of this proposal arise and require resolution, a 

hearing will be required.   

                                                 
4 Plan, pp. 53-4. 
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Of course, different or additional factual disputes may arise based on other parties’ Objections 

and any evidentiary submissions made with them.  Moreover, ComEd takes no advance position 

on the procedural rights of parties who are neither regulated nor have a property interest.5  

ComEd is aware of concerns that holding a hearing in the time required could be difficult 

or complicated.  However, concerns about efficiency or complexity cannot obviate the need to 

follow the IAPA and fully vindicate due process rights.  Thus, although similar concerns were 

raised by the Illinois Racing Board in Balmoral, the Supreme Court made clear that procedural 

rights must be protected.  Moreover, because a hearing is required only on the areas of genuine 

and material factual dispute, its scope can be carefully defined and strictly limited.  Parties legal 

and policy positions need not be debated at an evidentiary hearing, any more than parties with 

purely legal positions can avoid summary judgment in a court.  

The Commission’s Rules of Practice also allow a “paper hearing” with the stipulated 

agreement of “all parties, Staff and the [ALJ].”  83 Ill. Admin. Code § 200.525(b).  This 

consensual procedure satisfies all due process and statutory requirements.  While ComEd cannot 

determine in advance if a paper hearing would be appropriate, the Commission should consider 

that option, should there be factual issues.   

ComEd respectfully urges the ALJ and the Commission to establish a schedule shortly 

after the review of the Objections.  Because of the 90-day statutory deadline, establishing a 

schedule in a piecemeal fashion, or later in the process, makes planning more difficult for all.  

ComEd suggests that the competently verified Objections and any affidavits submitted therewith 

                                                 
5 The IPA last year argued that some parties – in that case, the potential vendor Iberdrola Renewables – 

lacked a protected due process interest.  See IPA’s Opposition to Iberdrola’s Emergency Motion for 
Reconsideration, ICC Docket No. 10-0563 (Oct. 18, 2010) at 4-5.  ComEd takes no position on that argument other 
than to point out that ComEd plainly does have due process rights, as ComEd will be required to commit to multi-
billion dollar contracts pursuant to the Plan. 



 

8 

be deemed pre-filed testimony, and that all parties be permitted to file two rounds of additional 

submissions, as the Commission has traditionally allowed.6  If a live hearing is required, it can be 

held a few days after the last submissions are filed and, as noted above, be precisely defined and 

restricted to specific factual disputes.   

Based on the intervals adopted last year, ComEd recommends that responses to 

objections be due October 17, 2011, and replies to responses be due October 26, 2011, along 

with any related testimony or affidavits.  If genuine and material factual issues are presented, 

ComEd recommends that (if a paper hearing is not agreed to), a hearing be held the week of 

October 31.  This schedule, or one like it, satisfies due process requirements and permits the 

Commission to meet its deadline with a sustainable final order. 

II. GIVEN THE EXTREME UNCERTAINTY OF THE FUTURE COMED 
LOAD, THE PROPOSAL TO PROCURE RENEWABLE ENERGY 
CREDITS (“RECS”) FOR UP TO 20 YEARS IS UNREASONABLE 

The IPA proposes to solicit bids for RECs for periods up to 20 years.7  ComEd supports 

the proposal to procure RECs instead of a bundled energy and REC product.  However, ComEd 

is very concerned about procuring RECs on a long-term basis given the recent surge in retail 

customers – individually and through municipal aggregation – switching their supply service 

from ComEd to alternative retail electric suppliers (“ARES”), and the extreme uncertainty about 

ComEd’s future load.  In addition, the dollars committed to long term renewables pursuant to the 

2010 Plan already account for over 45% of the current renewables budget.  Furthermore, given 

                                                 
6 ComEd notes that the IPA purports to “reserve[] its right to file responsive comments to the 

Commission.”  IPA Petition, p. 6.  Neither the IPA Act nor the applicable provision of the PUA, Section 16-
111.5(d)(3), grant the IPA any unique right to respond.  Indeed, affording one party a unique status potentially raises 
due process issues.  ComEd, rather, believes that, the Commission should allow all parties – including the IPA – the 
opportunity to respond and reply, as in past years and other significant Commission cases.   

7 Plan, p. 53. 
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the success of last year’s short-term REC procurement, i.e., the IPA obtained RECs for under $1, 

ComEd sees no basis for the IPA’s proposal to purchase additional, and much more expensive, 

long-term RECs for customers while displacing low cost short-term RECs.  

A. ComEd’s Future Load is Highly Uncertain 

In load forecasting, 20 years is a very long time.  Even over far shorter periods, total load 

in northern Illinois is driven by uncertain economic factors.  One need look no further than the 

first year of Residual Volumes in Tables Q and R in the IPA Plan to see that that forecast 

uncertainty has already led to over-procurement of energy in some periods with a time horizon of 

only a few years.  Significant competitive developments – including municipal aggregation – are 

making ComEd’s share of total load increasingly uncertain.  The Plan acknowledges this load 

share risk, stating that “the IPA anticipates that the policy supporting competitive electricity 

markets will continue and strengthen, and that a portion of the eligible retail consumers currently 

served through the IPA portfolio will migrate towards ARES options.”8  Similarly, in 

commenting on the Plan, the IPA’s Director, Mr. Pruitt, stated: “We’ll be buying less power; 

we’ll be buying less capacity.  Long term, the Agency may not be needed.”9  ComEd very much 

agrees that a dramatic acceleration in customer switching is currently underway; especially in the 

residential sector.  The resulting uncertain but profound effect on load makes procurement of 20-

year supply unwise.  

As described in ComEd’s forecast, in a period of three short months the number of 

residential customers taking ARES service increased from essentially zero in March 2011 to over 

70,000 in June 2011, and was projected to continue to grow at a pace of about 700 customers per 

                                                 
8 Plan, p. 3. 
9 Megawatt Daily, August 17, 2011, p. 8. 
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day.10  Since ComEd submitted its forecast on July 15, 2011, the pace of residential switching 

has increased.  From June 1, 2011 to August 12, 2011, residential enrollment with ARES 

averaged 1,150 customers per day.  If this trend were to continue, it could easily result that over 

a million residential customers switch to ARES service over the next two or three years.  Given 

that approximately 80% of the usage for which energy will be procured in the June 2012 to May 

2013 time period is residential usage – and residential switching is just in the formative stages – 

it is clearly wise to proceed with caution given the significant switching uncertainty facing the 

IPA.  ComEd also agrees with Mr. Pruitt’s assessment that over the long term it is a possibility 

that the number of customers who take energy from ComEd that is procured pursuant to an IPA 

plan could fall to near zero.   

In the forecast that it presented to the IPA, ComEd also highlighted the municipal 

aggregation phenomenon and how ComEd expects it to grow over the next few years.  In Table 

A in the Plan,11 the IPA presents the Current Status of Municipal Aggregation in Illinois.  Table 

A indicates that approximately 20 communities have taken steps just within the last year to 

aggregate the load of their citizens and switch that load to service from an ARES.  ComEd is 

forecasting that an additional 60 communities will pass referendum approving municipal 

aggregation in the Spring of 2012, and that the average size of these municipalities will be 

double the size of the 19 municipalities that have already passed referendums related to 

municipal aggregation.12   However, as ComEd pointed out in its forecast, it is very difficult at 

                                                 
10 See ComEd’s forecast, Attachment B to the Plan, pp. 11-12.. 
11 Plan, p. 3. 
12 See Attachment B to the Plan, pp. 12-13. 
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this point to project the future pace of residential switching.13  Even the low case in ComEd’s 

forecast could be substantially underestimating the amount of switching that will actually occur.  

Moreover, this forecast only covers a five year period; not the far more uncertain 20-year period 

for which the IPA proposes to procure RECs. 

The IPA further notes in the Plan that “[d]ue to potential customer migration … specific 

annual Renewable Resource Budgets [“RRB”] are variable.”14  ComEd fully supports the IPA’s 

conclusion that the RRB will change with ComEd’s retained load, which, as noted above, is 

expected to decrease sharply over the next few years and may eventually fall to zero.  Given that 

the RPS targets and annual RRB for each of the next 20 years are extremely uncertain, but 

clearly declining, additional long-term procurement poses serious risk, both to ComEd’s bundled 

customers and also to winning suppliers that may have their contracted amounts cut as costs 

exceed caps in future years.  ComEd cannot, therefore, support the purchase of RECs on a long-

term basis.  This is especially true given that long-term procurement is not necessary.  As 

discussed below, the availability and cost-effectiveness of short-term RECs that can meet the 

same renewable resource goals with far less risk is proven. 

B. Long-Term Renewables Already Account for Over 45% of the 
Renewables Budget 

In its Order in Docket No. 09-0373,15 the Commission approved the procurement of 

1,400,000 MWHs of renewable energy for a term of 20 years.  Pursuant to that authorization, the 

IPA procured for ComEd 1,261,725 MWHs of renewable energy, i.e., both energy and RECs, at 

an average bundled price of $55.18 per MWH.  Using the REC budget as a guide, the REC 

                                                 
13 Attachment B to Plan, p. 12. 
14 Plan, p. 1. 
15 Illinois Power Agency, ICC Docket No. 09-0373 (Order, Dec. 28, 2009), pp. 115-20. 
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component of those long-term bundled renewable energy contracts consume approximately 46% 

of the $49,419,560 renewable resource budget for this year ($22.868M ÷ $49.420M = 46.27%).16 

Long-term renewables already account for a significant portion of the renewables budget.  

The IPA’s proposal to procure significant additional amounts of long-term renewables would 

result in a very unbalanced portfolio and should not be pursued. 

C. Short-Term RECs are Relatively Inexpensive 

It is not at all clear why the IPA is proposing to procure additional long-term renewables 

when short-term RECs can be purchased relatively inexpensively.  In the last REC procurement, 

held just several months ago, the IPA procured over two million RECs for a 1-year term for an 

average price of $0.95 each.17  Given the availability and low price of short-term RECs, it is 

unreasonable to so heavily balance the renewable portfolio with long-term renewables. 

D. If Long-Term RECs are to be Procured, the ICC  
Should Revise How the Plan Would Procure Them 

If the Commission decides to procure some additional long-term RECs, ComEd urges it 

to reduce the maximum contract term from 20 years to 10 years.  This change will reduce the 

uncertainty surrounding the amount of “eligible load” over their term and reduce, but far from 

eliminate, the risks that the IPA will purchase more renewable energy resources than is needed or 

that there will be insufficient customers left to pay for those resources.18   

                                                 
16 The actual portion of the current renewable resource budget consumed by the procurement of 20-year 

renewable energy contracts can only be computed based on confidential data, but should not vary significantly from 
this calculation based on publicly available data. 

17 Illinois Commerce Commission Public Notice of Winning Bidders and Average Prices, May 24, 2011. 
18 In this event, the second sub-bullet on page 53 of the Plan should, for clarity, read “Consistent with the 

Act, apply the Rate Cap to the 10 year volumes calculated above to establish annual Renewable Resource Budgets 
(RRBs) for each year in the series” and the fourth sub-bullet on page 53 should be changed to “Factor each annual 
NRRB by 50% and solicit REC bids for up to a 10 year horizon using the factored NRRB as a hard budget limit for 
all Long Term Renewable contracts.” 



 

13 

Furthermore, ComEd does not believe the Procurement Administrator can reasonably 

evaluate and compare all possible combinations of contract terms between 1 and 10 years as 

contemplated by the IPA Plan.  Also, as more bid terms are allowed, the expected liquidity of 

each term will tend to decline and the expected price will tend to rise.  For all these reasons, the 

IPA needs to provide greater clarity on how various contract terms can be fairly compared and 

cost-effectively procured before such a long-term procurement is allowed. 

III. THE PLAN’S CLEAN COAL PROPOSAL IS INCOMPLETE, 
UNSUPPORTED, UNREASONABLE, AND RISKY FOR CUSTOMERS 

The Plan contains provisions apparently aimed at promoting the development of clean 

coal resources.  While omitting important details, the Plan “seek[s] proposals for both Utilities 

for up to 250 MW of electricity generated by advanced clean coal technologies that capture and 

sequester carbon dioxide emissions.”19 

ComEd supports the development of cost-effective renewables and clean coal 

technologies.  ComEd does not, however, believe that promoting clean coal means committing 

significant amounts of customers’ money to proposals that are uneconomic.  Unfortunately, by 

pushing to acquire clean coal through an incomplete proposal that omits critical terms and lacks 

safeguards assuring customers of least-cost energy over time, the Plan will not support the 

development of clean coal in a legal, appropriate and efficient manner. 

First and foremost, the IPA Act and PUA correctly – and repeatedly – recognize the 

importance of protecting customers by requiring the Plan to procure energy at the “lowest total 

                                                 
19 Plan, p. 59.  ComEd understands this proposal to contemplate clean coal proposals for up to 250MW in 

total for both Ameren Illinois Company (“Ameren”) and ComEd combined, not separate proposals totaling up to 
500 MW.  
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cost over time.”20  In the case of future clean coal technology, the IPA Act also recognizes it by 

requiring the IPA to include electricity generated from clean coal facilities in a procurement plan 

only at such time as the utilities are required to enter into sourcing agreements with the initial 

clean coal facility.21  No such entity or agreements exist at this time.  Thus, it is neither necessary 

nor appropriate to include this proposal in the current Plan.  

The IPA can propose a procurement plan that includes the purchase of electricity from 

clean coal facilities other than the initial clean coal facility, but only where that purchase meets 

the law’s other requirements.  Such a proposal is, moreover, also subject to Commission 

approval under the PUA’s standards and customer protections.  Here, however, the IPA provides 

absolutely no discussion – let alone the evidence that is required – demonstrating how 

purchasing capacity from a hypothetical clean coal facility in 2012 meets the PUA’s “lowest 

total cost over time” standard.  This is understandable given that, at present, such facilities are 

among the most expensive sources of energy, as evidenced by Dr. Tolley’s analysis of current 

clean coal facility costs (Tolley Aff.) and the recent analysis and report sponsored by the 

Commission regarding Tenaska’s proposed Taylorville Energy Center (“TEC”). 

The IPA’s proposal also leaves many important provisions of the proposed procurement 

unstated and key issues surrounding the proposed process unresolved.  For example, the Plan 

provides almost no details about the type of long-term sourcing agreement envisioned, or its 

terms.  Without the Plan specifying basic information about the terms and process of 

procurement, the Commission cannot evaluate the costs and risks of this proposal.   

                                                 
20 220 ILC 5/16-111.5(d)(4). 
21 20 ILCS 3855/1-75(d)(1). 
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Finally, the Plan’s proposal is unreasonable because it would impose the cost of clean 

coal solely on the utilities’ eligible retail customers.  This is highly unfair and inconsistent with 

the IPA Act, which provides for any such costs to be borne by all customers – including ARES’ 

customers.  In addition, given the extreme uncertainty of ComEd’s future load, as was discussed 

above, the procurement of additional resources on a long-term basis is not a prudent proposal at 

this time.   

For these reasons, the Commission should delete Section 4.1 of the Plan, or, in the 

alternative, replace it with the provision provided in the attached redlined version of the Plan. 

A. There is No Requirement to Include the Procurement of Energy from 
a Clean Coal Facility in the Plan Unless a Clean Coal Facility Exists 
and Appropriate Legislative Approvals Are Obtained 

The IPA Act calls on a procurement plan to include electricity generated by a clean coal 

facility, but does so in the context of requiring utilities to acquire energy through a sourcing 

agreement with an initial clean coal facility under certain circumstances and subject to consumer 

protections.22  The fact that a sourcing agreement precedes the need to include clean coal in a 

Plan is also manifest in the law’s requirements that such sourcing agreements are “deemed … 

compli[ance] with the clean coal portfolio standard” and “considered pre-existing contracts in 

such utility’s procurement plans for eligible retail customers.”23  Similarly, the inclusion of 

additional electricity generated by a clean coal facility in a procurement plan refers to 

discretionary procurements to meet “the goal” that “25% of the electricity used in the State shall 

be generated by cost-effective clean coal facilities” by January 1, 2025.24 

                                                 
22 20 ILCS 3855/1-75(d)(1). 
23 20 ILCS 3855/1-75(d)(1)(C) and (3)(B)(iv). 
24 20 ILCS 3855/1-75(d)(1). 
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This has been the understanding and interpretation of this section of the IPA Act by all 

parties, including the IPA and the Commission, since it became effective.  The clean coal 

portfolio standards were added to the IPA Act by Public Act 95-1027, effective on June 1, 2009.  

The current Plan is the third procurement plan that the IPA has developed since that time.  In 

neither of the prior two plans did the IPA interpret the IPA Act to require the inclusion of clean 

coal energy prior to the existence of any sourcing agreement with an initial clean coal facility, 

and those plans contained no such proposals.25  The Commission reviewed both plans in 

docketed proceedings.  No party to those proceedings raised any claim that the plans were 

required to include clean coal energy, and the Commission approved both plans without 

reference to clean coal.26  All parties understood that there was no need to deal with clean coal 

facilities in a procurement plan until some entity succeeded in getting its facility qualified as the 

initial clean coal facility and approved by the General Assembly.   

That has not occurred.  No entity currently qualifies as an initial clean coal facility with 

which utilities and ARES are required to enter into sourcing agreements.  The IPA Act, 

moreover, sets out very specific criteria that an entity must meet to qualify as an initial clean coal 

facility.  Among those criteria is the requirement that the entity have the initial clean coal facility 

approved by the Illinois General Assembly, including approval of the projected price for 

electricity, the projected impact on residential and small business customers' bills over the life of 

the sourcing agreements, and the maximum allowable return on equity for the project.27  No 

                                                 
25 See Illinois Power Agency Power Procurement Plan to the Illinois Commerce Commission, September 

30, 2009; filed in ICC Docket No. 09-0373; and Illinois Power Agency Draft Power Procurement Plan, September 
29, 2010, filed in ICC Docket No. 10-0563. 

26 See Order of December 29, 2009 in Docket No. 09-0373; and Order of December 21, 2010 in Docket 
No. 10-0563. 

27 20 ILCS 3855/1-75(d)(3) and (4). 
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entity has met these statutory requirements.  Thus, there is no initial clean coal facility with 

which ComEd is required to enter into a sourcing agreement, and there should be no separate 

requirement to include electricity from a clean coal facility in the Plan.  

Similarly, the IPA Act requires the Commission to consider sourcing agreements with 

retrofitted clean coal facilities in connection with the procurement planning process, but only at 

such time as the owners of such facilities present the Commission and the IPA with proposed 

sourcing agreements with both utilities and ARES.28  However, no such sourcing agreements 

have been presented to either the IPA or the Commission.  The Plan also mischaracterizes the 

statute in indicating that “Section 1-75(d) of the IPA Act includes a requirement that annual 

procurement plans shall consider sourcing agreements covering electricity generated by 

[retrofitted clean coal plants].”29  The referred to “requirement” is in item (5) of Section 1-75(d) 

and states that “[d]uring the … procurement planning process …, the Agency and the 

Commission shall consider sourcing agreements covering electricity generated by [retrofitted 

clean coal plants].”30  In any event, such sourcing agreements are also optional and subject to the 

Commission’s approval. 

Finally, there is no other provision in the IPA Act that now requires a utility to procure 

energy from any other clean coal facility.  While the IPA “may” also seek to include in its 

proposed plan the procurement of energy from clean coal facilities that do not qualify as the 

                                                 
28 20 ILCS 3855/1-75(d)(5). 
29 Plan, p. 59. 
30 20 ILCS 2855/1-75(d)(5).  Similarly, the Plan’s statement that “under the IPA Act, the IPA’s 

‘procurement planning process’ may propose to the IPA sourcing agreements ‘with utilities’ required to comply 
with’ 220 ILCS 5/16-115(5)(d)” refers to a Section of the PUA that only applies to utilities operating outside their 
service area.  Plan, p. 59.  There is no Section 16-115(5)(d) of the PUA and ComEd believes the IPA intended to 
refer to Section 16-115(d)(5) as referenced to in Section 1-75(d)(5) of the IPA Act.  220 ILCS 5/16-115(d)(5); 20 
ILCS 3855/1-75(d)(5).  The “utilities” required to comply with Section 16-115(d)(5) of the PUA are “[e]lectric 
utilities serving retail customers outside their service areas ….”  See 220 ILCS 5/16-116(c). 
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initial clean coal facility, such a proposal is subject to the approval of the Commission and is also 

subject to the other standards of the law, including being able to assure the Commission that it 

will ensure electric service at the lowest total cost over time.  The same is true of the goal of 

obtaining 25% of the state’s electricity from clean coal facilities by 2025.  This is an optional 

goal, subject to the approval of the Commission,31 and also to other limitations, including 

protecting customers from costs and risk. 

In sum, the PUA allows the Commission to approve a procurement plan 32 only if it 

determines that the plan: 

will ensure adequate, reliable, affordable, efficient, and environmentally 
sustainable electric service at the lowest total cost over time, taking into account 
any benefits of price stability. 

The IPA offers no support for how its current proposal meets this standard.   

B. The IPA’s Proposal Will Not Result in the Lowest Total Cost Over 
Time for Electric Service 

The IPA’s proposal to procure energy on a long-term basis from clean coal facilities 

cannot be shown to result in the lowest total cost over time for electric service, for several 

independent reasons.   

1. Clean Coal is Not Now Least Cost 

Available data consistently places the levelized cost of such energy well above the 

levelized cost of energy (“LCOE”)33 generated from other types of new baseload generation 

                                                 
31 20 ILCS 3855/1-75(d)(1). 
32 220 ILCS 5/16-111.5(d)(4). 
33 LCOE is the price per MWH needed to pay for every MWH generated during the plant’s life in order to 

recover all of its cost.  Consequently, LCOE’s tend to be higher than market prices today, which will grow over 
time, or the stated prices under long term renewable power purchase agreements executed in 2010, which will 
increase 2% annually and do not reflect the capacity value of those resources. 
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technologies.  An analysis conducted by Dr. George S. Tolley of cost estimates applicable to 

different types of generation shows that the LCOE for clean coal is not only not the lowest total 

cost over time, it is consistently among the highest for new generation.34  Table 1, below, 

summarizes the results of Dr. Tolley’s analysis for three major information sources by generation 

type35: 

                                                 
34 Tolley Report, p. 1.  This report and an affidavit authenticating and adopting it are included in Appendix 

A hereto.  
35 Tolley Report, p. 4. 
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Table 1.  Levelized Cost Estimates ($/MWh) 

 
 
 
  

U.S. EIA/DOE36 
 (2009$/MWh) 

 
 

Electric Power Research 
Institute37 

(2010$/MWh) 
 

Boston Pacific 
Company, Inc. and 

MPR Associates, 
Inc.38 

(2010$/MWh) 

Baseload 

Advanced coal with CCS $137 $95 $213 

Advanced nuclear $114 $82 $115 

Advanced coal $110 $71 $147 

Conventional coal $95 Not provided Not provided 

Hydro $91 Not provided Not provided 

Natural gas – CCC $65 $64 $157 

Non-Baseload 

Solar – PV $211 $349 $420 

Wind –on-shore $96 $107 $105 

This conclusion is reinforced by the Commission’s own recent Analysis of the 

Taylorville Energy Center Facility (“ICC TEC Report”)39 that was submitted to the Illinois 

General Assembly.  The ICC TEC Report adopted the Boston Pacific Company, Inc. and MPR 

                                                 
36 U.S. Energy Information Administration, Annual Energy Outlook 2011, April 2011.  Estimates are for 

plants entering service by 2016; used average reported, rounded to nearest dollar. 
37 Electric Power Research Institute, “Program on Technology Innovation:  Integrated Generation 

Technology Options,” June 2011; for plant technologies in service as of 2015 except advanced coal with CCS, 
which has a service date of 2025; used midpoint of range, rounded to nearest dollar; used advanced coal IGCC 
which has a higher cost than advanced coal PC – SC or advanced coal PC - USC. 

38 Boston Pacific Company, Inc. and MPR Associates, Inc., Task 6 Report, “A Comparison of Taylorville 
Electricity Costs with those of Other Generation Options and an Assessment of Taylorville’s Effect on Other Market 
Participants,” for Illinois Commerce Commission regarding Tenaska Taylorville LLC, June 2010.  Estimates are for 
plants entering service between 2015 and 2017; used midpoint of range, rounded to nearest dollar; used single value 
base case for Tenaska Taylorville in advanced coal with CCS.   

39 Available at http://www.icc.illinois.gov/downloads/public/1%20TEC%20Report.pdf. 
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Associates, Inc. (“BP/MPR”) levelized cost estimates and found that “the cost associated with 

electricity generated by the TEC is substantially higher than that which is associated with other 

types of generation facilities ….”40 

2. Given the Significant Future Uncertainty of Load, Entering 
Into Still More Long-Term Contracts is Unreasonable 

The IPA’s clean coal proposal also will not ensure the “lowest total cost over time” 

because it increases customers’ exposure to the many costs and risks associated with long-term 

contracts in general in today’s wholesale markets, which the IPA has not addressed.  For 

example, wholesale markets for electricity products with longer delivery periods are less liquid, 

and the lack of transparent market prices at this time for longer-term delivery periods adds 

additional uncertainty for bidders in developing bids, for regulators in evaluating bids, and for 

default service providers in developing collateral requirements to protect customers from 

financial exposure associated with supplier default. 

Moreover, in the section above discussing the IPA’s proposal to procure RECs on a long-

term basis, ComEd pointed out how unreasonable such a proposal was given the recent surge in 

customers switching to ARES and the consequent great uncertainty about the size of ComEd’s 

future load.  The same reasoning applies here.  As more and more customers switch to ARES 

supply, fewer customers remain to absorb the cost of long-term contracts.  This is unfair to those 

remaining customers.  Eventually, the cost of those long-term resources will exceed the 

applicable cap and purchases must be curtailed.  That is unfair to suppliers.   

                                                 
40 ICC TEC Report, pp. 2, 23-4.  The BP/MPR report is also an attachment to the ICC TEC Report. 
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3. The IPA Proposal is Incomplete in Critical Respects  

The IPA’s clean coal scheme also cannot be shown to ensure the lowest total costs over 

time because it is incomplete.  It leaves many decisions critical to customers’ costs and risk 

unstated or unresolved.  For example, the Plan provides almost no details about the type of long-

term sourcing agreement envisioned.  Will such sourcing agreement provide for a fixed or a 

variable price?  Importantly, will it use a formula type rate as set out in the IPA Act for the initial 

clean coal facility?  That type of rate will permit the supplier to increase its price in the future on 

an annual basis for unknown amounts.  It is difficult to see how such an arrangement could result 

in the lowest total cost over time.  Will the sourcing agreements assign cost and performance 

risks to the clean coal facilities?  If not, how can such sourcing agreements ever “ensure 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time ….” 

* * * 

For these reasons, the Commission cannot find that the IPA’s proposal to procure energy 

generated by advanced clean coal technologies that capture and sequester carbon dioxide 

emissions will ensure reliable and affordable electric service at the lowest total cost over time.  

Hence, such resources should not be included as part of this Plan. 

C. The Plan Is Inconsistent with the IPA Act and Unfairly 
Discriminates Against Eligible Retail Customers of Utilities 

The IPA proposes that ComEd and Ameren procure up to 250 MW of clean coal 

generated electricity.  The IPA makes no proposal for the ARES to procure any clean coal 

energy.  Nor does it appear that the IPA has any authority to procure clean coal energy on behalf 

of the ARES, or to compel them to procure such energy.  Consequently, the IPA proposal would 
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burden only utility supply customers with the obligation to subsidize a clean coal facility.  This 

discriminates against utility supply customers and is inconsistent with the IPA Act. 

It is evident that the intent of the Illinois General Assembly was to spread the cost of any 

clean coal energy that might be procured among all retail customers in the state.  The IPA Act 

provides that all clean coal is to be procured pursuant to “sourcing agreements”41 and sets forth 

in much detail many of the terms of the sourcing agreement.42  One of those terms is the quantity 

of energy that a utility is required to buy from any one facility.  That quantity is equal to the 

utility’s share of retail sales of energy in the state as a percentage of all sales of energy in the 

state by all utilities and ARES.  This sharing of the output concept is reinforced by the further 

statutory requirement for ARES to source energy from clean coal facilities in a manner similar to 

the utilities’ obligations.43  Similarly, the IPA Act further provides that when retrofitted clean 

coal facilities want to sell the output of their facilities, they must present the IPA with sourcing 

agreements from both the utilities and the ARES.44 

However, the IPA proposes to make only the utilities’ customers bear the cost of the 

clean coal facilities.  This is very unfair to the utilities’ customers and inconsistent with the IPA 

Act.  It is also counterproductive.  Imposing additional costs only on the utilities’ customers will 

result in those customers switching to ARES in ever increasing numbers to avoid those costs.  

The utilities’ remaining supply customers will then be left with the obligation to absorb a still 

larger share of the additional costs, thus incenting even more of the remaining customers to 

                                                 
41 20 ILCS 3855/1-75(d)(1). 
42 20 ILCS 3855/1-75(d)(3). 
43 220 ILCS 5/16-115(d)(5). 
44 20 ILCS 3855/1-75(d)(5). 



 

24 

switch.  Eventually, there will not be enough utility customers left to support purchases under the 

sourcing agreements. 

IV. THE PROPOSAL TO CARVE OUT A SPECIAL PREFERENCE FOR 
SMALL AND MID-SIZED SOLAR RENEWABLE ENERGY 
CREDITS (“SRECS”) IS ILLEGAL AND UNREASONABLE 

The IPA proposes to require the procurement of no less than 25% of the solar renewable 

energy procurement obligation from small and mid-size distributed systems in Illinois.45  ComEd 

supports the development of efficient and cost-effective solar resources, but the IPA’s proposal is 

inconsistent with both the IPA Act and the PUA, and will result in consumers paying 

unreasonably high prices for renewables.  However, as ComEd points out at the end of this 

Section, while those faults are serious, they can be corrected with modest revisions to the Plan.  

A. Neither the IPA Act nor the PUA Create or Allow a 
Preference for the Procurement of SRECs Based on the 
Size or Type of the Solar Generation Facility 

Section 75(c)(1) of the IPA Act creates a special statutory preference for solar renewable 

energy resources, provided they are available and cost-effective.  Its language is precise.  It does 

not provide for any additional carve-out or preference for solar renewable energy resources 

based on the size of the system that captures the solar energy or whether the system is 

“distributed” (connects to the distribution system).   

Moreover, nothing in either the IPA Act or the PUA purports to give the IPA or the 

Commission any authority to create any preferences on their own.  Where preferences are 

authorized, the IPA Act spells them out.  The preferences for Wind RECs, Solar RECS, Illinois 

resources (a preference that expired in June 2011), and resources in Illinois and adjoining states 

(still in effect) are spelled out.  If the General Assembly had intended there to be a preference for 

                                                 
45 Plan, pp. 53-4. 
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distributed SRECs, that preference would appear in the Act they passed.  There is no such 

preference in the law. 

In fact, the law is directly to the contrary.  The PUA provides for the procurement of 

renewables through a request for proposal competitive bidding process (“RFP”) in which the 

selection of winning bids is made “on the basis of price.”46  That process ensures that 

procurements satisfy the “lowest total cost over time” test.  The IPA’s proposal to select some of 

the winning bids on the basis of the size of their solar system, or because they are “distributed,” 

is inconsistent with the IPA Act and the PUA and should be rejected. 

The IPA’s proposal would also effectively rescind the SREC preference that the General 

Assembly did adopt.  The IPA Act grants a statutory preference to all solar generation owners, 

giving them alone access to a prescribed portion of the renewables requirements.  However, the 

IPA would entirely disallow larger solar generation owners from bidding on a significant portion 

of this resource that was legislatively apportioned to all solar generation owners.  Besides being 

wholly unfair to the larger solar generation owners who are entitled to the full benefit of their 

legislatively-granted preference, this is plainly illegal.  Whatever their arguments are when the 

law is silent, the IPA cannot seriously argue that it has the authority to take away legislatively-

granted preferences from owners to whom those preferences are expressly granted.  

Similarly, the proposal to procure SRECs from facilities located in Illinois is also 

inconsistent with the IPA Act.  The preference in the IPA Act for procuring renewables from 

facilities located in Illinois expired on June 1, 2011.  Currently, the statutory preference is for 

facilities located in Illinois and adjoining states.  The IPA’s proposal to nonetheless extend a 

preference to facilities located in Illinois violates that law. 

                                                 
46 220 ILCS 5/16-111.5(e)(4). 
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B. Holding Separate Procurements For Different REC Types Results in 
Higher REC Prices 

The Plan describes two different types of distributed SREC procurement programs that 

the IPA intends to consider.  However, both of these programs will raise costs to consumers by 

limiting participation in the bidding process.  Reducing the competitiveness of the auction 

process, either by holding separate auctions or awarding some bidders a contract even if they do 

not participate in the auction, as in the “standard contract offer program,” will likely raise the 

average price paid for the resulting SRECs.  This conclusion follows without even taking into 

account the temptation for bidders in such a process – who know they are facing fewer 

competitors – to raise their bids above what they would have been in a fully competitive auction. 

C. The IPA’s Standard Offer Program is Illegal and Unreasonable 

The first type of program that the IPA intends to consider to implement the illegal 

preference is a fixed-price, long-term, standard offer contract program in which an initial 

contract price is based on the auction clearing prices for SRECs from the IPA’s Spring 2012 

auction.  Apparently, these prices are then to be adjusted annually in order to track the market 

(“Standard Offer Program”).47  All of the flaws noted in sections IV(A) and (B) above apply to 

this specific program.  It is illegal, reduces competition, allows non-participants to “win” an 

auction-based contract, and will drive up prices.  It will also be very impractical and costly to 

implement.  Moreover, this program is inconsistent with the law in several other ways.   

                                                 
47 Plan, pp. 53. 
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1. The Standard Offer Program is Inconsistent with the PUA 

The PUA provides for the use of a RFP competitive procurement process in which the 

winning bidders are selected on the basis of price.48 The standard Offer Program does not include 

the use of a competitive process at all.  Instead, it appears that the IPA intends to award contracts 

to particular small and mid-sized owners on the basis of unspecified criteria.  Whatever those 

criteria are, price is not one of them, as the IPA proposes to pay all such winners the same fixed 

price for their SRECs. 

Furthermore, this program unfairly allows eligible market participants multiple 

opportunities to be awarded a contract, at many different times.  Other market participants are 

allowed only one opportunity to bid and, perhaps even more importantly, cannot adjust their bids 

over time as market conditions change or as they learn more about the prevailing price.  

Standardized procurement works to get the lowest price because all participants have the same 

opportunity to bid using the same market costs at the same point in time.  When some 

participants know that they have additional opportunities to win, even if they do not bid the 

lowest cost the first time, the process does not generate the lowest cost possible for consumers.   

Without the use of a competitive procurement process, the IPA cannot demonstrate that 

its proposal to meet the SREC preference in the law will result in “the lowest total cost over 

time” for electric service.49  Indeed, the IPA makes no attempt whatsoever to make that showing.  

Since the Commission must apply “the lowest total cost over time” standard in considering 

whether to approve a procurement plan, it cannot approve the proposed Standard Offer Program.  

                                                 
48 220 ILCS 5/16-111.5(e)(4). 
49 220 ILCS 5/16-111.5(d)(4). 
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If contracts to supply SRECs are not awarded to the bidders with the lowest bids, there is simply 

no basis on which the Commission could make such a finding. 

2. The Standard Offer Program is Impractical and Costly to Implement 

The Standard Offer Program apparently would require ComEd to enter into agreements 

directly with each supplier.  These suppliers could own generation as small as 2 or 3 kW, while 

one standard SREC is 1 MWH.  Thus, ComEd will have to enter into agreements with a very 

large number of suppliers, many of whom will be residential customers who are undoubtedly 

unfamiliar with contracts and performance obligations thereunder.  This will dramatically 

increase ComEd’s billing, enforcement, and compliance costs, not to mention the downstream 

impact on regulators called upon to resolve resulting disputes.  Operating costs will rise, new and 

additional information systems will have to be developed and installed, and employee time and 

effort will be diverted to track and monitor compliance for this large number of very small 

suppliers.  The bottom line is still more costs passed through to consumers. 

D. A Separate Aggregator Program is Illegal and Unreasonable 

The second type of program that the IPA intends to consider is an auction for long-term 

contracts in which participation is limited to aggregators of SRECs from small and mid-sized 

distributed solar systems in Illinois (“Aggregator Program”).  This program is illegal for all of 

the reasons discussed above.  In addition, this program cannot meet the lowest total cost over 

time standard. 

As mentioned above, the Commission cannot approve a procurement plan unless it can 

find that the plan will result in the lowest total cost over time for electric service.  While the 

Aggregator Program does involve the use of a competitive procurement process, that process is 

limited to aggregators of small and midsized systems.  Suppliers with large solar systems will not 
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be allowed to participate, even if their costs are lower or they would offer a lower price.  If one 

limits the number of potential bidders in a competitive procurement process, especially by 

excluding an entire class of bidders ahead of time, the price obtained is going to go up.  This is 

particularly the case where, as here, the excluded participants are likely the low-cost providers.  

The installed costs of solar generation systems exhibit tremendous economies of scale.  

Systems less than 2kW averaged around $9.8/W in 2010, while systems greater than 1,000 kW 

averaged $5.2/W, approximately half the unit costs.  Even larger, utility-scale systems, currently 

average $3.8 to $4.4/W.50  Excluding suppliers with dramatically lower costs from participating 

in the Aggregator Program assures higher winning bids.  Such a result not only cannot be shown 

to satisfy the PUA’s lowest total cost over time standard, it will demonstrably result in exactly 

the opposite result. 

E. Other Procurement Related Costs 

In addition to the higher resource supply costs and the radically higher start-up and on-

going costs of administering and managing contracts with many small counter-parties, this 

proposal will impose the additional cost associated with holding additional procurement events 

with different bidders and different terms.  Last year, the cost of procuring RECs in ComEd’s 

single procurement event was over $200,000.  By doubling the number of procurement events, 

perhaps tripling them with the “standard offer contract program”, REC related procurement costs 

will likely be substantially higher than in previous years.  

                                                 
50 Tracking the Sun IV: An Historical Summary of the Installed Cost of Photovoltaics in the United States 

from 1998 to 2010,Lawrence Berkeley National Laboratory, September 2011, pp. 1-4. 
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F. The Proposal is Not in a Form that the Commission can Approve 

The PUA requires the IPA to submit a plan to procure resources to the Commission for 

review.  It requires the Commission to assess that plan and make specific findings without which 

it cannot be approved.  Significant portions of the IPA’s SREC set-aside program are not in a 

form that can be assessed and approved.  The Plan does not specify what programs will be used, 

when they will be used, or even the details of how they will be structured and conducted.  Rather 

than include those features in the Plan, as required, the IPA instead proposes a process through 

which the IPA hopes to flesh out its plan.   

ComEd understands that this proposal is in its infancy.  It was not included in the original 

draft plan circulated by the IPA and came into being only recently, apparently in response to a 

series of requests in the comment process for some sort of small supplier preference that the 

General Assembly had not granted.  ComEd has pointed out a number of fundamental flaws in 

the IPA’s proposal, but the proposal itself is simply too insufficiently developed to be approved.  

If the IPA wishes to hold workshops to discuss this concept, as the Plan proposes, ComEd would 

gladly participate.  But that type of exploratory workshop process must be used to help the IPA 

develop a proposed plan, not be the proposed plan. 

G. The IPA’s SREC Proposal Can Be  
Remedied By A Simple Modification 

The IPA’s Aggregator Program proposal incorporates the concept of selecting winning 

bidders on the basis of a competitive RFP procurement process in which winning bidders would 

be selected on the basis of price.  This approach addresses many of the concerns that ComEd has 

with the SREC proposal.  The remaining concerns can be addressed by a simple modification to 

the proposal.  Instead of conducting a separate RFP for aggregators, the IPA could conduct a 

single RFP in which the aggregators bid and compete against all other SREC suppliers, and, 
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indeed, all other REC providers.  Since the IPA’s proposal already would require the aggregators 

to incur the cost of participating in a competitive procurement process, the participation in the 

broader REC RFP process should not impose much, if any, additional costs on the aggregators.  

Aggregators would then be able to aggregate as small an amount as 1 MWH of load and bid that 

into the RFP.  Such an approach would remedy the legal impediments to the Commission’s 

ability to approve the IPA’s SREC proposal, and should be considered by the IPA and the 

Commission. 

H. Conclusion re SREC Preferences 

The IPA’s SREC proposal is not authorized by the IPA Act or the PUA.  In fact, the 

proposal would contravene those laws by implementing an unauthorized preference in 

derogation of an explicit legislative preference.  Neither the IPA nor the Commission has the 

power or authority to rewrite the law.  In addition, the proposal is inconsistent with the 

procurement process set out in the PUA.  Nor can the proposal satisfy the PUA’s lowest total 

cost over time standard.  Finally, essential details of the proposal are missing and are deferred to 

a workshop process the results of which are not subject to the statutory planning process or 

Commission review.  For all these reasons, this proposal must be rejected.  However, the 

proposal can be remedied and approved through the simple expedient of using aggregators and 

having them bid into the standard REC RFP process that the IPA will be conducting. 

V. THE PLAN SHOULD BE AMENDED TO PROVIDE PARTICIPANTS IN 
THE RENEWABLE PROCUREMENT PROCESS WITH A DEFINITIVE 
LIST OF GENERATING FACILITIES QUALIFYING AS RENEWABLE 
RESOURCES FOR THE PURPOSES OF EACH PLANNING YEAR 

Potential providers of renewable resources can more readily participate in the 

procurement process if they know with certainty whether they are eligible to participate in 

renewable procurements.  Likewise, utilities’ costs and risks are also reduced if they can readily 
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and definitively determine if particular generation associated with RECs qualifies as a 

“renewable energy resource[]” under Section 1-10 of the IPA Act (20 ILCS 3855/1-10).  The 

value of this certainty is recognized in connection with the obligation of ARES to acquire 

renewable resources, as set out in Section 16-115D of the PUA, where the IPA prepares a list of 

qualifying generation sources that appear on the Commission’s web site. 

However, determinations of whether a resource is renewable in the case of utility 

procurements appear to be made individually, at varying times during the process, and in a 

variety of ways, including in response to FAQ submissions and in response to direct inquiries to 

the IPA.  ComEd believes that the compiling and publishing of a single, definitive list of eligible 

renewable resources applicable to utility procurements conducted under each approved Plan 

would reduce uncertainty for potential bidders and purchasers and reduce risk and, thus, 

ultimately costs.  While compiling such a list is not a legal requirement applicable to utility 

procurement, as it is with respect to ARES’ procurement, it is a procedure that can be adopted 

and included in a Commission-approved procurement plan. 

ComEd, therefore, suggests that the Plan be amended to provide that: 

1. The IPA, Commission Staff, the Procurement Administrator, and the Procurement 

Monitor will jointly compile a list of generation sources qualifying as renewable 

resources under Section 1-10 of the IPA Act.  Because the same definition of 

renewable resources governs the list already produced for ARES’ procurement, any 

burden will be minimal.  To maximize its utility, the list should also indicate whether 

a particular source qualifies for any special type of procurement (e.g., wind resource). 

2. A list of renewable resources should be made available to potential bidders and 

utilities at least 14 days prior to the commencement of the first procurement event of 
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that planning year.  Bidders would certify in their bid application and in the supply 

agreement that the renewable resources they provide pursuant to that plan year 

agreement will be generated from a facility on that list.  That list should remain in 

effect for that planning year.  An updated list would then be generated for the next 

planning year, prior to that year’s first renewable procurement.   

3. In order to provide certainty, the Plan should provide that both potential bidders and 

purchasers can conclusively rely on this list of qualifying renewable resources in 

fulfilling their obligations under the Plan.   

In sum, providing the market with a definitive list of eligible renewable resources 

applicable to utility procurements will decrease uncertainty for all participants in the 

procurement process and increase the likelihood that it will lead to the lowest costs over time.  

Moreover, because a comprehensive list must already be compiled for ARES procurement 

purposes, using the same standard, any incremental cost should be de minimus.   

VI. PORTIONS OF THE PLAN AND ASSOCIATED DATA 
RECOGNIZING EXISTING LONG-TERM RENEWABLES 
CONTRACTS SHOULD BE REVISED 

The Plan correctly acknowledges, in response to pre-filing comments, that the long-term 

renewable resources procured in December 2010 are a supply resource that should be taken into 

account in deriving the load volumes to be secured in the 2012 procurement cycle.51  However, 

the IPA proposes that the amount of those resources to be taken into account in the monthly MW 

                                                 
51 Plan, pp. 25-29, 41-42. 
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requirements be calculated by applying an assumed annual wind generation profile to the annual 

delivery volumes for the long term renewable power purchase agreements.52 

ComEd has been unable to completely verify the profile proposed by the IPA, which 

shows unexpectedly low summer and peak generation percentages.53  Moreover, because the 

Procurement Administrator calculated a 0.98 Resource Factor for wind resources in the 2010 

Long Term procurement, ComEd was anticipating a more ratable production schedule.  ComEd 

also notes that data from November 2010 appears to be missing or excluded from Table F of the 

Plan,54 Table Q is missing a column for Long-Term Renewable Energy (MW), and Table R is 

mislabeled as “Off-Peak” instead of “Peak.”55 

Absent more data supporting the hypothetical wind profile included in the Plan, ComEd 

recommends the Plan be revised to reflect a value of 144 MW for both Peak and Off-Peak 

periods for the ComEd’s long term renewable contracts (1,261,725 MWH ÷ 8,760 hours56 = 144 

MW). 

VII. THE PROPOSED CONTINGENCY PLAN SHOULD A 
REC SUPPLIER DEFAULT SHOULD BE REVISED 

Section 3.3.3.3 of the Plan contemplates securing replacement RECs in the event of a 

supplier default.  The Plan states that “[t]o accommodate replacement REC purchases, the IPA 

proposes to extend the allowable vintage ranges for complying RECs within the terms of the 

supply contracts negotiated in the 2012 procurement cycle.  In the event that replacement RECs 

                                                 
52 Id., p. 27, Table G. 
53 Id. 
54 Id., p. 26, Table F. 
55 Id., pp. 43-4. 
56 24 hours times 365 days. 
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are purchased by the Utility due to a default, the Utility will first use the collateral on hand from 

the defaulting supplier to satisfy costs associated with securing replacement RECs.”57  ComEd 

finds the proposal to extend vintage ranges vague and would recommend this be clarified.  To do 

so, ComEd would propose that the time frame for delivering such replacement RECs and their 

vintage be extended by three months. 

Similarly, while ComEd agrees that supplier collateral held for the defaulting party 

should be taken and used to offset the costs of the replacement RECs, it is still unclear as to what 

happens if such collateral is insufficient.  If the full amount of replacement RECs need to be 

purchased regardless of cost and amount of collateral held, the Plan should make that clear.  If 

the targeted number of RECs procured are to be reduced, the Plan should so specify. 

VIII. TECHNICAL CORRECTIONS AND OTHER RECOMMENDATIONS 

The Commission is specifically authorized by Section 16-111.5(d)(3) to enter an “order 

confirming or modifying the procurement plan”58 and the IPA Act provides that the IPA “shall 

revise a procurement plan if the Commission determines that it does not meet the standards set 

forth in Section 16-111.5 of the Public Utilities Act.”59  While the obvious intent of these 

provisions is to arrive at a final Commission-approved procurement plan, a final Commission-

approved version of the procurement plan has not in the past been readily available.  Instead, 

parties had to individually review the plan initially filed plus the Commission’s final order 

revising it. 

                                                 
57 Plan, p. 57. 
58 220 ILCS 5/16-111.5(d)(3). 
59 20 ILCS 3855/1-75(f). 
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ComEd believes that it would be helpful to all parties if a procurement plan, as approved, 

was prepared and made generally available.  Having a final and approved version of the plan 

would be more convenient to all parties, including future potential bidders, provide greater 

clarity, and reduce potential confusion or misinterpretation of the final-approved plan’s 

provisions.  Thus, ComEd recommends that the Commission’s final order in this proceeding 

provide that the IPA submit an “as approved” version of the procurement plan as a compliance 

filing in this Docket.  ComEd recommends this filing occur within 14 days of the final order, but 

has no objection to a longer period if that would be more convenient to the IPA.  

Finally, any remaining miscellaneous typographical and arithmetic errors are corrected in 

the redlined version of the Plan provided with these Objections. 

IX. CONCLUSION 

For the reasons stated herein, ComEd requests that the Commission approve the Plan as 

amended by only the revisions described herein. 
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VERIFICATION 

STATE OF ILLINOIS ) 
    ) SS. 
COUNTY OF COOK  ) 

I, David R. Zahakaylo, having been duly sworn, do hereby say and depose under oath 

based on my personal knowledge as follows: 

1. I am Director, Resource Adequacy and Procurement Strategy for Commonwealth 

Edison Company (“ComEd”) and have responsibility for managing power procurement 

requirements to serve ComEd’s retail and wholesale load obligations. 

2. I swear and affirm that the facts stated in the foregoing “Commonwealth Edison 

Company’s Verified Objections to the Procurement Plan of the Illinois Power Agency” are true 

and correct, to the best of my knowledge and belief, except for those facts verified instead by the 

Affidavit and Report of Dr. Tolley, attached hereto as Appendix A.  

FURTHER AFFIANT SAYETH NOT.  

       
David R. Zahakaylo 

 
SUBSCRIBED AND SWORN to before me  
this 3rd day of October, 2011. 
 
 
      
 
Notary Public 
 


