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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Commonwealth Edison Company )
)

Proposed general increase in electric rates ) Docket No. 07-0566
) (On Remand)

RESPONE OF THE ATTORNEY GENERAL AND CITIZENS UTILITY BOARD
TO COMMONWEALTH EDISON’S PETITION FOR INTERLOCUTORY REVIEW

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the state of

Illinois (“AG”) and the Citizens Utility Board, (“CUB”) hereby respond Commonwealth Edison

Company’s (“ComEd” or “the Company”) September 27, 2011 Petition for Interlocutory Review

of the Administrative Law Judge’s September 16, 2011 decision (“ALJ Ruling”) granting, in

part, Motions in Limine filed by the Staff of the Illinois Commerce Commission (“ICC Staff”)

and AG/CUB, filed on August 25, 2011.

I. INTRODUCTION

The purpose of the instant proceeding is to carry out the mandate of the Appellate Court

in the wake of its September 30, 2010 decision in Commonwealth Edison Co. v. Illinois

Commerce Comm’n, (“Edison”), 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010). That

opinion ruled that the Commission’s September 10, 2008 Order (“Order”) in Docket No. 07-

0566, ComEd’s 2007 rate case, abused its discretion when, in setting ComEd’s rates using a test

year period from January 1, 2006 to December 31, 2006, it failed to account for the accumulated

depreciation of ComEd’s existing plant-in-service during the post test year period. Edison, 405

Ill.App.3d at 405-407. The Court concluded that accumulated depreciation is subject to test-

year principles and that the Commission’s failure to account for this depreciation resulted in an
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excessive rate base, in violation of section 9-211 of the Public Utilities Act (“Act”). Id. at 405.

This error was inconsistent with the matching principle in that it “…artificially boosted the

value of ComEd’s rate base in violation of test-year principles.” Id. at 407. In reversing the

Commission’s Order, the Court reasoned that the increase in accumulated depreciation

associated with existing plant during the post-test-year period “…is a change that affects

ratepayers and therefore must be factored into the rate base.” Id. at 406. The Court remanded

the Commission’s decision “for further proceedings consistent with this opinion.” Id. at 420.

While the Court also concluded that “the Commission has not had the opportunity to make

findings of fact regarding the third-quarter 2008 plant additions,” it “decline[d] to direct the

Commission to take any action on remand other than allowing ComEd to petition for their

inclusion in rate base.” Id.1

In an attempt to subvert the Commission’s duty to fix the error in the Commission’s

September 10, 2008 Order identified by the Second District Court and reach an expeditious

calculation of the refund owed ratepayers, ComEd has submitted pre-filed direct testimony

seeking to transform this remand into a rehearing on the rates which the Commission established

in its September 2007 order. The Company does so by claiming, through testimony and various

pleadings, that “actual costs” incurred by the Company during the relevant Refund Period as well

as claims that it earned revenues below its authorized return during that period, are relevant to

the Commission’s calculation of the refund owed ratepayers. The Company argues that despite

the Appellate Court’s ruling, it was not unjustly enriched during the Refund Period at issue

because of these “actual costs” and alleged insufficient returns. ComEd’s claim that it is entitled

1
While Staff and CUB both argued in their Motions in Limine that ComEd testimony related to third quarter plant

additions should also be stricken, the ALJ denied that portion of the Motions in Limine. That portion of the ruling is
not at issue here.
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to re-visit its “actual costs” and earnings performance during the refund period at issue in this

remand is no less than a request to retroactively raise rates during the period at issue, in this

instance by reducing or eliminating the refund owed ratepayers. In the course of pursuing this

misguided goal, the Company asks this Commission to not only consider evidence which is

irrelevant to the issues dictated by the Court’s holding, but to do so with the purpose of depriving

ratepayers of the compensation for unjust rates to which the Illinois Appellate Court has

unequivocally stated they are entitled.

The People note that the Company’s strategy has already led to the inefficient use of the

Commission’s resources and those of the various intervenors seeking to ensure that the Court’s

directives are carried out. The Staff and CUB Motions in Limine were filed in an effort to

narrow the issues and remove irrelevant “evidence” from this Remand proceeding to enable the

Commission’s straightforward execution of the appellate court directives. The ALJ correctly

granted the portions of the Staff/AG/CUB motions that addressed ComEd’s “actual costs” and

earnings testimony.

As discussed further below, ComEd’s claims in its Petition for Interlocutory Review

misstate the law of the State about the parameters of remand proceedings and how to calculate

potential refunds. The Illinois Supreme Court’s rulings in Independent Voters of Illinois v.

Illinois Commerce Comm’n., 117 Ill.2d 90, 510 N.E2d 850 (1987) (“IVI”), and People ex rel.

Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 348 (1992) (“Hartigan”), clearly outline the

parameters of a Remand proceeding and the appropriate methodology for calculating refunds.

As the ALJ correctly ruled, the Commission must look at the difference between the actual

revenue collected under the now invalid rates and the revenue that would have been collected

had the proper rates been in place during the refund period – nothing more.
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Calculation of the refund owed ratepayers, contrary to ComEd’s protestations and saber-

rattling, is a simple exercise that necessarily excludes claims of under-earning and second-

chance ratemaking. As discussed further below, the ALJ’s ruling granting, in part, Staff and

AG/CUB Motions in Limine is supported by no less authority than the Illinois Supreme Court.

The Commission should deny ComEd’s Petition.

II. THE ALJ CORRECTLY CONCLUDED THAT TESTIMONY THAT

ADVOCATES AN UNLAWFUL EXERCISE IN RETROACTIVE RATEMAKING BY

REVISITING COMED’S EARNINGS AND “ACTUAL COSTS” DURING THE

REFUND PERIOD SHOULD BE EXCLUDED FROM THE RECORD.

The testimony that was correctly stricken by the Administrative Law Judge in this

Remand proceeding involved ComEd’s attempt to have this Commission engage in unlawful

retroactive ratemaking. The evidence related to ComEd’s claims that 1) “actual costs” incurred

by the Company during the refund period at issue2, and (2) claims that it earned revenues below

its authorized return during that period, are relevant to the Commission’s calculation of the

refund owed ratepayers.

The law could not be more clear that utilities do not get a second bite at the apple when it

comes to establishing proper rates and refunds in a remand proceeding. ComEd’s claim that it is

entitled to re-visit its “actual costs” and earnings performance during the refund period at issue in

this remand is no less than a request to retroactively raise rates during the period at issue, in this

instance by reducing or eliminating the refund owed ratepayers. Illinois law is clear that rates

are set prospectively. Once the Commission establishes rates, the Act does not permit refunds if

the established rates are too high, or surcharges if the rates are too low. Business & Professional

2 September 30, 2010 (the date of the Second District Appellate Court’s decision reversing the Commission’s
September 10, 2008 rate order in Docket No. 07-0566) through June 1, 2011 (the date new rates established in
Docket No. 10-0467 took effect).
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People for the Public Interest, 148 Ill.2d 175, 243. (1991) (“BPI II”), citing Business &

Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d at 209

(“BPI I). This rule is consistent with the prospective nature of the Commission's legislative

function in ratemaking. In addition, this rule promotes stability in the ratemaking process.

Citizens Utilities Co. v. Illinois Commerce Comm’n, 124 Ill.2d 195, 207, 529 N.E.2d 510

(1988). The exception to the rule against retroactive ratemaking occurs when a Commission

decision is declared unlawful. The Supreme Court has declared that once a rate order has been

set aside on review, the utility may not continue to benefit from the invalid portions of the rate

order. IVI, Commerce Comm’n, 117 Ill.2d at 103. The IVI Court also specifically addressed the

question of whether a utility’s actual expenses during a refund period can be considered during a

remand proceeding as a part of the Commission’s calculation of a refund. The Court declared

that a refund consists of the difference between the original rates set (in the reversed order) and

the rates that would have been charged if they had been set in accordance with the views

expressed in the …(reviewing Court’s) decision for the period between reversal by this court and

the effective date of the new rate order.” IVI, 117 Ill.2d at 105. Citing IVI and People ex rel.

Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 348 (1992) (“Hartigan”), the ALJ correctly

ruled, “In order to calculate the refund amount, it is clear from Independent Voters and Hartigan

II that the Commission must look at the difference between the actual revenue collected under

the now invalid rates and the revenue that would have been collected had the proper rates been in

place during the refund period – nothing more.” ALJ Ruling at 2.

The Commission should reject ComEd’s request to reverse that ruling, and waste both

this Commission’s time and resources, as well as those of the stakeholders who represent
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ComEd’s ratepayers who are awaiting the refund owed them, by permitting testimony that is

irrelevant to the Commission’s remand task to be included in the record.

A. ComEd’s Claim That the Question of Whether ComEd was Unjustly Enriched
During the Remand Period is at the Heart of This Remand Proceeding is
Patently False.

Despite the clearly defined parameters of this remand proceeding by the Second District

Court in Edison, and the clear rejection of a retroactive re-examination of a utility’s actual costs

during the refund period at issue by the IVI and Hartigan courts, ComEd persists in insisting that

the Remand record will be deficient if the irrelevant costs and earnings evidence is stricken.

ComEd Petition at 7. In support of this argument, the Company crafts an argument related to the

equitable remedy of refunds described by the Courts, and asserts that testimony related to

ComEd’s “actual costs” and earnings performance would show that it was not unjustly enriched

during the refund period at issue. ComEd argues that a refund inquiry “requires a court to

consider the totality of the circumstances and to do what, in its discretion, it regards as fair.”

ComEd Petition at 9. In support of this argument, the Company again cites federal caselaw that

is unrelated to the specific calculation of ratepayer refunds following a court’s reversal of a

commission order. These standards, ComEd argues, must be applied by the Commission and the

Appellate Court, to ensure a complete record. Id.

This admonition is simply wrong. Again, in its invitation for the Commission to waste its

valuable time, and Staff and intervenors’ valuable resources responding to such irrelevant

testimony, the Company again fails to inform the Commission that the Illinois Supreme Court in

the IVI decision specifically rejected the unjust enrichment argument proffered by the utility in

that case:
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Bell also argues that the 1971 rates that had been approved by the Commission
were actually too low to provide the revenue it needed, and therefore it says the continued
collection of the 1971 rates after reversal produced no unjust enrichment that would be
the basis of refunds to its customers. The Commission, in setting new rates after reversal
of the 1971 rate order, allow3ed Bell a rate increase totaling $58.6 million. Bell
overlooks, though, that it was allowed to collect from October 1, 1973, the date of this
court’s previous decision through January 1, 1974, the improper portions of the previous
rate schedule. The refunds ordered here should be comprised of the difference between
the original rates sent in the 1971 rate order and the rates that would have been charged if
they had been set in accordance with the view expressed in the previous decision for the
period between reversal by the court and the effective date of the new order.

IVI, 117 Ill.2d at 105. The Court could not have been clearer in rejecting the argument by the

utility that no unjust enrichment had occurred and that therefore, no refund should be issued.

ComEd’s claim that “the legal issue of what constitutes ‘unjust enrichment’ requiring a refund

goes to the heart of this remand” and should not have been decided on an evidentiary motion

ignores the rulings of no less authority than the Illinois Supreme Court. The Commission should

uphold the ALJ’s ruling and not engage ComEd in its request to retroactively examine actual

expenses and earnings, and thereby deny ratepayers their owed refund.

B. Irrelevant Evidence Does not Make a Record More Complete and Wastes the
Commission’s and Intervenors’ Valuable and Limited Resources.

As noted above, ComEd’s Petition invites the Commission to ignore seminal Illinois

Supreme Court rulings regarding the proper conduct of remand proceedings and the calculation

of refunds after a Commission order has been held unlawful by an appellate court. Suggesting

that the ALJ ruling prematurely decides the issue (despite the clear law), the Company also

argues that neither Staff nor AG/CUB identified any reason why the issue should be decided at

this stage of the case.

The evidence was rightly stricken because the law is crystal clear in its rejection of

ComEd’s “unjust enrichment” argument, and engaging in a debate over its “actual costs” and
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earnings performance with ComEd wastes both the Commission’s and intervenors’ limited

resources. ComEd’s assertions that neither Staff nor AG/CUB “identified any unfair prejudice

that would result if ComEd were allowed to do so” are also unavailing. ComEd Petition at 11. If

permitted in the record, the evidence would require AG/CUB and other interested parties to file

additional testimony at significant expense that seeks to challenge ComEd’s quantification of

“actual expenses” and achieved earnings during the refund period, as well as claims that no

unjust enrichment occurred – claims that the law already clearly precludes from entertaining in a

remand proceeding.

ComEd also blithely argues that “another remand may be necessary should ComEd

ultimately prevail on its legal arguments.” ComEd Petition at 11. ComEd’s saber-rattling should

not induce the Commission to retreat from the ALJ’s well-reasoned analysis of these issues.

ComEd’s willingness to pursue legal arguments that have been rejected multiple times by the

Illinois Supreme Court should be discouraged not encouraged. Affirming the ALJ decision will

send that message loud and clear.

III. COMED’S ASSERTIONS THAT THE IVI AND HARTIGAN CASES SUPPORT
THEIR POSITION THAT IT WAS NOT UNJUSTLY ENRICHED (AND THEREFORE
NO REFUND IS DUE RATEPAYERS) IS PATENTLY FALSE.

As noted above, ComEd argues that testimony related to its claims that it was not

“unjustly enriched” during the refund period, and therefore that no refund is appropriate, is

relevant to the Commission’s correction of the September 10, 2008 ComEd rate order that was

reversed by the Second District Appellate Court in Edison. ComEd Petition at 11-14. The

Company first argues that equitable principles do not always require a refund of amounts
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collected under an invalid order, and that the basis for a refund “is unjust enrichment to the

defendant.” ComEd Petition at 12, citing IVI, 117 Ill.2d at 98. In ComEd’s eyes, evidence that

discusses the Company’s earnings during the refund period at issue is relevant to whether a party

was unjustly enriched.

ComEd is wrong on this point – especially given its reliance on the IVI ruling as the basis

for its request to retroactively re-examine its “actual costs” and its earnings performance in this

Remand proceeding .

A. The Illinois Supreme Court’s Ruling in IVI Contradicts ComEd’s Claims that
Evidence Related to Earnings and Actual Costs During a Potential Refund
Period Is Relevant in a Remand Proceeding.

As the ALJ correctly noted in her September 16, 2011 ruling, the utility that was a party

in the IVI case, Illinois Bell Telephone Company, made the identical argument to the court that

ComEd makes in the testimony rightly excluded by the ALJ: that any refund resulting from the

Commission’s Court-ordered correction of an order ruled unlawful by a Court must be offset by

to account for its “actual costs” and its earnings performance during the refund period at issue.

ALJ Ruling at 3. The Illinois Supreme Court in IVI couldn’t have been clearer in its rejection of

that argument. In doing so, the Court noted that it had been permitted to collect the improper

portions of the rate schedule eventually deemed illegal by the Court, and that the refunds should

be comprised of the difference between the original rates and the rates that would have been

charged if they had been set in accordance with the views expressed in the previous decision for

the period between reversal by the Court and the effective date of the new rate order. IVI, 117

Ill.2d at 105.

What ComEd asks this Commission to evaluate, through the stricken testimony, is no less

than a re-calculation of its rates based on “actual costs” and its assertion that it failed to recover
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its authorized return on equity during the last three years, ergo no refund is owed ratepayers. See

ComEd Ex. 56.0 at 13. Further, the Company also argues in testimony that because the

Commission entered a new rate order in Docket No. 10-0467 on May 24, 2011, it must not have

been overearning during the refund period. Id. at 12-13. These claims and the “evidence” that

support them are irrelevant to the instant Remand proceeding because this testimony seeks

Commission engagement in unlawful retroactive ratemaking. This point, too, is correctly

highlighted in the ALJ ruling. See ALJ’s Ruling at 3.

The Illinois Supreme Court has held repeatedly that the Public Utilities Act does not

permit retroactive ratemaking; that is once the Commission establishes rates, the Act does not

permit refunds if the established rates are too high, or surcharges if the rates are too low. BPI v.

Illinois Commerce Comm’n, 136 Ill.2d 192, 209 (“BPI I”); Citizens Utilities Co. v. Illinois

Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 (1988). The Commission cannot go

back to the refund period at issue and evaluate whether ComEd earned its authorized return as a

part of this Remand proceeding. Such an exercise would be unlawful, as noted above, not to

mention a waste of the parties’ time and resources – a “harm” in and of itself, contrary to

ComEd’s claims that no party would be harmed by permitting the evidence in the record.

Ultimately, ComEd is attempting to avoid a refund and the effect of the Court’s reversal

of its treatment of plant additions by suggesting that the Commission should retroactively review

its costs and revenues to see how the rates set in Docket 07-0566 corresponded to ComEd’s

actual performance. The Commission should affirm the ALJ’s ruling and strike the evidence that

invites exploration of retroactive ratemaking. It should treat this argument as the Court in BPI I

treated a similarly convoluted ComEd argument on remand. In response to a ComEd argument

that would have eliminated any refund, the Court said: “We do not accept Edison’s reasoning in
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this regard: to do so would lead to an incongruous result.” Id. The evidence ComEd seeks to

include in this record that furthers their invitation to engage in retroactive ratemaking by

examining “actual costs” and past earnings is irrelevant to the Commission’s task in this Remand

proceeding: correct the failure to include accumulated depreciation on embedded plant allowed

in ComEd’ rate base and calculate the amount ratepayer overpaid associated with that rate base

calculation error.

B. The Illinois Supreme Court’s Ruling in Hartigan Likewise Contradicts ComEd’s
Claims that Evidence Related to Earnings and Actual Costs During a Potential
Refund Period Is Relevant In a Remand Proceeding.

As further support for its claim that it was not unjustly enriched during the refund period,

and that a Commission examination of “actual expenses” is relevant to any refund determination,

ComEd cites the Hartigan case. By cobbling together selective language from the decision and

an interpretation of the Court’s ruling that can, at best, be called creative, ComEd argues that the

Hartigan Court specifically authorized the examination and deduction of actual expenses

incurred during a refund period when calculating refunds following the reversal of a Commission

rate order. ComEd boldly asserts that the Court “specifically identified the ‘just and reasonable

rate’ that should have been charged during the refund period based on the actual costs incurred

by the utility during that period.” ComEd Petition at 12. In fact, the opposite is true.

As the ALJ correctly notes in her September 16th ruling, the Hartigan Court, like the IVI

Court, addressed this contention head-on and rebuffed the utility argument that actual expenses

and earnings performance during the refund period should reduce (or eliminate) the

Commission-computed refund. Contrary to ComEd’s assertion, the Court specifically noted the

prospective aspect of ratemaking, as “[o]perating costs is a component of the revenue

requirement formula” and that “[t]herefore, operating costs should already have been taken into
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account by the Commission at the time it determined what the rate should have been … .”

Hartigan, 148 Ill.2d at 410; See ALJ Ruling at 3. Somehow, ComEd interprets this language to

argue that the Court allowed ComEd to offset the amount of a refund by actual costs. Again, this

is a clear misstatement of the facts and the Hartigan ruling.

ComEd continues this argument by suggesting that the “proper rates that should have

been charged during the refund period” must include the cost of constructing three new nuclear

generating facilities that were not included in the Rate Order I (which had been reversed) rate

base. This, ComEd opines, constitutes proof that the Hartigan Court believed cost increases

since the first reversed rate order must be included in any refund calculation. ComEd Petition at

13. ComEd again misstates the critical, relevant facts of Hartigan as well as the law of the

decision.

First, the portion of the Hartigan decision cited by ComEd in support of this misplaced

argument relates to the Court’s discussion of the refund period – not whether actual costs should

or should not be included in a refund calculation. As noted above, the Court specifically

addressed and rejected ComEd’s claim (and the appellate court’s affirmation) that actual

expenses must be incorporated into a refund calculation. Hartigan, 148 Ill.2d at 410; See ALJ

Ruling at 3. ComEd fails to inform the Commission that the Hartigan language referenced was,

contrary to ComEd’s claim, explaining why the Court was omitting calendar year 1989 from the

refund period – not asserting a ruling or even dicta about including actual expenses in a refund

calculation. Significant, too, is the fact that the Hartigan case dealt with a review of

Commission orders related to the inclusion in customer rates of the costs associated with the

Byron I nuclear generating unit – not the other three generating units ComEd references. The

Hartigan Court omitted 1989 from the refund period, thereby reversing the appellate court,
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because proper, lawful 1989 rates were as yet undetermined due to the Supreme Court’s reversal

of another, unrelated Commission order (referenced in the decision as “the Sixth Interim

Order”), that addressed the inclusion in rates of costs associated with the Byron II and

Braidwood I and II nuclear generating units. See Business & Professional People for the Public

Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192 (1989) (“BPI I”). After the Commission

attempted to correct the portions of the rate order deemed unlawful by the BPI I Court and

recalculated rates for 1989 and thereafter, the Commission was again reversed by the Supreme

Court in Business & Professional People for the Public Interest, 148 Ill.2d 175 (1991) (“BPI

II”). Thus, the Hartigan Court was acknowledging that no lawful rates existed for 1989, noting

“…since these rates had not been properly established by the Commission, Rate Order I rates

were charged to Edison’s customers throughout 1989.” Hartigan, 148 Ill.2d at 413.

Accordingly, ComEd’s arguments that the Hartigan Court’s discussion of what might happen in

a refund calculation for 1989 rates in another, unrelated remand proceeding, within the context

of determining the appropriate remand period does not support its view that the Commission

must examine evidence related to actual costs and earnings for the refund period at issue in this

case.

C. ComEd’s Discussion of Notions of Equity Within the Context of the IVI and
Hartigan Cases Independent Voters Should be Rejected.

ComEd’s analysis of the IVI and Hartigan decisions fails to support the Company’s

notions of equity in view of the false comparisons it attempts to make between those cases and

the instant case. The “equitable remedy” on remand discussed in the Hartigan case was not, as

ComEd suggests, intended to address utility grievances, but was designed to address excessive

rates levied on ratepayers due to the Commission’s use of the wrong reasonableness standard for

approval of construction costs for Byron I nuclear power plant. As the AG and CUB noted in
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their reply to ComEd’s objection to the Motions in Limine, it was the Hartigan Court itself that

defined the role of equity in considering a refund: “…the goal of equity is to make the aggrieved

party whole.” AG/CUB Reply at 12, citing Hartigan, 148 Ill.2d at 405. Hartigan concerned

refunds due to ratepayers due to unlawful decisions by the Commission, not reconsideration of

lawful Commission orders. Thus, the objective of this remand is to determine what amounts are

owed to ratepayers to correct those errors in the Commission’s 07-0566 decision identified by

the Appellate Court. It is not, as ComEd insists, to examine ComEd’s earnings performance and

examine its actual costs for the refund period. The ALJ’s ruling explicitly recognized that

consideration of such evidence would be a violation of the prohibition against retroactive

ratemaking when it ruled against admitting testimony on those issues: “…if the Commission

were to look at the ROE or the increased costs after the rates went into effect, that would

constitute retroactive ratemaking…” ALJ Ruling at 3.

Yet in spite of the clarity of the ALJ’s ruling, the Company continues to pursue its

unfounded “equity” argument. ComEd first posits that because its excluded testimony does not

seek recovery of “unrecoverable” costs, such as were disallowed in IVI, the Commission should

consider its testimony on ComEd’s earnings and net plant costs. ComEd Petition 14-15. In this

case, ComEd tries to diminish the error being corrected on remand as merely a mistake in

methodology and timing, and asserts that such errors are insufficiently egregious to justify the

exclusion of its ROE and capital investment evidence. Petition at 15. But the nature of the 07-

0566 errors is not relevant to admitting the excluded testimony. The fact is that those errors,

however characterized, resulted in the approval of an inflated rate base which was unlawfully

reflected in ComEd’s rates and for which ratepayers deserve to be compensated.
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The Company also states it acted “in good faith” in presenting testimony which had been

approved by the Commission in prior, non-reversed ComEd rate orders. Petition at 16. This is

clearly a reference to the testimony on accumulated depreciation and plant additions relevant to

the matter at issue in the Appellate Court’s reversal. The depreciation and plant additions

testimony originally presented in the 07-0566 rate case is not the subject of the ALJ’s ruling that

the Petition now challenges. Rather, it is the Company’s testimony on its return on equity and

net plant costs during the refund period that the ALJ’s ruling excluded. There is no logic, let

alone equity, in admitting irrelevant testimony on remand in recognition of ComEd’s “good

faith” in pursuing a ratemaking treatment eventually deemed illegal. ComEd offered evidence

on certain rate base items in the 07-0566 rate case, the Commission ruled on that evidence and

the Appellate Court reversed the portion of the 07-0566 rate order based on that evidence. What

the Company is now doing on remand is presenting entirely new evidence on other costs and

information related to its earnings performance, and asking the Commission to reconsider its

decision on those costs -- costs that were not the subject of the Edison decision. ComEd’s good

faith in making its original case on depreciation can’t be used as an excuse to introduce evidence

irrelevant to the remand under the premise of “equity.”

Third, ComEd argues that the Edison decision’s interpretation of the matching principle

should apply to capital and investment costs the Company incurred during the refund period and

that therefore “…any refund should be calculated by matching revenues with costs for the same

period.” Petition at 16. No Court has ever ruled that calculating a refund requires that a utility’s

actual costs incurred during a refund period are to be treated in the same way as revenues

wrongly collected in excess of lawful rates during that same period. But ComEd tries to pretend

that such precedent actually exists. Its Petition cites the Hartigan Court’s direction that the
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Commission should use actual revenue data to calculate a refund due ratepayers. ComEd

Petition at 16, citing Hartigan, 148 Ill.2d 408. The Company then asserts, unilaterally, that

“[T]he same logic applies to actual costs: there is no reason to rely on out-of-date cost

projections when actual data is available.” ComEd Petition at 16. ComEd would have the

Commission believe that the Second District in this case meant to “cure” this alleged inequity,

based on “the same logic.” The Second District, however, never expressed any opinions at all on

“matching” costs and revenues incurred during the refund period. And the reference to

Hartigan, as noted earlier in this Response, is inapposite.

D. Contrary to ComEd’s Claims, Consideration of the Excluded Testimony
Constitutes Retroactive Ratemaking.

ComEd’s reading of the ALJ’s ruling ends by extracting out of context a phrase from that

ruling’s reasoning rejecting the consideration of the excluded testimony, and citing that phrase to

suggest that the ruling supports the consideration of the testimony. Specifically, the ALJ’s ruling

states:

Further, if the Commission were to look at the ROE or the increased costs after
the rates went into effect, that would constitute retroactive ratemaking because it
would suggest that the Commission should have approved higher rates because
the revenue produced by rates was insufficient to produce ComEd’s authorized
ROE or cover its costs.

ALJ Ruling at 3.

ComEd’s Petition quotes this sentence, which summarizes the ruling against the

Company, to suggest that the ALJ’s ruling agrees with the “revenue insufficiency” argument

ComEd is advancing: “To be sure, the stricken evidence shows that ComEd under-recovered its

costs despite the matching error and does suggest that “the revenue produced by rates was

insufficient. 9/16/11 ALJ Decision at 3.” ComEd Petition at 17.
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ComEd’s Petition then proceeds to argue that in spite of its alleged revenue shortfall as a

result of the last rate case, “…it does not seek retroactively to surcharge customers because its

rates were too low. Rather, ComEd submitted the stricken evidence to demonstrate that

consumers did not overpay and to underscore how unjust it would be to enlarge ComEd’s

revenue deficit still further through retroactive refunds.” ComEd Petition at 17-18. ComEd

misapprehends the nature of the Second District decision. The Court’s ruling was not a

determination on the lawfulness of every element of the revenue requirement established in the

07-0566 order, such that the remand can now address any element that contributed to that overall

revenue requirement. Rather, this Remand involves the Court’s determination on one component

of those rates – the Company’s rate base -- and whether that component had been calculated in

compliance with the Commission’s rules and Illinois law. The Edison decision made a specific

ruling with respect to that rate base issue. The evidence in this remand is therefore properly

limited to the correction of the error identified by the Second District. The Commission must

limit the evidentiary record to that evidence that will correct that specific error, not new

grievances identified by ComEd after the fact.

VII. CONCLUSION

WHEREFORE, for all the reasons cited herein, the People and CUB respectfully request

that the Commission affirm the ALJ’s ruling of September 16, 2011, granting, in part, Staff’s and

AG/CUB’s Motions in Limine.

Respectfully Submitted,

The People of the State of Illinois
By LISA MADIGAN, Attorney General



18

_______/s/__Karen L. Lusson___________________
Janice A. Dale, Chief, Public Utilities Bureau
Karen L. Lusson, Sr. Assistant Attorney General
Public Utilities Bureau
100 West Randolph Street, Floor 11
Chicago, Illinois 60601
Telephone: (312-814-3736

(312) 814-1136
Fax: (312) 814-3212
Email: jdale@atg.state.il.us

klusson@atg.state.il.us

The Citizens Utility Board

______________________________
Julie Soderna, Director of Litigation
CITIZENS UTILITY BOARD
309 W. Washington, Suite 800
Chicago, IL 60606
(312) 263-4282
jsoderna@citizensutilityboard.org

Dated: September 30, 2011


