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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
General increase in electric rates 

: 
: 
: 

 
No. 07-0566 
(On Remand) 

COMMONWEALTH EDISON COMPANY’S  
VERIFIED PETITION FOR INTERLOCUTORY REVIEW 

Commonwealth Edison Company (“ComEd”) hereby petitions the Illinois Commerce 

Commission (“the Commission”), pursuant to Section 200.250 of the Commission’s Rules of 

Practice. for interlocutory review of that portion of the September 16, 2011 ruling by the 

Administrative Law Judge (“ALJ”) that grants in part motions of Staff, the Illinois Attorney 

General’s Office (the “AG”), and the Citizens Utility Board (“CUB”) to strike certain portions of 

the testimony of ComEd witness Kathryn M. Houtsma (“the Houtsma testimony”) (ComEd Ex. 

56.0) and two accompanying attachments (ComEd Exs. 56.1 and 56.2).  The Commission should 

reverse the preliminary evidentiary ruling striking portions of that evidence in order to allow the 

development of a full record and avoid the risk of another remand.  The ALJ correctly denied the 

remainder of the motions. 

INTRODUCTION 

This is a remand of ComEd’s 2007 Rate Case after the Appellate Court for the Second 

Judicial District reversed in part the Commission’s final Order approving new rates.  The central 

issue in dispute is how to give effect to the Appellate Court’s mandate that the Commission 

“revisit the accumulated depreciation issue, including allowing ComEd to request recovery of the 

aggregate cost of the third-quarter 2008 plant additions.”  Commonwealth Edison Co. v. Ill. 

Commerce Comm’n, 405 Ill. App.3d 389, 420 (2d Dist. 2010) (“ComEd”).  AG-CUB and Staff 

contend that a refund should be ordered as part of the remand proceedings.  Under established 
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Illinois law, a refund in cases like this, where the utility has charged a rate approved by the 

Commission that is later reversed by a court, is an equitable remedy made possible by the 

equitable power of the court to effectuate its decision.  Given the equitable nature of the remedy 

itself, the record should reflect all of the facts that the Commission or a reviewing court might 

find relevant to those equities.  Yet AG-CUB and Staff argue that the Commission should order a 

retroactive refund, almost as a matter of course.  See, e.g., Ostrander Dir., Staff Ex. 22.0, pp. 3-4 

lines 58-68; Effron Dir., AG-CUB Ex. 9.0, p.6 lines 5-14.  From this premise, they argue that the 

Commission’s task is essentially mathematical and that even basic facts about whether customers 

overpaid for service or whether ComEd recovered more than its just and reasonable costs should 

be excluded entirely from the record.  They thereby seek to restrict the Commission and the 

reviewing court itself from being able even to consider relevant facts bearing on the question 

whether a refund in this case is warranted under governing equitable principles. 

The evidence struck by the ALJ’s ruling goes to the heart of the question of whether a 

refund in this case is equitable and necessary to effectuate the decision of the Appellate Court.  

The Court found an error in the methodology used to establish ComEd’s rates in the 2007 Rate 

Case, which created a risk that ComEd had overstated its revenue requirement and therefore 

would collect more from its customers than it was entitled to receive.  The evidence at issue 

shows that, despite this methodological error, ComEd in fact under-recovered its costs 

throughout the period the rates were in effect.  Whether or not the Commission or a reviewing 

court ultimately agrees with ComEd that a refund therefore is not required, there is no reason to 

prevent ComEd from making its evidentiary showing on this point.   

Importantly, neither Staff nor the AG has identified any unfair prejudice that would result 

from admitting this testimony.  Thus there is no reason why the Commission should, at this 
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preliminary stage, wall off entire lines of argument by preventing ComEd from making a factual 

record.  Allowing such evidence does not prejudge that ComEd is right on the merits, nor 

preclude any of the movants’ factual or legal arguments for a refund.  Yet excluding the evidence 

prejudges what factors might be relevant to the Commission and to the Appellate Court in 

evaluating the equitable power to order a refund.  Moreover, if the testimony is wrongly 

excluded at this stage and ComEd is prevented from making a complete record, another remand 

likely will be necessary should ComEd ultimately prevail on its legal arguments.  Accordingly, 

the ALJ’s decision to exclude this evidence should be reversed.  ComEd Ex. 56.0, 56.1, and 56.2 

should remain in the record, as filed.   

BACKGROUND 

On October 17, 2007, ComEd filed tariff sheets requesting, among other things, increased 

rates for delivery services based on an adjusted 2006 historical test year.  ComEd sought to 

recognize a pro forma adjustment for distribution plant placed in service through September 30, 

2008, as it was entitled to do under the Commission’s rules.  In calculating its revenue 

requirement, ComEd matched the total plant investment that existed during the 2006 test year 

with the accumulated depreciation on that existing plant as of 2006.  ComEd also matched pro 

forma adjustments reflecting new plant investment anticipated in the post-test-year period with 

post-test-year accumulated depreciation on that anticipated new plant investment.  That 

methodology was consistent with the Commission’s Orders in the most recent ComEd rate cases.  

See Commonwealth Edison Co., ICC Docket No. 05-0597 (July 26, 2006); Commonwealth 

Edison Co. ICC Docket No. 01-0423, pp. 43-44 (Interim Order April 1, 2002), and pp. 44-45 

(Order March 28, 2003).  The Commission subsequently approved that same treatment in cases 
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for other utilities.  North Shore Gas Co., et al., ICC Docket No. 07-0241, 07-242 Cons., pp. 

16-17 (Order Feb. 5, 2008). 

On November 28, 2007, the Commission suspended ComEd’s tariff sheets and initiated 

this proceeding.  During the review, the issue was raised whether ComEd needed to account for 

post-test-year accumulated depreciation of existing plant (i.e., the plant in existence at the time 

of the historical test year).  Subsequently, ComEd and Staff entered into a proposed stipulation 

concerning a package of individual issue resolutions supported by evidence.  Among other 

things, ComEd and Staff conditionally agreed that if the Commission, consistent with its past 

practice and evidence submitted in the docket, excluded post-test-year accumulated depreciation 

of existing plant (so as to increase rate base), then ComEd would agree in exchange not to seek 

the inclusion of third-quarter 2008 plant additions in its rate base (so as to decrease rate base).  

On September 10, 2008, the Commission issued a final Order that was consistent with these 

terms of the proposed stipulation.   

Various parties appealed.  On September 30, 2010, the Appellate Court of Illinois, 

Second District, reversed the Commission in part.  Commonwealth Edison Co. v. Ill. Commerce 

Comm’n, 405 Ill. App.3d 389 (2d Dist. 2010) (“ComEd”).  It held that the Commission’s 

methodology for accounting for accumulated depreciation of existing plant in relation to 

pro forma capital additions risked overstating ComEd’s anticipated revenue requirement by 

overstating the rate base.  According to the Appellate Court, when a utility proposes pro forma 

adjustments for new plant additions to rate base, the utility must also “account for the way the 

existing embedded plant would accrue additional accumulated depreciation during the post-test-

year period” as to which pro forma capital additions are proposed.  Id. at 403.  Thus, plant 

already in place at the end of the historical test year should not be matched to accumulated 
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depreciation at the end of the historical test year, but instead must be matched to accumulated 

depreciation as of the end of the post-test-year period.  Id. at 405.  Not doing so, the Appellate 

Court held, would result in a deviation from “basic matching principles.”  Id. at 407.   

The Appellate Court recognized that ComEd and Staff had agreed to a proposed 

stipulation on that issue and that, “[b]y its terms, the stipulation was effective only if the 

Commission approved all of its provisions.”  Id. at 403.  The Court further recognized that 

“unilaterally altering the ComEd/Staff stipulation” by requiring the Commission to account for 

post-test-year accumulated depreciation of existing plant “would be manifestly unfair to 

ComEd.”  Id. at 408.  The Court explicitly recognized that the Commission had not had “the 

opportunity to make findings of fact regarding the third-quarter 2008 plant additions,” and it 

therefore ordered the Commission on remand to “allow[] ComEd to petition for their inclusion in 

the rate base.”  Id. at 409.  The Appellate Court directed the Commission “to revisit the 

accumulated depreciation issue, including allowing ComEd to request recovery of the aggregate 

cost of the third-quarter 2008 plant additions.”  Id. at 420.  Significantly, neither the opinion nor 

the mandate ordered, or even mentioned, potential refunds.   

While this case was pending before the Appellate Court, ComEd filed new tariffs seeking 

to raise delivery service rates based on an adjusted 2009 test year.  Those tariffs were suspended 

and the Commission opened ICC Docket No. 10-0467 (“the 2010 Rate Case”).  The 

Commission’s final Order in that case was issued and effective on May 24, 2011.  It found that 

an increase in ComEd’s delivery service rates was necessary, just, and reasonable.  The 

contribution of accumulated depreciation to those new rates was calculated in a manner 

consistent with the Appellate Court’s opinion, and the rate base used to calculate rates included 

the 2008 third-quarter plant additions at their final actual costs.  The rates found just and 
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reasonable by the Commission on May 24, 2011, were also higher than those that would have 

resulted if ComEd’s 2007 rates had been calculated as directed by the Appellate Court.  The 

Order thereby determined that ComEd’s prior rates did not recover its adjusted 2009 test year 

costs and that, at least by August 2010, ComEd’s rates were below a just and reasonable rate.  

And that was so despite the Commission’s “matching” error in the earlier 2007 Rate Case.     

This remand proceeding, relating to the now superseded 2007 rates, commenced on June 

22, 2011.  Staff and AG-CUB contend that ComEd should be required to refund a portion of the 

rates it collected subsequent to the decision of the Appellate Court on September 30, 2010, and 

prior to the implementation of the Commission’s May 24, 2011 rate order.  In this remand 

proceeding, ComEd submitted testimony that, among other things, provided evidence of 

ComEd’s actual costs and its actual return on equity (“ROE”) during the potential refund period 

from October 2010 to May 2011.  Indeed, the testimony established that ComEd significantly 

under-recovered its costs during the entire period that the rates established in the 2007 Rate Case 

were in effect, despite the methodological “matching” error found by the Appellate Court.  Thus, 

the testimony established that the error identified by the Court did not cause customers to pay 

more than the costs of the service they actually received during either the potential refund period 

or at any time that the rates at issue were in effect.  Nevertheless, AG-CUB and Staff each filed 

motions in limine seeking to exclude that testimony from the record (among other testimony the 

ALJ properly allowed to remain).  

On September 16, 2011, the ALJ granted the motions in part and excluded the portions of 

ComEd’s testimony addressing its actual costs and earned return during the period the rates were 
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in effect, including the potential refund period.1  The ALJ reasoned that any testimony 

concerning ComEd’s actual costs and ROE during this period was irrelevant under the decisions 

in Independent Voters of Illinois v. Illinois Commerce Commission, 117 Ill.2d 90 (1987) 

(“Independent Voters”), and People ex rel. Hartigan v. Illinois Commerce Commission, 148 

Ill.2d 348 (1992) (“Hartigan”).  AG-CUB and Staff did not contend, and the ALJ did not find, 

that any party would be prejudiced by keeping that testimony in the record.   

ARGUMENT 

I. THE COMMISSION SHOULD ADMIT THE EXCLUDED TESTIMONY 
TO ENSURE A FULL AND COMPLETE FACTUAL RECORD. 

The leading Illinois cases on refunds, Independent Voters and Hartigan, establish that the 

power to order a refund of amounts collected pursuant to a Commission-approved rate order, 

following a judicial reversal of that order, results solely from the equitable power of the court to 

effectuate its decision.  Given the nature of this refund authority, the Commission should allow 

the development of a full record of all facts that the Commission and the Appellate Court might 

find relevant under those governing equitable principles. 

A. Under Established Law, the Propriety of a Refund In This Case 
Is Governed by Principles of Equity. 

Under well-settled Illinois law, the authority to order a refund of amounts collected 

pursuant to a Commission-approved rate order is a limited authority that derives solely from the 

equitable power of a court to effectuate its decision.  In Independent Voters, the Supreme Court 

first reaffirmed that amounts collected pursuant to a Commission-approved rate order generally 

are not subject to refund, even if the rate order is later reversed on judicial review.  117 Ill.2d at 

                                                 
1 The  specific lines of testimony and related exhibits excluded by the ALJ are listed on pages 3 and 4 of 

the ALJ’s decision.  
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97 (“We reaffirm ... that it would contradict the statute for this court to conclude that a 

Commission-approved rate order, which is later reversed by a reviewing court, is excessive 

within the meaning of section 72.”).2  However, the Court recognized a limited exception to this 

rule, which allows for the possibility of a refund “for the time that the rate order remained in 

effect following [the reviewing] court’s decision.”  Id. at 101.  Although the Court recognized 

that “[t]he Act does not specifically provide a remedy for this situation,” a court “may exercise 

its equitable powers when an appropriate remedy is not provided in the Act.”  Id. at 104.  This 

principle was reaffirmed in Hartigan.  The Court in Hartigan explained that, with regard to the 

period “once a rate order has been set aside on review,” 148 Ill.2d at 396, “this court in 

Independent Voters exercised its inherent powers to fashion an equitable remedy and, for the first 

time, ordered a refund of overcharges collected pursuant to the invalid portions of the rate 

order,” id. at 397.  The Court underscored that this “is an equitable remedy made available to 

ratepayers pursuant to this court’s equitable powers” and “is not a statutorily based remedy.”  Id. 

at 397-98.  The Commission itself has repeatedly recognized these limitations on its power to 

order, on its own, a refund of amounts collected pursuant to a Commission-approved rate order.3   

                                                 
2 In contrast, the Commission has statutory refund authority in other circumstances, for example, following 

a reconciliation or where a utility overcharges a customer under its rates in effect.  See 220 ILCS 5/9-252.   
3 See Illinois Commerce Comm’n v. Illinois Bell Tel. Co., ICC Docket Nos. 97-0601; 97-0602; 97-0516 

(consolidated) (Dec. 16, 1998), 1998 Ill. PUC LEXIS 1148 at *40-*41 (recognizing that Commission’s statutory 
authority to order just and reasonable rates does not empower the Commission to order refunds); Investigation into 
Certain Payphone Issues, ICC Docket No. 98-0195 (Nov. 12, 2003), 2003 Ill. PUC LEXIS 912 at *103-104 “Both 
the United States Supreme Court and the Illinois Supreme Court have ruled that rates that have been reviewed and 
approved by the appropriate regulatory agency cannot later be subject to refund,” and holding that Independent 
Voters “was properly cited … for the proposition that refunds from Commission approved rates are inappropriate.”). 

The instances in which the Commission has ordered refunds are plainly distinguishable.  E.g., Illinois 
Commerce Comm’n v. Central Illinois Public Serv. Co., ICC Docket No. 87-0542 (April 17, 1991), 1991 Ill. PUC 
LEXIS 180 at *41 (funds had been set aside on a forward looking basis, pending the outcome of a Commission 
investigation; distinguishes those circumstances from cases in which “no amounts subject to refund were quantified 
or set aside, and the determination of refunds was made on an after the fact basis.”); Illinois Commerce Comm’n v. 
Central Ill. Light Co., ICC Docket No. 99-0468 (July 5, 2001), 2001 Ill. PUC LEXIS 755 at *140 (ordering refund 
of fuel adjustment charges (“FAC”), and holding that “FAC refunds have long been held to be an exception to the 

(footnote continued) 
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The case law also establishes the nature of this equitable refund power.  In Independent 

Voters, the Court held that the equitable power to order a refund for the period following the 

reviewing court’s decision, and to effectuate that refund, lies in the equitable concept of 

restitution, which in turn is based on the equitable concept of unjust enrichment.  117 Ill.2d at 

98.  The Court explained:  “Restitution is an equitable remedy that is sought before a court, and 

the basis of such liability is unjust enrichment to the defendant.”  Id.; see also Atlantic Coast 

Line R.R. Co. v. State of Florida, 295 U.S. 301, 310 (1935) (reviewing court must determine 

whether the “money was received in such circumstances that the possessor will give offense to 

equity and good conscience if permitted to retain it”).  That inquiry requires a court to consider 

the totality of the circumstances and to do what, in its discretion, it regards as fair.  See Williams 

v. Wash. Metro. Area Transit Comm’n, 415 F.2d 922, 944 (D.C. Cir. 1968) (“Since restitution is 

not a matter of right, but is ex gratia, resting in the exercise of a sound discretion, it lies within 

our authority to direct restitution in an amount less than the whole sum of the increased fares 

collected under the invalid order, or to deny it altogether, if compelling equitable considerations 

                                                                                                                                                             
bar on retroactive ratemaking … because customers who have paid specific rate adjustments under the FAC clause, 
which have not been approved by the Commission, should not be prevented from receiving a refund when those 
rates have been determined by the Commission to be unjust and unreasonable”); Excel Telecomms. v. Illinois Bell 
Tele. Co., ICC Docket No. 99-0403 (Oct. 18, 2000), 2000 Ill. PUC LEXIS 801 at *17 (involving refund of 
overcharge, that is, charge of amounts other than those included in Commission-approved rate). 

Section 253 of the Public Utilities Act – enacted after Independent Voters and Hartigan –provides the 
Commission with no statutory basis for ordering the refund of amounts collected pursuant to a Commission-
approved rate.  Rather, Section 253 concerns the methodology for refunding overcharges – that is, charges above 
Commission-approved rates – and directs that the refund of overcharges, as authorized by Sections 252 and 252.1, 
be paid in part to “to customers who were overcharged and are no longer customers of the utility.”  220 ILCS 5/9-
253.   Section 253 does not enlarge the Commission’s refund jurisdiction, but rather simply establishes the right of 
former customers to participate in any refund that is ordered under Sections 252 or 252.1. 
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so dictate.”).  These are the standards that the Commission (in developing a record) and the 

Appellate Court must apply.4 

B. The ALJ’s Decision Improperly Precludes ComEd From Making a 
Complete Record Concerning the Balance of the Equities. 

Excluding portions of the Houtsma testimony prematurely decides what evidence the 

Commission and the Appellate Court might find relevant in conducting an equitable inquiry into 

whether ComEd has been unjustly enriched and prevents the development of a full record.  The 

legal issue of what constitutes “unjust enrichment” requiring a refund goes to the heart of this 

remand and should not have been decided on a preliminary evidentiary motion.   

Motions in limine are a traditional and appropriate response to evidence that is improper 

and that will prejudice a party’s position by reason of its introduction.  Such motions have 

particular utility in jury trials, as they ensure that a “party [may] obtain an order excluding 

inadmissible evidence without having to object to, and thereby to emphasize, the evidence before 

the jury.  Use of such a motion thus enables a party to prevent his opponent beforehand from 

attempting to prejudice the jury by offering evidence which the opponent knows should be 

excluded or stricken upon objection.”  Dep’t of Public Works & Bldgs. v. Roehrig, 45 Ill. App.3d 

189, 195 (1976).  The Commission should balance the prejudice to the moving party from 

allowing the evidence against the complication or inconvenience that might be caused by 

excluding it.  Roehrig, 45 Ill. App.3d at 195-96.  Here the ALJ found no such prejudice.   

Moreover, such motions should be granted sparingly.  When such a motion raises a 

significant legal question concerning the relevance of evidence, it is proper to admit the evidence 

and postpone resolution of the legal question until it has been fully briefed.  “[C]are must be 

                                                 
4 The Commission in the Hartigan case recognized its role “to assist the Court in determining the amount 

of refund to which each general customer class is entitled.”  Commonwealth Edison Co., Nos. 83-0537, 84-0555, 
1989 Ill. PUC LEXIS 277, at *16-17 (Aug. 23, 1989). 
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exercised to avoid indiscriminate application of it lest parties be prevented from even trying to 

prove their contentions….  [T]he motion in limine is not ordinarily employed to choke off an 

entire claim or defense.”  Bradley v. Caterpillar Tractor Co., 75 Ill. App.3d 890, 899 (5th Dist. 

1979) (quoting Lewis v. Buena Vista Mutual Ins. Ass’n, 183 N.W.2d 198, 200-01 (Iowa 1971)).  

Indeed, the Commission is within its discretion to deny a motion in limine even where it actually 

determines that the evidence may be excluded.  Roehrig, 45 Ill. App.3d at 195 (even “[i]f … 

evidential rules require the exclusion of this evidence, the … court has discretion … to deny the 

motion and to leave to the moving party the procedure of objecting to the evidence when it is 

offered at trial”).   

Here, neither Staff nor AG-CUB has identified any reason the Commission should, on a 

preliminary evidence motion, cut off entire lines of argument.  Nor have they or the ALJ 

identified any unfair prejudice that would result if ComEd were allowed to do so.  Allowing the 

excluded evidence into the record does not prejudge the merits or dispose of any of the movants’ 

arguments for a refund.  The Commission will still address those arguments in due course, just 

with a more complete record.  Also, unlike a jury, neither the Commission nor the Appellate 

Court will be “tainted” by having a full record before it.  Conversely, if the testimony is excluded 

at this stage and ComEd is prevented from making a complete record, another remand will be 

necessary should ComEd ultimately prevail on its legal arguments.  That outcome can easily be 

avoided by allowing the admission of the excluded testimony now. 

II. THE ALJ ERRED IN RULING THAT THE EXCLUDED TESTIMONY IS 
IRRELEVANT. 

Even if the Commission were to decide at this preliminary stage what factors might be 

relevant to the ultimate determination of whether principles of equity require a refund in this 

case, the exclusion of the testimony must be reversed.  Equitable principles do not automatically 
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require a refund of amounts collected under the invalid portion of a rate order.  Rather, as 

explained above, the basis for a refund “is unjust enrichment to the defendant.”  Independent 

Voters, 117 Ill.2d at 98.  The testimony at issue is clearly relevant to that inquiry. 

A. The Excluded Testimony Shows That ComEd Was Not Unjustly 
Enriched. 

Unjust enrichment requires the actual enrichment of one party at the expense of another.  

See Village of Oak Lawn v. Faber, 378 Ill. App.3d 458, 469 (1st Dist. 2007) (defining “unjust 

enrichment” as “the retention of a benefit conferred by another, without offering compensation, 

in circumstances where compensation is reasonably expected” (quoting Black’s Law Dictionary 

(8th ed. 2004)).  Accordingly, the excluded testimony – which shows that ComEd actually 

under-recovered its costs throughout that period despite the methodological “matching” error at 

issue – is certainly relevant to the equitable analysis.   

The Supreme Court’s decision in Hartigan demonstrates that point.  While the ALJ 

believed that Hartigan flatly holds that a refund “should not be offset by the utility’s increased 

operating costs in the refund period,” 9/16/11 ALJ Decision at 3, that misinterprets the Court’s 

reasoning and holding.  In fact, the Court in Hartigan defined a refund as equal to the “difference 

between the money collected pursuant to the invalid rate and the money that would have been 

collected pursuant to a just and reasonable rate.”  Hartigan, 148 Ill.2d at 412 (emphasis added).  

The Court specifically identified the “just and reasonable rate” that should have been charged 

during the refund period based on the actual costs incurred by the utility during that period.  Id. 

at 409, 412-13.   

A detailed look at Hartigan is instructive.  Hartigan involved a rate order, called “Rate 

Order I,” that was found invalid because the Commission had presumed the reasonableness of 

ComEd’s generation costs rather than having conducted an independent analysis.  A subsequent 
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ratemaking proceeding led to “Rate Order II.”  The Supreme Court’s decision concerns the 

appropriate refund owed for the period between when Rate Order I was ruled invalid and when 

Rate Order II was issued by the Commission.  The Court determined that “the amount of money 

to be refunded consists of the difference between the rates collected pursuant to Rate Order I and 

the rates that should have been collected which were established in Rate Order II.”  Id. at 409.   

ComEd had argued that the refund amount should “be offset by actual cost increases” 

subsequent to Rate Order I.  Id. at 409.  The Court accepted that principle, but held that actual 

“operating costs should already have been taken into account by the Commission at the time it 

determined what the rates should have been in Rate Order II.”  Id. at 410.  In other words, the 

actual costs experienced by ComEd after Rate Order I and during the refund period were already 

reflected in the rate that was subsequently established in Rate Order II.  Thus, the Court did 

allow ComEd to offset the amount of a refund by the increase in actual costs it experienced 

during the refund period.    

Hartigan also addressed the appropriate refund for a subsequent period, the year 1989, 

with respect to which the Commission had yet to determine the “proper rates that should have 

been charged.”  Id. at 412-13.  The Court made clear, however, that those “proper rates” must 

include the cost of constructing three new nuclear generating facilities that were not included in 

the Rate Order I rate base.  Id. at 412-13.  Once again, it found that any refund needed to account 

for the fact that ComEd’s cost increases since Rate Order I had been entered.  If that were not 

clear enough, the Court spelled out that the Commission could “determin[e] that the proper 1989 

rates are higher than the Rate Order I rates charged in 1989 … due to the rate-basing of three 

new facilities.”  Id. at 413.  Including those facilities would result in a “higher rate base [that] 

could reduce the refund amount, if any, for the year of 1989.”  Id. (emphasis added).   
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In sum, the Court’s methodology in Hartigan was to determine the “proper” or “just and 

reasonable” rate that should have been assessed during the refund period in reference to the 

actual costs incurred by the utility during that period.  Id. at 412.  This is exactly the argument 

supported by the evidence that was wrongly stricken.  

B. Independent Voters Does Not Preclude Consideration of the Excluded 
Testimony. 

While overlooking this critical aspect of Hartigan, the ALJ’s decision rests heavily on the 

conclusion that the pre-Hartigan decision in Independent Voters nonetheless establishes that 

testimony concerning a utility’s actual costs, and whether the utility fully recovered them during 

the potential refund period, is irrelevant.  To be sure, the Court in Independent Voters declined to 

consider such data in the circumstances before it in that case.  But, especially after Hartigan, the 

decision in Independent Voters should not be read to create a categorical rule excluding such 

evidence.  Indeed, such a rule would be entirely at odds with the notion of an equitable remedy, 

which empowers a court to act flexibly to do justice in the particular circumstances of each case.  

See Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (“The essence of equity jurisdiction has been 

the power … to mould each decree to the necessities of the particular case.”). 

For several reasons, the circumstances of this case are different from those in 

Independent Voters.  First, in that case, Illinois Bell charged ratepayers for unrecoverable 

expenses that included, among other such things, country club dues for its executives.  The case 

thus involved types of costs that the Court held could never be properly recovered.  Id.; Illinois 

Bell Tel. Co. v. Ill. Commerce Comm’n, 55 Ill.2d 461, 478-81 (1973) (describing improper 
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charges).5  In contrast, this case involves an error in the methodology used to calculate ComEd’s 

revenue requirement – a calculation that is intended to allow ComEd fully to recover its costs 

and to receive a just and reasonable return on its investment.  No one has ever argued that 

ComEd cannot recover its reasonable and prudent investment costs, including resulting 

depreciation.  The issue was one of timing – that is, the Appellate Court determined that certain 

costs were being recovered in the wrong period.  In determining whether equity requires a refund 

as a result of that methodological error, it surely is relevant that, despite the error, ComEd 

nonetheless under-recovered its costs during the entire period the rates were in effect. 

Second, ComEd acted in this case in good faith, not improperly.  In Independent Voters, 

the Court characterized Bell’s unrecoverable charges as “an involuntary assessment on the 

utility’s patrons,” and the Court went so far as to “question the propriety” of Bell’s attempt to 

“dispense largesse at [ratepayers’] expense.”  Illinois Bell, 55 Ill.2d at 481.  A key factor in 

determining whether there has been unjust enrichment is the culpability of the party that has been 

enriched, and, in Illinois, a finding of unjust enrichment ordinarily requires some improper 

conduct, such as fraud, on the part of a defendant.  McKay v. Kusper, 252 Ill. App.3d 450, 463 

(1st Dist. 1993); Martis v. Grinnell Mutual Reinsurance Co., 388 Ill. App.3d 1017, 1024 (3d 

Dist. 2009).  In view of its holding that Bell charged ratepayers for unrecoverable costs, the 

Court sensibly found that principles of equity did not permit Bell to use its actual cost increases 

to offset amounts wrongly collected.  The doctrine of unclean hands “closes the doors of a court 

of equity to one tainted with inequitableness or bad faith relative to the matter in which he seeks 

relief.”  Precision Instrument Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 806, 814 

                                                 
5 The General Assembly subsequently changed the law on some of the types of costs involved in 

Independent Voters, but that does not alter what was the premise and context of the Supreme Court at the time. 
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(1945).  That doctrine is plainly inapplicable here.  The methodology proposed by ComEd and 

approved by the Commission was not only proposed in good faith, but had been accepted by the 

Commission in prior, unreversed ComEd rate orders.  See ICC Docket No. 05-0597; ICC Docket 

No.01-0423, cited earlier.6    

Third, the Appellate Court’s concern in this case with “matching” and timing means that 

any refund should be calculated by matching revenues with costs for the same period.  In 

Hartigan, the Court made clear that, when calculating a refund due to ratepayers, a court must 

look to actual revenue data rather than to the Commission’s projections.  As the Court put it, 

“[t]here is no reason, logic or justification for continued reliance on the Commission’s … 

projections in the face of hard evidence that they are flawed.”  Hartigan, 148 Ill.2d at 408.  The 

same logic applies to actual costs:  there is no reason to rely on out-of-date cost projections when 

actual data is available.  And here, given that the Appellate Court has sought to prevent the 

mismatching of accumulated depreciation from one period with gross plant investment from 

another period, it would be inequitable to require ComEd to refund the difference between its 

actual revenues and its projected costs, when the actual just and reasonable costs of providing 

service during the putative refund period are known. 

* * * 

In sum, the circumstances of this case – considering both the nature of the 

methodological error identified by the Appellate Court, as well as the nature of the utility’s 

conduct – are significantly different from the circumstances in Independent Voters.  While equity 

                                                 
6 The Commission has, in the context of a different type of refund claim, distinguished between (on the one 

hand) attempts to recover “rate elements that have been previously excluded from recovery,” and (on the other hand) 
inclusion of costs based on a “good faith effort at complying with Commission policy in the absence of a 
determinative interpretation of a specific aspect of that policy.”  Excel Telecomms. Inc. v. Illinois Bell Tele. Co., No. 
99-0403, 2000 Ill. PUC LEXIS 801 (Oct. 18, 2000), at *20-21.   
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may not have permitted Bell to offset a refund with increased actual costs in the circumstances of 

that case, here the circumstances and the equities are different and compel a different result.   

It bears repeating, however, that the Commission need not decide these significant legal 

issues at this stage.  The only issue that the Commission must decide at this juncture is whether 

ComEd should be allowed to offer testimony that is certainly relevant on ComEd’s view of the 

law.  There is no practical reason why ComEd should be precluded from making that record. 

C. Consideration of the Excluded Testimony Does Not Constitute 
Retroactive Ratemaking. 

The ALJ’s final reason for excluding ComEd’s testimony is that, “if the Commission 

were to look at the ROE or the increased costs after the rates went into effect, that would 

constitute retroactive ratemaking because it would suggest that the Commission should have 

approved higher rates because the revenue produced by rates was insufficient to produce 

ComEd’s authorized ROE or cover its costs.”  9/16/11 ALJ Decision at 3.  That reasoning is 

flawed and misconceives the nature of a refund proceeding. 

To be sure, the stricken evidence shows that ComEd under-recovered its costs despite the 

matching error and does suggest that “the revenue produced by rates was insufficient.”  9/16/11 

ALJ Decision at 3.  But retroactive ratemaking involves more than merely showing that rates 

turned out to be too high or too low in light of actual costs; it requires the Commission’s 

improper retroactive alteration of the rate charged to ratepayers through imposition of a 

surcharge to recover the shortfall or refund to return the excess.  See Citizens Utilities, 124 Ill.2d 

at 207 (the rule against retroactive ratemaking “prohibits refunds when rates are too high and 

surcharges when rates are too low,” thereby “introduc[ing] stability in the ratemaking process”).   

Here, ComEd proposes no retroactive ratemaking.  Although ComEd under-recovered its 

costs, it does not seek retroactively to surcharge customers because its rates were too low.  
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Rather, ComEd submitted the stricken evidence to demonstrate that consumers did not overpay 

and to underscore how unjust it would be to enlarge ComEd’s revenue deficit still further 

through retroactive refunds.  Moreover, the equitable judicial function to order a refund (or not) 

is distinct from the Commission’s statutory ratemaking function.  See Hartigan, 148 Ill.2d at 412 

(contrasting the Commission’s prospective ratemaking function with a judicially established 

refund of money collected under an invalid rate order).  Just as any refund that ultimately may be 

ordered in this case would not, if consistent with the limitations in Independent Voters and 

Hartigan, violate the prohibition against retroactive ratemaking, nor would any determination 

that equity does not require a refund in the circumstances of this case violate that rule. 

CONCLUSION 

For the foregoing reasons, ComEd’s Verified Petition for Interlocutory Review should be 

granted and ComEd’s testimony should be admitted in its entirety.  
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