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 In accordance with the Notice of Proposed Rulemaking posted by the Illinois Commerce 

Commission (―Commission‖) in the Illinois Register on August 12, 2011, these Comments are 

submitted on behalf of the Retail Energy Supply Association (―RESA‖).
1
  

 

 

I. INTRODUCTION 

 

RESA has been an active participant in this proceeding, a rulemaking to adopt a new 

Commission rule, 83 Ill. Admin. Code Part 412, Obligations of Retail Electric Suppliers, and to 

amend 83 Ill. Admin. Code Part 453, Internet Enrollment Rules.  RESA has submitted Initial 

Comments, Reply Comments, and Surreply Comments, as well as a Brief on Exceptions, which 

included a revised version of Part 412.  Unfortunately, despite all of these writings, Part 412 has, 

to a large extent, not improved from its original form.  In fact, in many ways, the proposed rules 

                                                 
1
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attached to the Commission‘s July 7, 2011 Proposed Notice Order (the ―Second Proposed Notice 

Order‖) have gotten worse in terms of the negative impact it would have on retail customers and 

the marketplace.  RESA urges the Commission to pay close attention to these Comments, which 

will be RESA‘s last effort to correct the proposed rules, before it adopts rules that do not help, 

but rather hurt, consumers of retail electric service. 

 RESA‘s Comments are focused on some of the major contested issues within this 

proceeding.  RESA believes it has demonstrated an in-depth understanding of this rule and its 

potential impact on customers and the Illinois retail electric market.  RESA‘s aim throughout this 

proceeding has been to ensure customers are afforded a broad spectrum of product offerings, at 

the lowest possible cost, and are fully educated on those products in order to make a confident 

choice as to which supplier and product best serve their needs.  Meanwhile, RESA is concerned 

the Second Proposed Notice Order will result in fewer offers at higher prices and disparate 

treatment among these customers.  As RESA will explain, it believes the recommendations set 

forth in these Comments accomplish RESA‘s stated goal and addresses its concerns.  

Specifically, RESA recommends that: 

 

1. The $50 early termination fee cap, set forth in Proposed Section 412.230, 

should be eliminated. 

2. The early termination fee waiver – the ability to cancel a contract ten days 

after issuance of the first bill – also set forth in Proposed Section 412.230, 

should be eliminated. 

a. In the alternative, if it is not eliminated, the Office of Retail Market 

Development (―ORMD‖) should be required to maintain a database to 

track contract cancellations. 

3. The scope of Part 412 be clarified so that it clearly applies to all residential 

and small commercial customers being served by a Retail Electric Supplier 

(―RES‖) regardless of sales acquisition method (i.e., municipal aggregation 

customers are not exempted). 
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4. The rescission period should be based on the date of the contract between the 

customer and the Retail Energy Supplier. 

a. In the alternative, if rescission periods are based on enrollment and not 

contract dates, then the current enrollment windows must be expanded 

to allow for forward start dates 

5. An in-depth discussion through a working group process is the most 

appropriate manner to determine if the marketing of green products should be 

restricted, and if so, in what manner.   

a. In the alternative, the rule should focus on the disclosure of the 

renewable content of a given product, and not restrict marketing of 

these products. 

6. The restriction on permissible hours for door-to-door solicitation set forth in 

Proposed Section 412.120 should be eliminated. 

7. 83 Ill. Admin. Code Section 453.20, Criteria by Which to Judge the Validity 

of an Electronic Signature, should be revised by deleting Subsection 453.20 

(b). 

 

 

II. THE $50 CAP ON EARLY TERMINATION FEES SHOULD BE ELIMINATED 

 

A. The Early Termination Fee Cap should be eliminated as it would limit 

offerings and increase costs to customers. 

 

The Second Proposed Notice Order provides conflicting conclusions regarding the 

imposition of an early termination fee cap.   Initially, the Commission rejected the proposal for a 

$50 cap on early termination fees:    
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Therefore, the Commission rejects the language proposed by CUB/AG and also declines 

[sic] impose a $50 cap on the early termination fee [emphasis added]. The Commission 

recognizes further discussion of the early termination fee appears under Section 412.230 

and will reserve any further findings for that Section.
2
 

 However, subsequently, the Commission adopted the $50 cap: 

 

Section 412.230 Early Termination of Sales Contract 

The Commission will adopt this Section consistent with the revisions suggested by 

CUB/AG. The Commission finds that residential consumers, who are not accustomed to 

purchasing their electric supply from entities other than their utility, require additional 

protection from inordinately high early termination fees. CUB/AG propose that Part 412 

include a cap on cancellation/termination fees at $50 for the term of the contract. This 

proposal mirrors the protections afforded customers in Section 19-115(g)(5)(A) of the 

Act and Section 2DDD(e)(1) of the Consumer Fraud and Deceptive Practices Act. 220 

ILCS 5/19-115(g)(5)(A); 815 ILCS 505/2DDD(e)(1). These statutory protections, along 

with the General Assembly‘s declaration in Section 1-102 of the Act that the provision of 

utility service is an essential service which should be provided to citizens of the State at 

the least possible cost to the citizens of the State, recognize that ensuring the affordability 

of utility service is a paramount goal. 220 ILCS 5/1-102. In addition, no party to the 

instant proceeding presented any specific evidence regarding how the $50 cap would 

affect the pricing of RES contracts.
3
 

 

Throughout this proceeding, absolutely no evidence was presented by any party that 

suggests ―inordinately high early termination fees‖ were an issue in Illinois‘ retail electric 

market.  In fact, what constitutes ―inordinately high early termination fees‖ was also never 

described by the Attorney General (―AG‖) or the Citizens Utility Board (collectively 

―CUB/AG‖) – the only party in support of limiting early termination fees – nor the Commission 

which accepted the proposal.  Currently (as of September 23, 2011), the ORMD‘s Plug In Illinois 

website residential rate comparison website displays the following results for the ComEd 

territory (as an example): 

 

 12 Retail Electric Suppliers Offering Products 

 32 unique product offerings 

o 5 variable rate offers (from 3 different RES) 

                                                 
2
 Second Proposed Notice Order, p. 18 

3
 Id., p. 26 
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 No ETFs for any variable rate offer 

o 27 fixed price offers (from 10 different RES) 

 Fixed term lengths ranging from 12 to 36 months 

 ETFs for the 27 fixed products fall into one of the following buckets: 

1. None     (8 offers from 5 different RES) 

2. $10 per month remaining in term (6 offers from 2 different RES) 

3. $50 per account   (3 offers from 1 RES) 

4. $100    (3 offers from 1 RES) 

5. $150    (7 offers from 2 different RES) 

 

As demonstrated above, if an ETF cap of $50 were implemented today, half of all retailers (5 of 

10) offering fixed rate products on the Plug In Illinois website would be in violation or 

potentially in violation (depending on how far into the term the customer cancelled) of such a 

restriction.  Similarly, over 59% (16 of 27) of the fixed rate offers in ComEd would also be 

prohibited.   

 Meanwhile, the residential switching rates in Illinois, particularly in ComEd‘s service 

territory, have taken off.  According to the electric switching statistics on the Commission‘s 

website, over the last 6 months, residential shopping customers in ComEd increased 6453%
4
.  In 

addition to the switching statistics, according to the ORMD annual report:   

 

The monthly switching statistics from ComEd show that the number of residential 

customers taking service from a competitive supplier has increased from about 1,100 at 

the end of 2010 to about 21,000 at the end of May 2011. However, the monthly switching 

statistics lag the real-time data in that the monthly reports only reflect customers of an 

ARES that have already been billed under ARES service during that month. Taking into 

account all customers that have enrolled with an ARES, regardless of having completed 

the first billing cycle, ComEd informs us that as of June 24, 2011, about 83,000 

residential customers have switched to ARES service. While 83,000 customers represent 

less than 2.5% of ComEd‘s total residential customers, it nevertheless shows a significant 

amount of residential switching in a relatively short period of time.     

 

With more than 80,000 residential customers on competitive retail supply, there is a sufficient 

sample size to query the Office of Retail Market Development (―ORMD‖) on the volume and 

                                                 
4
 As of February 28, 2011, 1,237 residential customers had switched versus August 31, 2011 when 81,062 

residential customers were taking supply service from a RES.   
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nature of complaints regarding retail electric service.  Before the Commission adopts the $50 cap 

on early termination fees, it should ask ORMD the following questions: 

 

1. Out of the complaints the ORMD has received, how many complaints has the ORMD 

received regarding retail electric service since Jan. 1, 2011? 

2. How many of these complaints were regarding early termination fees? 

3. In regards to complaints regarding early termination fees, how many complaints were 

due to ―inordinately high early termination fee‖ (as opposed to simply the presence of 

ETFs)?   

RESA believes that if the Commission were to ask ORMD the above questions, the answers 

would demonstrate that there is not an issue with ―inordinately high‖ early termination fees in 

the Illinois retail electric marketplace.  Since part of the rationale for this proposal is the fact that 

a $50 cap was imposed on Alternative Retail Gas Suppliers, these statistics from ORMD should 

be compared to the number of complaints that occurred in the retail natural gas market prior to 

the passage of the law adding Section 19-115(g)(5)(A) to address the issue.  In proposing rules 

that mirrors the protections afforded to retail natural gas customers in Section 19-115(g)(5)(A) of 

the Public Utilities Act, the Commission presupposes that customers need to be protected from 

retail electric products with ―inordinately high early termination fees‖.  Again, not only is the 

record in this proceeding absent of any quantification for what level of fee deserves the label 

―inordinately high‖, there is no evidence that such products even exist in the residential and 

small commercial (―mass market‖) retail electric marketplace today, based on the available 

offers provided above from the Plug In Illinois website.  In short, there is no support for the 

Commission‘s apparent belief that any product with an ETF higher than $50 is excessive.  The 

citizens of the State of Illinois presumably would not agree with that assessment given tens of 

thousands of residential customers have, after having such fees clearly and fully disclosed to 

them, selected retail electric products that have early termination fees in amounts greater than 

$50.       

When Section 19-115(g)(5)(A) of the Public Utilities Act was enacted, the Illinois 

General Assembly was addressing an issue that was specific to the retail natural gas market 

several years ago.  However, the General Assembly did not go as far as to adopt similar 

provisions for the retail electric market, as the law clearly only applies to retail natural gas 
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products.  Obviously, the Generally Assembly reserves the right to address the issue in the 

future, if such a problem were to arise.  The Commission should take a similar approach and not 

take pre-emptive action that contradicts its own reasoning.  Specifically, the Commission adopts 

a $50 ETF cap because it believes it will result in the least possible cost to citizens of Illinois.  

RESA respectfully submits that the Commission has no basis, let alone evidence, for its 

conclusion that a $50 early termination fee for electric products will result in ―the least possible 

cost to the citizens of the State‖.  The Commission‘s assertion that ―no party to the instant 

proceeding presented any specific evidence regarding how the $50 cap would affect the pricing 

of a RES contract‖ is belied by the record in this proceeding.  RESA, as well as other parties, 

clearly spelled out how the inability to collect liquidated damages due to a customer‘s abrogation 

of its contract would lead to higher consumer costs.  The following evidence (in the form of 

Verified Comments) indicates that imposition of a prohibition of early termination fees 

(effectively a $0 cap) would lead to higher consumer costs: 

 

 While the financial damage caused from one mass market customer (according to 

the current, proposed definition) canceling their contract without being subject to early 

termination fees is perhaps minimal, the damage caused by 100, 1,000, or 10,000 

customers canceling under the same conditions is significant and could certainly result in 

the default of a RES.  For illustration purposes, RESA provides the following 

hypothetical scenario: 

 

 In August, a RES contracts 10,000 aggregated residential customers on two-year 

fixed price contracts.  The total estimated usage over the course of the term is 240,000 

MWh
5
.  Shortly thereafter, the RES pre-purchases 240,000 MWh at a price of $50 per 

MWh for a total of $12M.  Let‘s assume market rates continue to fall, and sometime in 

October, after receiving their first bill all 10,000 customers cancel their contract.  Even if 

those customers must remain with the RES for an additional month before the change can 

be effectuated, the RES still would have approximately 220,000 MWh that it would need 

to sell back into the market.  If the market rate at that time is $45 MWh (only a 10% 

decrease) the RES would lose at a minimum $5/MWh or $1.1M.  Certainly, the 

uncompensated loss of this capital could financially damage a small RES, even result in 

bankruptcy, forcing customers to the provider of last resort.  It is worth noting that a 10% 

decrease in energy prices is not at all uncommon, and given the volatility of energy 

prices, a much more significant reduction in electric rates during the ―extended rescission 

period‖ is certainly feasible, creating even greater harm to the RES, if remedies (such as 

early termination fees) are not permissible….    [RESA Verified Initial Comments, pp. 8-

9] 

 

                                                 
5 Assumes average monthly usage of 1,000 kWh per customer 
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[A] RES may account for this risk by factoring additional protection into their pricing.  In 

other words, if a RES believes market prices could fall 10% between the time the 

customer is contracted (and the hedge is executed) until the time the customer can cancel 

the contract (without being subjected to early termination fees), then it would be 

reasonable for the offer price to be 10% higher than what it would normally be if 

early termination fees were still applicable [emphasis added].  Another option may be 

for a RES to socialize this risk factor among all customers, raising prices on all offers 

rather than the specific fixed-rate product in question.  Not only is it simply unfair for all 

customers to pay a higher rate to account for the possibility of gaming by others, but all 

of these approaches contradict some of the principal benefits and goals of competition – 

to apply downward pressure on prices and to offer customers a variety of products 

(including fixed-rate options) so they can choose an option that best suits their energy 

needs. [Id., p. 11] 

 

 

RESA, in no uncertain terms, clearly provided one very specific example of how a early 

termination fee cap of $0 – during the period of time from contract date until ten business days 

after the first bill is issued – would result in higher premiums to customers or limit the 

availability of products that provide long-term budget certainty in the marketplace.  Of course, 

RESA‘s mathematical formula provided in the record can easily be adjusted to account for a 

scenario where a $50 ETF cap was permissible during any period of time of the term.  RESA 

provides a specific example below: 

   

A single residential customer with an average usage of 1,000 kWh a month (12 

MWh/year) signs a 36-month contract on October 1, 2011 with a flow start date of 

January 1, 2012 when market prices are at $70 MWh.  Six months after contracting with 

the RES (April 1, 2012), market prices have dropped 15% or $10.50 to $59.50.  The 

customer then wishes to terminate its contract with 33-months remaining in the term (an 

anticipated 33 MWh).  The RES that hedged the customers load by pre-purchasing the 

anticipated usage for the customer‘s term would experience damages of $10.50 MWh X 

33 MWh, or $346.50.  After collecting a $50 ETF, the RES would be left with damages 

of $296.50 that it could not recover.  This is an illustrative example involving a single 

customer.  The potential stranded costs if a thousand or ten thousand customers took the 

same action are enormous ($296,500 and $2.96 Million respectively) and must be 

accounted for in the RES‘s pricing.   

 

The concept of an early termination fee is no different from practices used in other 

industries that have volatile pricing.  In mortgage lending, a potential homeowner can elect to 

allow its mortgage finance rate to float, or can lock-in a fixed rate.  However, when the 

individual is ready to close on its new home, if financing rates have dropped, and he or she wants 
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to enroll onto a new product at the lower rate, he or she has to pay an early termination fee that 

accounts for the difference in the rate that was hedged for the customer and the current market 

rate (and potentially additional administrative costs).   

RESA suggests that placing a cap on ETFs does not eliminate the costs that must be 

covered by those fees; it only ensures that those costs are either recovered from other customers 

or are totally avoided by no longer offering services that have hedging costs that exceed $50 per 

customer.  The purpose of the ETF is to recover from a terminating customer costs that were 

incurred in providing the service to that customer who is terminating its service early.  However, 

if RES have a $50 ETF cap, they will seek to recover such hedging costs through higher prices to 

all customers, regardless if they have terminated their service early (actually, the customers that 

do not terminate their service will pay for the hedging costs of those that do).  Otherwise, RESs 

will simply no longer offer services that require hedging costs in excess of $50.  Either way, cost 

causers will not pay their costs, or else fewer price-hedged services will be provided, but in both 

cases the retail electric market is neither encouraged nor expanded. 

RESA notes that the only party to this proceeding that supported a $50 cap on ETFs was 

CUB/AG, which of course was the party that originally proposed the rule.  Meanwhile numerous 

parties, including Staff, individual retailers, and associations that represent (in aggregate) no less 

than 30 RESs oppose the concept due to the negative impact it will have on consumers in the 

form of shorter terms and higher risk premiums.  Such parties throughout this proceeding have 

recognized and pointed out the harm an early termination fee cap – specifically a $0 cap between 

the customer‘s contract execution date and a ten business days after the first bill is issued, as well 

as a $50 ETF cap during any other period – would have on customers: 

 

BLUESTAR ENERGY SERVICES 

[I]nstituting a rule that allows a customer to cancel a fixed-price contract with 

minimal penalty well after the contract execution date precludes a RES from recovering 

actually-incurred damages. Finally, contrary to CUB/AG‘s position, capping termination 

fees will have a chilling effect on competition as the risk premium of not recovering 

actual incurred damages will result in higher consumer prices.     [BlueStar Reply Brief 

on Exceptions, p. 9] 

   

COMMISSION STAFF 
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[O]ne of the main arguments against the prohibition (or capping at very low 

levels) of early termination fees is that it would drive up the prices charged to everyone in 

order to recover the costs associated with customers cancelling agreements before the 

expiration date. Staff is fully aware of the complaints in the natural gas market and, based 

on the Final Order in Docket No. 08-0175 (complaint against U.S. Energy Savings 

Corp.), so is the Commission.  Staff, however, recommends that the Commission exercise 

caution when it comes to eliminating or capping early termination fees. Capping or 

eliminating early termination fees could have the consequence that certain types of 

services, such as multi-year, fixed price offers, will not be offered to residential and small 

commercial customers or that those offers would be priced at higher levels. Without 

discussing the merits of long-term contracts, which are used in both the wholesale and 

retail markets, there appears to be demand for offers that guarantee a certain price for a 

longer period of time.   

As an alternative to capping early termination fees, Staff recommends that the 

Commission strictly enforce the provisions in Section 412.110(f) (disclosure of early 

termination fees as part of the Uniform Disclosure Statement), as well as the many 

provisions in the proposed rule that require the RES to verbally disclose the relevant 

contract terms to the customer. Early termination fees above $50 might be acceptable to 

some customers as long as those fees are clearly stated at the time of enrolling for 

service. [Staff Initial Brief, pp.45-46] 

 

 

ILLINOIS GAS AND ELECTRIC 

ILG&E agrees with the Analysis & Conclusions in the Order that the proposal by 

some parties to cap early termination fees under Section 412.210 is unworkable.  Based 

on ILG&E‘s experience in Illinois and other jurisdictions, consumers must be educated 

on the fact that signing a contract with a RES requires the RES to purchase enough 

electricity on behalf of the customer to provide the customer with a safe and reliable 

supply of electricity for the duration of the contract.  An early termination fee charges to 

a customer who cancels a long-term contract with the RES allows the RES to fairly 

recover costs associated with its electricity procurement on behalf of the customer and is 

reflective of those costs. [ILG&E Reply Brief, p. 6] 

 

ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

CUB/AG posit that a cancellation fee cap is needed because without such a cap 

suppliers will "substitute good, quality service and low product price" for the revenue that 

cancellation fees provide. (CUB/AG Init. Comments at 10-11.) To the contrary, early 

termination fees can provide customers with a lower per kWh price than they might have 

with a cap on termination fees in place. Somewhat like a higher deductible can lower a 

consumer‘s annual insurance premium, a higher termination fee can at times mean a 

lower per kWh price than might otherwise apply. Indeed, in ICEA‘s experience, some 

customers prefer a higher penalty for termination in exchange for a lower rate. [ICEA 

Verified Reply Comments p. 12-13] 
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NATIONAL ENERGY MARKETERS ASSOCIATION 

NEM supports well-designed consumer protection rules that ensure accurate 

disclosure of terms and conditions, including early termination fees. If those rules are 

established and complied with, there should be no need to defer the applicability of an early 

termination fee, or cap its level, beyond the currently applicable three-day right of rescission. 

It is for this reason that we also oppose the CUB/AG proposal to cap ETFs at $50. (CUB/AG 

Surreply at 13-14).  

Termination fees serve an important purpose for marketers. There are significant 

costs associated with terminations, particularly when the customer has enrolled in a fixed 

price program or other hedged pricing service (such as capped variable). The marketer must 

―unwind‖ the hedge and is subject to substantial market risk in doing so. [NEM Initial Brief, 

p. 4] 

 

It‘s both interesting and noteworthy to see how some of the dialogue in this proceeding is 

juxtaposed with the recent dialogue in a proceeding in Pennsylvania where residential shopping 

has been increasing rapidly during recent years and over 1,000,000 million residential customers 

have switched
6
 (note: there are no early termination fee caps or opt-out municipal aggregation 

programs in Pennsylvania, meaning residential customers evaluated products and made 

affirmative decisions on what best meet their needs).  While the Illinois Commission essentially 

concludes customers need to be protected from their own decisions, Pennsylvania speaks of 

empowering customers and provides them the freedom to make their own choices.  The 

following are relevant quotes from a recent En Banc Hearing (held on June 8, 2011), regarding 

the Investigation of Pennsylvania‘s Retail Electricity Market, which is attempting to further 

customer choice and looking at the Texas residential market as a potential model (where notably 

100% of the market has switched to Retail Electric Providers): 

 

 ―So what are the characteristics of a robust competitive electric market?  First of 

all and perhaps more important than anything else, you empower consumers.  You 

empower consumers to be an equal participant in the electricity consuming 

equation….[W]e think the hallmark, the hallmark of robust competitive markets is 

comprised of empowered customers…‖ ~ Barry Smitherman, then Chairman of 

the Public Utility Commission of Texas 

 

 ―Successful residential retail markets are important for several reasons.  First, 

there‘s no rationale to believe that one size fits all.  Each consumer has their own 

preferences over power, over price, product attributes, and the risk characteristics.  

An effective open market for residential power will allow consumers to tailor 

                                                 
6
 http://extranet.papowerswitch.com/stats/PAPowerSwitch-Stats.pdf?/download/PAPowerSwitch-Stats.pdf 

http://extranet.papowerswitch.com/stats/PAPowerSwitch-Stats.pdf?/download/PAPowerSwitch-Stats.pdf


12 
 

products to meet their own unique circumstances.  In this sense the retail market 

for electricity is no different than the retail market for tens of thousands of other 

products in our free market economy.‖ ~  Andrew Kleit, Professor of Energy and 

Environmental Economics at the Pennsylvania State University and Director of 

the Penn State Electricity Markets Initiative 

 

 ―Fundamentally, I would say the Texas market – and it was a bold move by 

policymakers – was a bet on customers.  It was a belief in the customer‘s ability 

to be educated and discerned through time the key attributes that they would 

choose an electric supplier [sic] based upon.‖ ~ Jim Burke, Chairman and CEO of 

TXU Energy  

 

The Illinois Commission‘s Analysis and Conclusion in its Second Proposed Notice Order 

indicated a general lack of trust, and for that reason it is a disheartening decision.  Specifically 

the statement that ―The Commission finds that residential customers, who are not accustomed to 

purchasing their electric supply from entities other than the utility, require additional 

protection…‖
7
  implies that the Commission doesn‘t trust reputable retailers, certified by the 

Commission under rules (83 Ill. Admin. Code Part 451) adopted by the Commission, to fully 

disclose relevant terms and conditions to customers.  The Commission apparently doesn‘t trust 

that RESs have a long-term, viable business model that focuses on providing consumers with a 

customer-friendly experience, providing an innovative and wide array of products and services 

and instead accepts CUB/AG‘s cynical supposition that each RES has a business model that 

―focuses on making money from cancellation fees, instead of from good, quality service and low 

product price.‖
8
  The Commission apparently doesn‘t trust that RESs, CUB/AG, the utilities, and 

the Office of Retail Market Development can effectively educate customers.  Most concerning is 

the Commission doesn‘t trust that the people of Illinois are capable of making informed 

decisions regarding their electric supply and need to be protected from their own choices, despite 

the fact they shop for thousands of other types of product and services.     

 It should not take a leap of faith for the Commission to believe that RESs take 

reputational risk seriously, follow appropriate product disclosure rules, seek to provide the 

customer with an outstanding experience, and seek to provide customers with best possible 

                                                 
7
 Second Proposed Notice Order, p. 26 

8
 Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of Illinois, pp. 10-11., p. 

10-11 
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products and services over a long-term (perhaps a lifetime).  After all, nearly all, if not all the 

RESs certified by the Commission to serve residential and small commercial customers in the 

state are well-established, have been operating for years in other markets and are widely viewed 

as reputable, value-adding companies, and in aggregate serve millions of residential customers 

across retail electric markets in the United States.  The Commission should have confidence in 

the ORMD‘s ability to educate customers as demonstrated by the fact that ORMD has already 

done a phenomenal job with efforts like the Plug In Illinois website.  Most of all, the 

Commission should believe that the people of Illinois are capable of making their own choices 

when it comes to their electric needs, as nearly 100,000 residential customers (if not more) have 

already made the switch to retail suppliers without major incident despite the fact that Part 412 

has yet to be finalized or effective.       

 In conclusion, the Commission should reject any cap on early termination fees. 

 

 

III. THE EARLY TERMINATION WAIVER CONTAINED IN PROPOSED 

SECTION 412.230 SHOULD BE ELIMINATED  

 

A. The Early Termination Waiver – or the ability to cancel a contract ten days 

after issuance of the first bill – should not be a regulatory mandate because it 

increases risk premiums to consumers 

 

From the onset of this proceeding, one of RESA‘s primary concerns was Section 412.230 

of the original proposed rules which allows a customer to cancel a contract ten (10) days after the 

issuance of his or her first bill without being subjected to early termination fees.  RESA opposes 

an early termination fee waiver and has previously discussed in detail how such a provision 

would result in gaming, limit fixed-rate offerings, and increase costs to customers.  The early 

termination fee waiver is equivalent to a $0 ETF cap during the initial part of the customer‘s 

term.  In Section II, supra, of these Comments, RESA again discussed, in detail, how that 

impacts prices and offerings in the marketplace.  A product that has an initial ―penalty-free‖ time 

period associated with it should be the result of the marketplace and not regulatory mandate.  

Currently, according to the Plug In Illinois website and public press releases, at least one RESA 
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member is offering a ―90 day customer satisfaction period‖ offering penalty-free termination.
9
  

Other RESs are offering fixed price term contracts with no early termination fees.  In all 

instances, these are not the lowest price offer in the marketplace, further evidence of the 

premiums that are associated with such product offerings.  Customers‘ freedom of choice should 

not be hampered by rules dictated by the Commission to address issues that are unapparent in the 

retail electric marketplace.   

 

B. A Uniform Disclosure Label would better serve the objectives of those parties 

advocating for an early termination fee waiver. 

 

RESA continues to believe the focus of the Commission should be to ensure customers 

are well-informed and empowered to make their own decisions.  In support of greater and more 

uniform product disclosures, RESA recommended the Commission adopt a Uniform Disclosure 

Label, which RESA has previously outlined in detail.
10

  The general concept was in fact accepted 

by the Commission in its Proposed Rule, albeit only for certain products and not for all products 

as RESA intended: 

 

p)  A price per-kilowatt hour (kWh) for the power and energy service.  If a product is being 

offered at a fixed monthly charge that does not change with the customer's usage and the 

fixed monthly charge does not include delivery service charges, the RES must provide a 

statement to the customer that the fixed monthly charge is for supply charges only and 

that it does not include delivery service charges and applicable taxes; therefore, the fixed 

monthly charge is not the total monthly amount for electric service.  For any product 

that includes a fixed monthly charge that does not change with the customer’s 

usage, the RES must provide an estimated price-per-kilowatt hour for the power 

and energy service using sample monthly usage levels of 500, 1000 and 1,500 kWh 
[emphasis added]. 

 

 RESA‘s Uniform Disclosure Label proposal addressed many of the concerns that 

CUB/AG outlined in its attempt to justify why, in its opinion, a ―safety valve‖ is necessary.  

CUB/AG stated that it has been its experience that the price of supply only becomes clear to the 

                                                 
9
 http://www.businesswire.com/news/home/20110228005567/en/Constellation-Energy-Offers-Residential-

Electricity-Choice-Savings 

 
10

  Retail Energy Supply Association Surreply Comments, pp. 5-7 and Initial Brief, pp. 2-8  

http://www.businesswire.com/news/home/20110228005567/en/Constellation-Energy-Offers-Residential-Electricity-Choice-Savings
http://www.businesswire.com/news/home/20110228005567/en/Constellation-Energy-Offers-Residential-Electricity-Choice-Savings
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consumer after the first bill was received.
11

  RESA‘s proposal ensures customers understand the 

impact customers can expect on their bill, well in advance of actually receiving the first bill.  The 

enhanced disclosure label also supports a concept outlined by CUB/AG, to further the ―goal of 

customer education by ensuring that the customer has an understanding of what the new RES 

rates will mean in terms of total dollars and cents and the total utility bill‖.
12

  However, unlike 

the expanded early termination fee waiver provision advocated by CUB/AG, the disclosure label 

does so without having a negative impact on the availability, term, and pricing of fixed-price 

offers.                     

 RESA believes that implementation of a Uniform Disclosure Label is preferable to 

expanding customers‘ ability to cancel their service contract without an early termination fee.  

Such expanded cancellation rights give rise to significant costs by the supplier that must then be 

recovered from all of its customers through higher energy prices.  Also, it is in the customers‘ 

best interest that they have the fullest and most uniform description of their product from all 

suppliers from whom they are offered products so that they can most effectively shop and 

compare.   

 

C. If the Early Termination Fee waiver proposal remains intact, an independent third-

party must administer a database to track customers’ use of this provision 

 

 

In reply comments, Staff acknowledged the problem with gaming and suggested 

modifying the rule
13

.  In order to foreclose the possibility of gaming, Staff recommended 

providing a customer the opportunity to cancel a contract without incurring an early termination 

fee only one time per 12-month period.  In Staff‘s opinion, the proposal provides protection for 

customers who, for whatever reason, do not want to remain with the supplier after they have 

received the first bill.  At the same time, it does not allow a customer to repeatedly cancel his or 

her contract without incurring early termination fees.  The Proposed Rule accepts Staff‘s 

recommendation as noted below:   

                                                 
11 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois, p. 

3 

 

12
 Id., p. 13. 

13
 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, pp.42-43. 
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 Section 412.230  Early Termination of Sales Contract  

….Any contract containing an early termination fee shall provide the customer the 

opportunity to contact the RES to terminate the contract without any termination fee or 

penalty within 10 business days after the date of the first bill issued to the customer for 

products or services provided by the RES. A customer relying on this provision to avoid 

an early termination fee shall be precluded from relying upon this provision for 12 

months following the date the customer terminated his or her sales contract [emphasis 

added]…. 

 

 

Unfortunately, no party (including Staff) has provided any additional insight on how such 

a 12-month time frame can be tracked and the prohibition enforced.  If the early termination 

waiver is adopted and limited to once every 12 months than there must be a means to enforce the 

rule.  RESA recommends that the ORMD maintains a database which RESs can report into when 

a customer cancels.  Pertinent information would include account number, customer name of 

record, and the effective date of the termination.  RESs that have an ETF that applies during the 

waiver period would be obligated to report customer cancellations to the ORMD.  When a 

residential or small commercial customer requests to cancel a contract with an applicable ETF 

within the waiver period, the RES can request the ORMD look-up the account information to see 

if the customer is eligible to have the ETF waived.  To date, this is the only feasible solution to 

ensure that Section 412.230 of the Proposed Rule can actually be adhered to.  To make the 

provision enforceable, RESA recommends the following language be added: 

 Section 412.230  Early Termination of Sales Contract  

….Any contract containing an early termination fee shall provide the customer the 

opportunity to contact the RES to terminate the contract without any termination fee or 

penalty within 10 business days after the date of the first bill issued to the customer for 

products or services provided by the RES. A customer relying on this provision to avoid an 

early termination fee shall be precluded from relying upon this provision for 12 months 

following the date the customer terminated his or her sales contract.  The Commission‘s 

Office of Retail Market Development shall maintain a database to track customers that 

cancel a contract that contains any applicable termination fee within 10 business days 

after the date of the first bill issued to the customer for products or services provided by 

the RES.  The RES shall report when a customer cancels a contract that contains any 

applicable termination fee within 10 business days after the date of the first bill issued to 

the customers for products and services provided by the RES… 

 



17 
 

 

IV. THE APPLICATION OF PART 412 ON RESIDENTIAL AND SMALL 

COMMERCIAL CUSTOMERS OF A MUNICIPAL OPT-OUT 

AGGREGATION PROGRAM MUST BE CLARIFIED  

 

A.  Residential and Small Commercial Customers must be treated equally 

regardless of or sales acquisition method 

 

Effective January 1, 2010, Public Act 96-0176 amended the Illinois Power Agency Act 

by providing for the aggregation of electrical load by municipalities and counties.  As a result, a 

number of municipalities
14

 have passed referenda allowing for opt-out municipal aggregation 

programs, and many have already contracted with a RES to provide electric service to residential 

and small commercial customers within the boundaries of the municipality.  RESA recognizes, 

as does the Illinois press
15

, that opt-out municipal aggregation program may have growing 

significance in the Illinois retail marketplace.  However, in RESA‘s opinion the application of 

Part 412 has not been vetted through the lens of a municipal aggregation customer.  Clearly, the 

Proposed Rule applies to all residential and small commercial customers, including those 

acquired through municipal aggregation programs; however, it is unclear how some of the 

individual provisions within the Proposed Rule would be met.  Below RESA provides examples 

of a few issues (certainly it is not an all inclusive list): 

         

 Part 412 has marketing guidelines that apply to specific sales acquisition methods, 

namely door-to-door, Telemarketing, Inbound Enrollment Calls, Direct Mail, and 

Online Marketing.  There are no marketing rules specific to opt-out municipal 

aggregation.  Notably, these individual sections dictate when the customer will be 

sent the Uniform Disclosure Statement, and some sections also speak to language 

requirements.  It appears that municipal aggregation efforts are most closely 

related to Direct Mail.     

                                                 
14

 http://www.icc.illinois.gov/ormd/municipalaggregation.aspx 

 
15

 Wernau, Julie.  Chicago Tribune, ―More utility ratepayers sidestepping ComEd, buying in bulk.‖ August 31, 

2011. http://www.chicagotribune.com/business/ct-biz-0831-electric-brokers--20110831,0,6233915.story 

   

http://www.icc.illinois.gov/ormd/municipalaggregation.aspx
http://www.chicagotribune.com/business/ct-biz-0831-electric-brokers--20110831,0,6233915.story
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 Section 412.110 provides that a customer must be provided with a copy of the 

sales contract.  However, under a municipal aggregation scenario, the contract is 

not with the individual customer, but with its municipality.  However, clearly 

there is an implicit contract between each customer and the RES.  The 

Commission should require each residential and small commercial customer 

obtained through municipal aggregation to receive a copy of the Uniform 

Disclosure Statement.  

 

 Section 412.240 pertains to Contract Renewals.  However, the customer is not the 

entity that contracted with RES.  Therefore, automatic contract renewal would not 

be appropriate in the municipal aggregation situation. 

 

 Can a residential customer of a RES, acquired via municipal aggregation, make an 

informal or formal complaint to the Commission pursuant to Proposed Section 

412.320, Dispute Resolution?  Moreover, assuming that the customer can make a 

complaint to the Commission, if that customer makes a complaint to the 

Commission regarding the terms and conditions of a retail electric product, that 

complaint should not be included in the RES complaint statistics that will be 

published on the Commission‘s website, but should be separately identified.  This 

is because, depending on the nature of the complaint, the complaint may relate to 

the municipality‘s governance, and the terms and conditions were a result of 

negotiations between the RES and the municipality, not the end-use consumer. 

 

The issues above should be addressed, but pale in comparison to the implications to the questions 

of whether or not proposed Section 412.210 – Rescission of Sales Contract and Section 412.230 

– Early Termination of Sales Contract applies to in a municipal opt-out aggregation program or 

not.  In its reply comments, CUB/AG imply that these sections would not apply when it states: 

 

If consumers are somehow aggregated, for example, by a municipality, then there would 

be an agreement between the RES and that municipality. There would not be 10,000 

individual contracts between the RES and each customer involved in the aggregation… 

[CUB/AG Corrected Reply Comments p. 15] 
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Meanwhile, as currently drafted, these Sections appear to only apply when a customer has a 

contract with the RES: 

 

Section 412.210  Rescission of Sales Contract  

The customer has the ability to rescind the contract with the RES [emphasis added] 

before the RES submits the enrollment request to the electric utility. 

 

 

 Section 412.230  Early Termination of Sales Contract  

Any contract between a RES and a customer [emphasis added] that contains an early 

termination fee shall disclose the amount of the early termination fee or the formula used 

to calculate the termination fee, provided that any early termination fee or penalty shall 

not exceed $50 total regardless of whether or not the contract is a multiyear contract. Any 

contract containing an early termination fee shall provide the customer the opportunity to 

contact the RES to terminate the contract without any termination fee or penalty within 

10 business days after the date of the first bill issued to the customer for products or 

services provided by the RES. 

 

The earlier question deserves restating.  If it is not made clear that a customer that is part of a 

municipal opt-out aggregation program does have a contract (at least an implicit contract) with 

the RES, the implications are far-reaching and extremely controversial.  Customers that make an 

affirmative choice, after receiving full disclosure of the relevant terms and conditions, both 

during the sales process and contracting process, receive additional protections because, 

according to the Commission, ―residential consumers are not accustomed to purchase their 

electric supply from entities other than their utility, require additional protections from 

inordinately high early termination fees‖
16

.  Meanwhile, a customer that does not make an 

explicit, affirmative choice, is not directly marketed to, and was not actively involved in the 

contracting process, which has terms and conditions thrust upon them (particularly if they do not 

review the opt-out notice), is not afforded these same protections.  Under this scenario, the 

Commission would be concluding that customers need to be protected from their own decisions, 

but not the decisions of their municipality‘s board of governance.  This is quite simply illogical, 

and unacceptable.  A municipality having the primary goal of procuring the lowest-cost 

electricity on behalf of the residents and small businesses within its boundaries, knowing full 

                                                 
16

 Second Proposed Notice Order, p. 26  
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well that products that don‘t have early termination fees carry a premium, could make a decision 

to select a fixed-rate product of 6.00 cents with a $200 ETF over a product of 6.60 cents without 

an ETF for all its eligible customers.  Meanwhile, under the current proposed decision, a 

customer that is not part of a municipal aggregation program is not even provided the 

opportunity to make that choice for themselves and RESs are effectively restricted from making 

an offer that would be competitive.   

In effect, Illinois will create an environment where terms of the product for the municipal 

aggregation customer (which may include a $200 ETF and no ability to cancel penalty free ten 

days after issuance of the first bill) were dictated by the municipality‘s board of governance, and 

the terms of the product for the residential customer who reviews the Plug In Illinois website, 

does a substantial amount of research, and painstakingly review the products and terms available 

to him or her, has the terms (at least in part) dictated by the Commission (a $50 ETF cap that 

results in higher costs to the customer, particularly those that have every intention of fulfilling 

their contract).  Under CUB/AG‘s advocacy efforts, Illinois would have created a retail electric 

choice program where the customer does not have the freedom to choose the product that is best 

for them, but instead where the government either dictates or limits the choices made available to 

them.  Such a paradox cannot be allowed.  

In conclusion, Proposed Section 412.30, Construction of this Part, should be revised by 

adding the following sentence:  ―This Part sets for the obligation of Retail Electric Suppliers to 

all of their customers, including customers obtained through municipal aggregation programs 

pursuant to Section 1-92 of the Illinois Power Agency Act.‖ 

 

 

 

V. THE RESCISSION PERIOD SHOULD BE BASED ON THE DATE OF 

THE CONTRACT BETWEEN THE CUSTOMER AND THE RETAIL 

ENERGY SUPPLIER 

 

A. The rescission period should not be based on utility processing timelines. 

 

Beginning with initial comments, RESA expressed its belief that ―[i]t is inappropriate to 
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base rescission timelines on the utility processing an enrollment request‖
17

 and offered modified 

language that would tie rescission rights to the execution of a contractual agreement.  This differs 

from the Proposed Rule, which ties the rescission time period to the processing of a pending 

enrollment, not a contract.  RESA does not believe that a rescission window should be extended 

due to utility processes, which appears to be the case, based on Section 412.110(j), which states: 

 

j) A statement that the customer may rescind the pending enrollment within ten 

calendar days after the electric utility processes the enrollment request 

[emphasis added]…        

 

In initial comments
18

 and its initial brief
19

, RESA provided examples of how the utilities‘ 

―processing of the enrollment request‖ could add seven days to the ten additional days to the 

rescission period, which is already considered to be excessive by some parties.  The problem of 

―tacking on‖ additional days to a rescission period that in spirit, should not be any longer than 10 

days, is further exacerbated by restrictions on forward start dates, which RESA has discussed in 

detail in the past
20

.  Given the Analysis and Conclusion of the Commission‘s Proposed Order the 

Commission clearly wants to tie rescission to enrollment, even referring to the concept as 

―enrollment rescission‖ as opposed to ―contract rescission‖: 

  

The Commission finds the 10-day enrollment rescission period is reasonable and appropriate 

for this Rule. The Commission believes that the consumer should be afforded an adequate 

amount of time to receive confirmation of enrollment and determine whether they will 

rescind the contract. The Commission finds a 3-day rescission period is not sufficient to 

determine when a customer should cancel his or her enrollment.21  

 

Although RESA maintains its position that rescission should be tied to the execution of a 

contract and not a utility‘s notice, for the purposes of these comments, RESA will focus on its 

alternative position – allowing enrollment of future start dates.     

 

                                                 
17

 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 4. 

18
 Id., p. 4. 

19
 Docket No. 09-0592, Initial Brief of the Retail Energy Supply Association, p. 17 

20
 Initial Verified Comments of the Retail Energy Supply Association, p. 5-7; Initial Brief, p. 17-20; Brief on 

Exceptions, pp. 22-23 

21
 Second Proposed Notice Order, p. 25  
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B. As an alternative to tying the rescission period to the date of the agreement, 

Retail Energy Suppliers should be allowed to submit enrollment requests no 

earlier than 180 days from the start of service instead of the current 45-day 

restriction. 

 

As an alternative to aligning rescission timeframes to contract execution, RESA 

continues to urge that the enrollment window be significantly expanded, allowing the RES to 

immediately submit the Direct Access Service Request (―DASR‖) (enrollment) after the contract 

is executed, electing a specific future meter read month (at the customer‘s request).  To review, a 

RES is constrained by current switching rules that don‘t allow a RES to submit an enrollment 

request more than 45 day prior to the first day of the month of the switch.  According to ComEd, 

in practice, if a customer‘s meter read date is at the end of a month, the enrollment request could 

be submitted up to 75 days prior to the switch and, on average, the forward switching request 

period is 60 days.
22

  

 It is common for customers (of all sizes and segments) to enter into a contract several 

months in advance of the meter read switch date.  Due to the 45-day restriction, the RES cannot 

immediately submit the pending enrollment to the utility.  Because the Proposed Rule ties the 

right of rescission timeline to an enrollment request, the rescission period is extended by 

however many days there are between contract execution and the time the RES is permitted to 

submit the DASR.  For example, let‘s assume a customer is under contract with a current 

supplier through January 15, 2012 (their January meter read date).  In September they believe 

electric rates are at their lowest point and wish to lock in a contract with a January start date, 

signing the contract on September 15, 2011.  The enrollment window allows the DASR to be 

sent on approximately November 16, 2011 (45 days prior to the first day of the month of the 

switch).  Recall the submission of the DASR triggers the processing of the enrollment request, 

which, under the proposed rule, triggers the rescission period.  In essence, allowing a customer to 

sign a contract in September that has a flow start date in January adds an additional 31 days to 

the existing 10-day rescission period.  The rescission period, which is similar to a $0 cap on 

ETFs, significantly increases the risks associated with the product offer which, as RESA has 

                                                 
22 Docket No. 09-0592, Verified Reply Comments of Commonwealth Edison Company, p. 4. 
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demonstrated, increases the costs to consumer or potentially prohibits RESs from making such 

an offer to residential and small commercial customers.    

  Ultimately, the constraints related to the switching windows must be removed so that a 

RES can immediately submit a DASR after execution of a contract, even if the requested flow 

start date is 6 months in the future.  While some parties have raised concerns over effectuating 

such a change immediately, there appears to be support for examining the implications of 

making such as change
23

.  RESA requests that Proposed Part 412 be modified to allow ―forward 

start dates‖.  RESA proposes the following modifications to Section 412.210 to explicitly require 

the utilities to accept enrollments 6-months in advance of a flow start date: 

 

Section 412.210 Rescission of Sales Contract    

The electric utility shall accept valid electronic enrollment requests from a RES as long 

as they are submitted no more than six months before the commencement of RES 

service… 

 

If RESA‘s suggested language is not adopted, then RESA recommends that the 

Commission order that a workshop be scheduled and conducted so that its findings and 

recommendations regarding the feasibility and impact of expanding the current switching 

window can be provided to the Commission within 180 days after the final date of this order.   

 

 

VI. RESTRICTING THE MANNER IN WHICH RENEWABLE PRODUCTS ARE 

DESCRIBED WITHOUT FULL UNDERSTANDING OF THE IMPLICATIONS 

OF THE RULE IS UNRESPONSIBLE 

                                                 
23

 ―ICEA would not be opposed in some future workshop process to exploring the acceptance by electric utilities of 

enrollment requests that are further than 45 days into the future‖ (Docket No. 09-0592, Verified Surreply Comments 

of the Illinois Competitive Energy Association, p. 6.). 

 

―Staff is not fundamentally opposed to exploring the option of expanding that limit, but given the previous 

workshop discussions on this topic, it would seem unwise to simply change the 45-day limit in this Docket without 

exploring the consequences of such a change.‖  (Docket No. 09-0592, Verified Reply Comments of the Staff of the 

Illinois Commerce Commission, p. 34.). 

 

―ComEd concurs with Staff that the issue of expanding that limit should not be done in this proceeding without 

exploring the consequences of such a change and that the Commission should reject RESA‘s proposed changes to 

Section 412.210.‖  (Docket No. 09-0592, Verified Surreply Comments of Commonwealth Edison Company, p. 4.). 
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A. An in-depth discussion through a working group process is the most 

appropriate manner to determine if the marketing of green products should be 

restricted, and if so, in what manner   

RESA is extremely concerned with the unintended consequences that may be caused as a 

result of Section 412.195 of the Second Proposed Notice Order.  It states:   

Section 412.195  Product Descriptions  

Only power and energy service that includes power and energy purchased entirely 

separate and apart from the renewable portfolio standard requirements applicable to RESs 

under Public Act 96-0159 can be marketed as ―green,‖ ―renewable energy‖ or 

―environmentally friendly.‖  

 

As RESA has previously stated, ―Clearly, an in-depth discussion is necessary before the 

implications and consequences of any rule language that would restrict the use of these terms –

‗green‘, ‗renewable energy‘, and ‗environmentally friendly‘ can be fully appreciated by all 

stakeholders. Generally speaking, RESA is not in favor of regulatory definitions that may restrict 

product offerings.  Instead, RESA believes the Commission should explore mechanisms for 

ensuring full, plain-language disclosures that allow the customer to better understand the content 

of their product‖
24

.  To be clear, RESA does not oppose the Commission looking at how to 

address its concerns with ―green washing‖ or characterizing products as environmentally friendly 

when they may not necessarily be so.  However, the proposed Part 412 rule goes infinitely 

further than addressing the Commission‘s concerns with how green products are marketed. By 

one interpretation it would effectively ban the use of the terms ―green‖, ―renewable energy‖, or 

―environmentally friendly‖ altogether when selling power and energy services. 

 To review, 220 ILCS 6/16-115D governs the renewable portfolio standard for alternative 

retail electric suppliers.  Without going through the rule in detail, it essentially requires a certain 

percentage of the RESs‘ load to be sourced from renewable energy and pay an alternative 

compliance payment.  Specifically, the Section states ―the quantity of renewable energy shall be 

measure as a percentage of the actual amount of metered electricity (megawatt-hours) delivered 

by the alternative retail electric supplier to Illinois retail customers during the 12-month period of 

                                                 
24

 Surreply Comments of the Retail Energy Supply Association, p. 22 
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June 1 through May 31…‖  Currently, for the energy year 2012 (June 1, 2011 through May 31, 

2012) , the overall standard is 6% (the % of retail electric sales that must come from 

renewables).  Given the requirement is percentage-based, it is common practice for a RES to 

purchase enough green power or renewable energy credits (―RECs‖) to meet compliance with 

the standard.  For example, if a customer has an estimated usage of 10,000 MWh, the RES would 

purchase 300 RECs – 3% of 10,000 MWh (due to the fact that at least half of the RES‘s 

renewable obligation must be met through alternative compliance payments) to cover its 

compliance obligation.  In the context of residential customers, the same mathematical scenario 

would be true if the RES enrolled 1,000 customers each using 10 MWh annually.  Imagine a 

RES has an advertisement that states ―Enroll in one of our green products today‖.  They purchase 

RECs equivalent to 53% of the customer‘s usage, far exceeding the requirement.  Three-percent 

of the RECs are retired to meet the renewable portfolio standard (―RPS‖) and 50% is considered 

to be a voluntary purchase on behalf of the customer.  Proposed Section 412.195 could be 

interpreted to mean that the product cannot be marketed as ―green‖ or ―renewable energy‖ or 

―environmentally friendly‖ because not all the RECs were purchased ―entirely separate and 

apart from the RPS requirements”.  Fifty-percent was purchased separately and apart, but 3% 

of power and energy associated with the customer‘s product was in fact purchased to meet the 

RPS standard.  This makes no sense and if the Commission does not delete this proposed section, 

it must be revised as addressed in the following section of RESA‘s Comments.  The problem is 

that while the Commission stated ―[I]t is important for the Commission to address what does not 

constitute   a ‗green‘ product offering,‖
25

  it  completely failed to address what is and what is not 

―green‖ or ―environmentally friendly‖.  Proposed Section 412.195 could be read to mean that the 

Commission has determined that only a product that has RECs that amount to 103% (and an 

alternative compliance payment equivalent to 3%) of the customers‘ usage is green.  No other 

product or service would meet the proposed standard of ―only power and energy service that 

includes power and energy purchased entirely separate and apart from the renewable 

portfolio standard requirements.‖  The number of products and services that by any normal 

measure would be considered ―environmentally friendly‖ are endless.  Here is another example 

of how restrictive and draconian the proposed Part 412 is in its current form: 

  

                                                 
25

 Second First Notice Order, p. 23. 
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[Hypothetical example of marketing collateral from a RES:] 

Sign up for one of our Environmentally Friendly products today!  Sign up on [RES 

name]‘s Greener Tomorrow 24-month fixed-rate plan and 100% of your energy will be 

sourced to renewable energy.  Not only that, but upon enrollment you will receive 2 free 

CFL bulbs free of charge and we will plant a tree on your behalf! 

 

If the RES purchased RECs that represented 100% of the customer‘s usage, and retired 

3% of those RECs to meet the RPS obligation, the RES would be in violation of the rule, because 

again, it did not meet the standard of ―energy purchased entirely separate and apart‖ from the 

RPS requirement.  While there would be extraordinary restrictions on the use of the terms 

―green‖, ―renewable energy‖, and ―environmentally friendly‖ there would be no restrictions on 

the use of the terms ―environmentally beneficial‖, ―sustainable‖, or ―clean energy‖.       

Clearly, the Commission did not fully contemplate the consequences of the proposed rule 

language and ignored several parties concerns, fully and blindly accepting the proposal of 

CUB/AG.  Numerous parties expressed similar concerns regarding CUB/AG‘s proposal without 

first giving it deep thought and analysis. 

 

BLUESTAR ENERGY SERVICES 

BlueStar conceptually agrees with CUB and the AG that it is important to address 

what constitutes a ‗green‘ product offering.  Given the complexity of this issue and 

overlapping renewable energy rules and marketing guidelines, BlueStar looks forward to 

developing a workable definition…BlueStar believes the ORMD existing informal 

workshop process is best suited for an early and thoughtful review of defining ―green‖ 

product offerings.  [BlueStar Verified Reply Comments, p. 15] 

   

COMMISSION STAFF 

In Staff‘s opinion, the ―renewable energy‖ or ―green‖ product definition is more 

complicated than simply devoting one sentence in this rule stating what is not a ―green‖ 

product.  For these reasons, Staff recommends rejecting CUB/AG‘s language restricting 

RES from including any power and energy purchased as part of their compliance with 

Illinois‘ renewable portfolio standards in product offers marketed as ―green,‖ ―renewable 

energy‖ or ―environmentally friendly‖.  However, Staff appreciates CUB/AG offering a 

proposal at all and Staff will continue working with interested parties to determine what 

constitutes ―green‖ power and how to present information to customers in a way that will 

enable them to compare one RES offer with another. [Staff Verified Reply Comments, p. 

39] 
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ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

The AG/CUB propose that power and energy procured by an ARES to meet its 

statutorily mandated renewable portfolio standard requirements cannot be marketed by an 

ARES as "green", "renewable energy" or "environmentally friendly" even though such 

energy must meet the Illinois Power Agency Act's definition of "renewable energy 

resources" which includes: 

 

energy and its associated renewable energy credit or renewable energy credits 

from wind, solar thermal energy, photovoltaic cells and panels, biodiesel, crops 

and untreated and unadulterated organic waste biomass, trees and tree trimmings, 

hydropower that does not involve new construction or significant expansion of 

hydropower dams, and other alternative sources of environmentally preferable 

energy.  (20 ILCS 3855/1-10.) 

 

Such a result is nonsensical and should be rejected by the Commission outright. In 

addition, such a requirement displays a lack of understanding of how ARESs may try to 

differentiate themselves in the marketplace. For example, not every ARES will use the 

same approach to meet the Illinois RPS requirement.  ICEA is not opposed to the 

development of reasonable rules regarding the marketing of green energy. [ICEA 

Verified Reply Comments, p. 10] 

 

In conclusion, RESA recommends Section 412.195 Product Descriptions be eliminated it 

its entirety.  RESA welcomes the opportunity to fully vet the how to address the Commission‘s 

concerns ―to ensure customers…are not lured into purchasing supply under false pretenses‖
26

 

and mitigate any concerns related to ―green washing‖ in future workshops to be conducted by 

ORMD. 
27

   

 

B. In the alternative, the rule should focus on the disclosure of a the renewable 

content of a given product, and not restrict marketing of these products 

The Commission reasons Section 412.195 (Product Descriptions) is necessary ―in order 

to promote product transparency.‖
28

  However, the proposed Part 412 rule does nothing to 

promote transparency; it simply eliminates the marketing of green products as RESA 

demonstrated above.  Significant time and effort can, and should, be dedicated to addressing the 

most appropriate methods for promoting, in a transparent way, renewable energy content of a 

                                                 
26

 Second First Notice Order, p. 23. 

27
 In this regard, RESA notes that the FTC held a series of workshops in 2008 to review its Guides for the Use of 

Environmental Marketing Claims.   
28

 Id. 
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product or service.  Given the current stage of this proceeding, that is not possible in the context 

of this docket.  However, if the Commission is adamant about addressing their concerns here and 

now, then RESA offers modified language: 

 Section 412.195  Product Descriptions  

Only renewable energy resources that are in excess of those required to meet the 

renewable portfolio standard requirements applicable to RESs under Public Act 96-0159 

can be marketed as ―green,‖ ―renewable energy‖, or ―environmentally friendly. 

 

RESA‘s proposed modification accomplishes the Commission‘s stated goal of promoting 

product transparency.  Using the same examples we previously presented, if a marketer 

purchased RECs (or renewable energy) equal to 53% of the customer‘s usage and used 3% of 

those RECs for compliance purposes, the marketer could either state the product contains 50% 

renewable energy or it could state the product is 53% green noting that 3% of the renewable 

energy will be used for compliance purposes.   

 Again, RESA believes this topic deserves a more in-depth conversation to address other 

complications.  For example, it is unclear if alternative compliance payments would fall under 

the definition of ―renewable power‖ (RESA believes they should, given it is a mandatory method 

for meeting RPS compliance).  However, the modified language RESA suggested is, as an 

alternative solution, a vast improvement over the proposed Part 412 rule.   

 

VII. THE RESTRICTION ON HOURS OF DOOR-TO-DOOR SOLICITATION 

CONTAINED IN PROPOSED SUBSECTION 412.120 (k) SHOULD BE 

ELIMINATED. 

Without any analysis whatsoever, the Commission added a new Subsection 412.120 (k) 

to the proposed rules, stating only:  ―Moreover, Dominion proposed adding two new 

paragraphs…(k) limits sales solicitations to reasonable hours unless local ordinances are 

stricter.‖
29

  However, on its face, new Subsection 412.120 (k) is far from reasonable:  ―Persons 

conducting door-to-door sales may do so only between the hours of 10 am to 6 pm unless the 

jurisdiction where the door-to-door sales take place have rules for door-to-door solicitation that 
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are more restrictive, in which case, the [sic]‖
30

 

There is nothing reasonable about restricting door-to-door sales to a time period when 

most people are not at home.  Moreover, there is nothing reasonable about carving out an 

exception for electric sales when none exists for gas sales or sales of any other service or 

product.  For example, pursuant to proposed subsection 412.120 (k), an agent or employee that is 

selling gas and electric products would be able to continue selling the gas product after 6 pm, but 

would have to discontinue selling the electric product.  In addition, for some unknown reason, 

apparently it is okay to sell magazines after 6 pm, but not an electric product.   

It is ironic that a competitive RES proposed to limit the hours in which door-to-door sales 

could be conducted while offering no such limitations on other sales channels, such as 

telemarketing or other direct sales methods.  The proposal creates an uneven playing field that is 

tilted in favor of suppliers that utilize channels other than door-to-door solicitation.  RESA does 

not favor one sales channel over another but rather supports the creation of a level playing field 

that permits all suppliers to compete on equal footing regardless of sales channel utilized. 

The proposed restricted hours will also have a direct impact on the income of potentially 

hundreds of Illinoisans who earn a living selling energy products door-to-door.  The proposed 

restriction on door-to-door hours eliminates the ability to market to customers when it is most 

likely that customers are available to consider offers from RES.  The unintended consequence of 

this restriction is that potentially hundreds of sales representatives will face reduced hours and 

corresponding reduced compensation during a time period when unemployment rates are nearing 

record highs.  Ironically, no such restriction exists for the sales of natural gas as the Illinois 

legislature did not see fit to impose restrictions on marketing hours when it passed revisions to 

the Alternative Gas Supplier Law (220 ILCS 5/19) in 2009. 

The proposed restricted hours for door-to-door marketing also usurp the authority of the 

municipalities in electric utility service territories that are open to competition.  Municipalities 

have been setting and enforcing municipal codes that apply to solicitation for many years.  

Solicitation permits are often tightly controlled by municipalities, generate a source of revenue 

for local governments and allow regulation of solicitation at the local level where the sales of all 
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goods and service, not just electricity, can be regulated.     

Proposed subsection 412.120 (k) would place such an unreasonable solicitation on door-

to-door sales that it would virtually make such sales impractical, have a negative impact on 

existing jobs, and hinder job growth in the State of Illinois..  Rules regarding restrictions on 

door-to-door solicitation of all products and services should be made by the municipality, not by 

this Commission.  The proposal of a single supplier should be rejected as an attempt to create an 

garner an unfair competitive advantage.  In conclusion, proposed subsection 412.120 (k) should 

be eliminated. 

 

VIII. 83 ILL. ADMIN. CODE SUBSECTION 453.20 (b) SHOULD BE DELETED. 

Although Subsection 453.20 (b) was apparently designed to protect consumers, it is 

onerous and no longer necessary with the adoption of 83 Ill. Admin. Code Part 412, which 

contains consumer protections for all types of enrollments.  Subsection 453.20 (b) currently 

states that an electronic signature must be unique to the signer and requires unique and private 

information from the signer.  Examples include algorithms or codes, identifying words or 

numbers previously established or sent to the signer‘s registered email account, and credit card 

verification.  Thus, Subsection 453.20 (b) requires the consumer to input additional information, 

as compared to other channels in which they could be contacted or marketed to and requires 

additional communications with the prospective supplier to establish the security procedure that 

will be used.  These additional communications disadvantage online enrollments.  The 

Commission‘s goal should be to have all marketing channels competitively neutral.  83 Ill. 

Admin. Code Part 412 sets forth requirements for all marketing channels; the more restrictive 

and onerous online enrollment regulations sets forth in Subsection 453.20 (b) are duplicative and 

should be eliminated. 

 

IX. MISCELLANEOUS  

RESA notes that the proposed Part 412 rule defines ―small commercial retail customer‖.  

However there a few instances (within the definition of ―small commercial retail customer‖ and 
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Section 412.100) where the term ―small retail commercial customer‖ is used – transposing the 

words ―retail‖ and ―customers‖.  RESA pointed out this typographical error in the past.
31

 

 

X. CONCLUSION 

 

RESA urges the Commission to adopt the proposed modifications contained herein which 

serve to clarify the rule, both reduce customer confusion and increase customer awareness, and 

most importantly, to ensure that consumers can reap the benefits of a wide-range of product 

offerings, including low-cost, fixed-rate products as envisioned by the General Assembly.  

RESA‘s recommendations also ensure all residential and small commercial customers are treated 

equally.  To reiterate, RESA makes the following recommendations: 

 

1. The $50 early termination fee cap should be eliminated. 

2. The early termination fee waiver should be eliminated in favor of more 

emphasis on full and uniform disclosures. 

a. If it is not eliminated, the Office of Retail Market Development 

(―ORMD‖) should maintain a database to track contract cancellations 

3. The scope of Part 412 be clarified so that it clearly applies to residential and 

small commercial customers regardless of sales acquisition method (and 

municipal aggregation customers are not exempted).  

4. The rescission period should be based on the date of the contract between the 

customer and the Retail Energy Supplier. 

a. If rescission periods are based on enrollment and not contract dates, 

then the current enrollment windows must be expanded to allow for 

forward start dates. 

5. An in-depth discussion through a working group process is the most 
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appropriate manner to determine if the marketing of green products should be 

restricted, and if so, in what manner.   

a. In the alternative, the rule should focus on the disclosure of the 

renewable content of a given product, and not restrict marketing of 

these products. 

6. Proposed subsection 412.120 (k)—the restriction on hours of door-to-door 

sales of electric products—should be eliminated. 

7.   83 Ill. Admin. Code Subsection 453.20 (b) should be deleted. 

 

 

Respectfully Submitted; 

/s/GERARD T. FOX 

Gerard T. Fox 

An Attorney for the Retail Energy 

Supply Association 

 

Law Offices of Gerard T. Fox 
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Chicago, IL 60601 

(312) 909-5583 

gerardtfox@aol.com 
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 Please take note that on September 26, 2011, I caused to be filed via e-docket with the 

Chief Clerk of the Illinois Commerce Commission, the Comments of the Retail Energy Supply 

Association in this proceeding, ILL. C. C. Docket 09-0592. 
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