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INTRODUCTION 

 

 

 BlueStar Energy Services, Inc., d/b/a BlueStar Energy Solutions  (“BlueStar”) hereby 

submits these comments on the First Notice Order (“Order”) in the instant proceeding regarding 

the proposed rule 83 Ill. Adm. Code 412 and amendment to 83 Ill. Adm. Code 453.  BlueStar is a 

licensed Retail Electric Supplier (“RES”) in Illinois that sells electricity to customers throughout 

the State. 

 BlueStar strongly supports the adoption of consumer protection rules.  Properly designed 

rules go a long way toward educating customers of electric choice and the development of a 

competitive retail mass market in Illinois.  However, BlueStar recommends that the focus of any 

new or enhanced consumer protection rules be guided by, and limited to, the scope and 

applicability of existing legislative authority, administrative rules, and basic tenants of contract 

law.   
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The successful development of rules governing mass market activities of retail electric 

suppliers (“RES”) must also be guided by core principles.  These principles must carefully 

balance the non-exclusive goals of fostering robust mass market electric competition while also 

ensuring consumers receive the information they need to make informed electric choices.  Any 

set of customer protection rules should therefore be guided by the following principles: 

1. Consumer protection rules should ensure that customers are presented with the 

information necessary to make informed purchasing decisions; 

2. The rules must not be overly broad or restrictive; rather, they should be carefully tailored 

to specifically address an identified material and systemic problem impacting consumers; 

3. The rules should not inhibit the ability of RES to engage in innovative and diverse 

marketing practices that help create and maintain a robust competitive market with ample 

product and service options tailored to meet consumers specific needs; 

4. The rules should recognize that freedom of contract is a value that should be preserved 

and therefore they should not directly regulate the contractual relationship, except in truly 

legitimate customer protection circumstances; and 

5. The rules should not create redundant and overlapping restrictions that make it more 

difficult for RES to provide consumers the benefits of retail electric choice. 

 

              As the Commission balances these considerations, it is important to underscore that 

overly broad and restrictive standards come with a cost to consumers and run the risk of 

undermining the development of a competitive market from the onset.  Accordingly, BlueStar 

recommends that the Commission proceed in a deliberate manner so that identified problems can 

be carefully matched with solutions that fully protect consumers, while fostering the 

development of the competitive mass market.  



3 
 

Set forth below are BlueStar’s proposed changes to the Illinois Commerce Commission’s 

(“Commission”) First Notice Order.  
1
 

 

ISSUES 

1. Section 412.10 Definitions 

a. “Do Not Market List”  

BlueStar recommends that the Order be amended to remove the overly broad and 

unnecessarily prescriptive “Do Not Market List” definition and all other relevant references.  The 

ill-developed concept is problematic on several levels.  First, the “Do Not Market List” and 

Section 412.170(d) overlap the national “Do Not Call” program.  Second, this definition may 

unintentionally and unlawfully restrict broad marketing channels available to all other industries.  

If a customer does not wish to review marketing material, they may simply delete and/or discard 

it.  No party has presented evidence of the need for such a severe marketing restriction.  All 

forms of marketing should allow BlueStar and other RESs to educate consumers on the 

opportunity to save significant amount of money on their electricity bill.  Third, the record is 

void as to exactly what types of marketing materials are included/excluded (emails, 

home/business phone, cell home/business phone, direct mail, home solicitation, informational or 

promotional material, etc.).  Fourth, the rule provides no guidance as to how other laws such as 

CAN-SPAM Act, National Do Not Call List or other federal or state marketing rules come into 

play.  Fifth, the rule does not define any specific penalties or consequences for violation of such 

a provision.  Sixth, this overly restrictive concept has not been vetted, analyzed or reviewed from 

a technical or systematic perspective.  There has been no discussion or analysis as to the 

systematic and IT issues the RES community may face as it tries to implement and administrate 

                                                           
1
 Due to the procedural morass that has occurred during the course of this rulemaking, BlueStar notes that it is often 

unclear as to what is or is not part of the existing record.  (See BlueStar’s Brief of Exceptions at 1-5.) 
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such an overly broad rule.   Nor has there been discussion as to how often these lists would be 

updated and the associated costs such a requirement would impose on RESs, utilities and 

ultimately the costs to consumers.  Moreover, this proposal has not been evaluated in terms of 

the detrimental impact such a blanket restriction would have at this nascent point in time when 

competition is just being introduced to the mass market.  Now more than ever, customers need to 

be educated as to what retail competition means and how choice provides them with many 

benefits not previously available.  The rule should not deny customers valuable informative, 

innovative and diverse marketing information related to product and service options tailored to 

meet customer specific needs.  Last, but not least, the rule is conspicuously silent as to why the 

utility should be in charge of administrating this rule and the potential anti-competitive 

implications or concerns that may result.   

 BlueStar is concerned that the “Do Not Market List”, in concert with state and federal 

marketing sales restrictions, as well as the telemarketing and door-to-door solicitation 

requirements being considered in this rulemaking, could drastically limit the availability of 

effective sales channels without first having made a requisite finding that such a restriction is 

necessary to protect consumers.  All of these are important considerations, the resolution of 

which could affect the on-going development of the marketplace, should be addressed before this 

provision is included in the proposed rules. 

 To be blunt, the entire “Do Not Market List” notion is not ready for prime time.  In fact, 

BlueStar agrees with the “Christmas-tree bill” analogy used by ICEA that “at some point in time 

the addition of one more seemingly well-intentioned innocuous new requirement sends . . .  

proposed rule crashing down to the ground.”  (Verified Reply Comments of ICEA, at 2.)  
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Customers, the RES community, as well as the development of competition will be harmed by 

this unnecessary ill-developed rule that impose significant costs with little benefit to all involved. 

  Proposed Rule Change:   

 Consistent with the forgoing, BlueStar proposes the following changes to the Rule: 

 Section 412.10 Definitions 

“Do Not Market List” means at a minimum a list of names, addresses and/or  

Phone numbers of customers who contacted the electric utility to avoid any marketing or 

soliciting from a RES. 

Section 412.170 Training of RES Agents (d) 

d) A RES agent shall refrain from any direct marketing or soliciting of power and  

energy service to customers on the electric utility's Do Not Market List, which the  

electric utility shall make available to RESs at least monthly on the 15th calendar  

day of the month. If the 15th calendar day is a non-business day, the electric utility  

shall make the list available on the next business day following the 15th calendar  

day of that month. A RES shall use the most current version of the Do Not Market  

List available; however, in assessing compliance with this Section, 31 days will  

be afforded to a RES to account for the time required by the RES to disseminate  

and process the list internally. 

 

b.    RES Agent 

BlueStar recommends that Agents, Brokers and Consultants (“ABCs”) be removed from 

the definition of RES Agent since it is duplicative or possibly inconsistent with the existing 83 

Ill. Admin Code 454 (“Part 454”) – “Licensure of Retail Electric Agents, Brokers, and 

Consultants.”  BlueStar fully supports ensuring that all ABCs adhere to the ABC Rule contained 

in Part 454 and further supports consumer protection rules should apply equally to all parties 

soliciting mass market customers.  However, all ABC related requirements are best positioned in 

Part 454.  These rules implemented Section 16-115C(a) of the PUA to “adopt licensing and code 

of conduct rules in a competitive retail electricity market to protect Illinois consumers from 
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unfair or deceptive acts of practices and to provide persons acting as agents, brokers, and 

consultants [emphasis added] engaged in the procurement or sale of retail electricity supply for 

third parties with notice of the illegality of those acts or practices.”  However, the Order as 

currently drafted defines a “RES Agent” to include licensed ABCs.  Unfortunately, various 

interpretations of Part 412 could result in an ABC being out of compliance with Part 412 but in 

compliance with Part 454.  BlueStar recommends that the Order be amended to exclude these 

licensed entities; otherwise, the two rules will create incongruities that may be irreconcilable.   

Proposed Rule Change: 

 Consistent with the foregoing, BlueStar proposes the following changes to the Rule: 

 

 Section 412.10 Definitions 

“RES agent" means any employee, agent, independent contractor, consultant or  

other person who is engaged by the RES to solicit customers to purchase, enroll in  

or contract for power and energy service on behalf of a RES.  For purposes of this 

section, “RES agent” does not include agents, brokers, and consultants required to be 

licensed according to 83 Ill. Adm. Code 454. 

 

2. Section 412.110 Uniform Disclosure Statement 

BlueStar supports plain-language disclosures to mass market customers in order to reduce 

customer confusion, customer complaints, and increase overall customer satisfaction.  BlueStar 

is also in favor of a straightforward, easy, relatively quick enrollment process which also results 

in higher customer satisfaction and a better overall experience regarding switching to or between 

competitive suppliers.  However, BlueStar recommends that Section 412.110 in the Order be 

amended to eliminate the requirement that a uniform disclosure statement be presented to the 

customer regardless of the form of marketing used. 
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As drafted, there are 15 different itemized disclosures in the Uniform Disclosure 

Statement that must be made to customers, with some of those having additional disclosure 

requirements.  The purpose of the disclosure statement is to disclose to the customer key 

provisions of the terms and conditions associated with the respective sales agreement and is not 

used as a companion piece to any or all marketing material.  However, the Order’s disclosure 

statement requirement is nonsensical and simply not practical when marketing methods are 

conducted over the telephone (e.g., telemarketing and inbound call centers).   

Since there is not an opportunity to provide a written disclosure statement prior to 

enrollment, the only way the proposed rules envision to provide the customer with a frame of 

reference is to read the items (d) through (o) of the disclosure statement to the customer over the 

phone.  However, this will certainly lengthen the enrollment process to such lengths that it would 

stretch the limits of customer patience.  In addition, this requirement serves no purpose since 

both sections 412.130 and 412.140 require that the Uniform Disclosure Statement be sent to the 

customer within three business days after the electric utility’s confirmation of an accepted 

enrollment. 

As a result, the Order should be amended to make clear that any and all disclosure 

statements are only required if, and when, the customer has agreed to enroll with the RES.  In 

other words, a disclosure statement should be required only at the time of enrollment and not as 

part of any marketing campaign. 

Finally, the Order misidentifies certain sections of the Rule.  For example, in its 

discussion of the Uniform Disclosure Statement, the Order makes reference to 412.110(n) but 

when this language is compared to the Rule, it’s clear that 412.110(n) is actually 412.110(o).  
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Also, the Order discusses 412.110(o) but is actually discussing 412.110(p) in the Rule.  BlueStar 

recommends that the Order be amended to be consistent with the Rule.  

Proposed Rule Change: 

Consistent with the foregoing, BlueStar proposes the following changes to the Rule: 

 

Section 412.110 Uniform Disclosure Statement  

In addition to providing the customer with a copy of the sales contract, a RES agent must 

disclose the following information to the customer prior to any enrollment for electric 

service, regardless of the form of marketing used.  

 

3. Section 412.120  Door-to-Door 

Section 412.120(g) contains a requirement that if third-party verification is used to 

authorized a customer’s enrollment, the third-party verifier “must require the customer to 

verbally acknowledge that he or she understands items (d)-(o) of the uniform disclosure 

statement.”  However, Section 412.120(f) also requires that a customer acknowledge that they 

were left with a copy of the uniform disclosure statement.  Only door-to-door marketing requires 

a third-party to verify that the customer was left with a copy of the Uniform Disclosure 

Statement.  BlueStar recommends that uniform requirements exist for all marketing methods in 

order to minimize transaction costs.  By having a unique requirement that pertains only to in-

person marketing would require that a third-party verifier design unique requirements that apply 

only to customers that were marketed to in-person.  As a result, BlueStar recommends that this 

requirement be removed from this section. 

Proposed Rule Change: 

Consistent with the foregoing, BlueStar proposes the following changes to the Rule: 

 

Section 412.120 Door-to-Door Solicitation 

f) The RES agent shall require the customer to initial the RES agent’s copy of the  
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Uniform Disclosure Statement.  A copy of the Uniform Disclosure Statement is to  

be left with the customer at the conclusion of the visit. The minimum list of items  

to be included in the Uniform Disclosure Statement is contained in Section 412.110. 

 

4. Section 412.150 Direct Mail 

The Order made a number of changes to the proposed Rule that are not included in the 

Rule.  For example, the Order states that, “It is appropriate to include a link to a website where 

the customer could review the Uniform Disclosure Statement.  The Commission believes the 

RES should give the customer an option to receive a copy of the Uniform Disclosure Statement 

in a paper or electronic version.  Further, the Commission finds the Uniform Disclosure 

Statement should be provided to the consumer only when he or she has been solicited by the 

RES and not during its general marketing campaign.” However, none of these provisions are 

found in the Rule.  BlueStar generally supports the language contained in the Order and 

recommends that the Rule be modified accordingly.   

5. Affiliate Name and Logo Use 

      BlueStar continues to believe language in Section 412.190(k) (“Affiliate Name and Logo 

Use”) needs to be clarified and strengthened so that consumer confusion is reduced.  In 

BlueStar’s view, party disclosure of the nature of the RESs relationship to the electricity utility is 

the proper focus of the regulations to promote consumer understanding and protection.  The Rule 

should require an affiliated RES to disclose that it is not representing or acting on behalf of its 

parent, the electric utility.  The disclosure is a necessary one, by allowing an affiliate of an 

electric utility to use the name and logo of the utility company gives the misleading impression 

to the customer that they are dealing with the utility.  BlueStar maintains its previous position 

that if Illinois is truly to have a competitive market, the affiliate use of utility name and logo 

must end.  The rule should make clear that the utility should not speak on behalf of its 
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unregulated utility and its unregulated affiliate should not use, promote or suggest that the 

customer or third-party may receive preferential treatment as a result of such affiliation.   

The affiliate RES’s use of the utility name should extend to electricity, gas, telephone and 

water utilities. 

6. Rescission of Sales Contract 

BlueStar continues its strenuous objection to the Order’s 10-day rescission window as 

arbitrary, contrary to law, unsupported by facts, and ultimately harmful to consumers and the 

development of competition in general.  Sections affected by a 10-day rescission window 

include:  412.10 Definition of Rescission, 412.110(k) Uniform Disclosure Statement, 412.210 

Rescission of Sales Contract and 412.230 Early Termination of Sales Contract
2
.  BlueStar also 

opposes Section 412.210 which requires that the rescission period begin at enrollment with the 

utility rather than the contract execution date.   

The rescission period has been the most hotly contested issue in this rulemaking.  Serious 

disagreement exists regarding the proposed rescission period.  The amount of comments devoted 

to this single issue proves that parties continue to be miles apart on this issue.   

a.  A 10-day rescission period conflicts with current state law and rules 

The Order contains a requirement for a 10-day rescission period.  BlueStar opposes this 

provision because it is inconsistent with the Illinois Compiled Statutes and Administrative Code.  

BlueStar cannot recommend, nor should the Commission adopt, a 10-day rescission period when 

there is a clear legislative mandate requiring a 3-day rescission period.  BlueStar continues to 

recommend that consumers be provided a three day right of rescission that runs from the date of 

the consumer’s signing of the contract.  The First Notice Order does not acknowledge current 

                                                           
2
  With respect to Section 412.230 Early Termination Fee, the discussion and proposed Rule change in this portion 

of BlueStar’s comments is limited to the rescission period only.  A later section will propose changes to the Rule 

with respect to other material aspects of the early termination provision. 
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Illinois statute and administrative rules expressly provide for a 3-day rescission period.  Nor does 

The First Notice Order reflect the recent Commission Order issued in Docket 09-0460 and 11-

0162 pertaining to the Ameren UCB/POR and ComEd POR/UCB Orders that respectively 

require the utilities to reform its tariff to provide residential consumers with a three (3) business 

day right of rescission of internet enrollments, consistent with Section 453.40(a)(4) of the 

Commission’s existing rules.  

Specifically the Illinois General Assembly (the “General Assembly”) established a policy 

for a rescission window when it adopted Sec. 2B of the Consumer Fraud and Deceptive Business 

Practices Act, which states that “… [the] consumer may avoid the contract or transaction by 

notifying the seller within 3 full business days following that day on which the contract was 

signed…”
3
   

The General Assembly has clearly spoken on the issue of rescission for electricity supply 

contracts, and the language is clear and unambiguous.   

In addition, 83 Ill. Adm. Code 453.40(a)(4), which addresses Internet enrollment for 

residential electricity supply customers, states that “…residential customers may cancel the 

enrollment within 3 business days after the Internet enrollment.”
4
   This rule, which is consistent 

with the legislative mandate, is also very clear – residential electricity supply customers may 

cancel their contract within 3 business days.  The existence of such a consumer protection rule 

for residential customers means that the issue of rescission for residential customers was 

contemplated, and a 3-day rescission period, and no lesser or greater amount of time, was 

deemed to be the proper protection.  BlueStar strongly recommends that the Commission amend 

                                                           
3
   815 ILCS 505/2B. 

4
   83 Ill. Adm. Code 453.40(a)(4). 



12 
 

the Order to be consistent with, and not circumvent both the legislative mandate and existing 

administrative rule and maintain the 3-day rescission window. 

b. The rescission window should begin at execution of the contract.  

It is important to properly define the rescission window.  In this regard, BlueStar defines 

the term as the traditional time that customers may cancel a contract for whatever reason, without 

any termination fee or penalty.  This period of time is designed to protect buyers from their own 

impulses, or “buyer’s remorse.”  Throughout this proceeding, BlueStar has maintained that 

rescission rights should begin once a customer executes a contract, and is completely 

independent from the enrollment process.  In fact, the Commission has already affirmed this to 

be the case in Docket 10-0138, ComEd’s Purchase of Receivables/Utility Consolidated Billing 

proceeding: 

“We also recognize that there is a distinction between the extended enrollment period 

 described in ComEd’s proposed tariff revisions and the rescission period that is 

 contemplated in the Part 412 Rulemaking.  The latter addresses issues between a retail 

 electric supplier and the end-user customer while the former does not.”  (Amendatory 

 Order in Ill. C. C. Docket 10-0138, dated February 9, 2011, at 10) 

 

 Section 412.210 of the Order states that the rescission period begins “within ten calendar 

days after the electric utility processes the enrollment request.”  BlueStar maintains that 

rescission and enrollment are two separate and distinct concepts, and attempts to tie the two 

processes together are simply wrong.  As mentioned earlier, the Illinois Compiled Statutes and 

Administrative Code delineate the policy related to the rescission window.  In addition to 

mandating a 3-day rescission period, current policy also identifies when the period should begin 

– it begins on the date the contract is signed.   As with the 3-day rescission window, current 

policy is clear and unambiguous.  BlueStar will not repeat its arguments again with respect to 
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circumventing current law, but it recommends that the Commission adopt a Rule that conforms 

to existing law.  

 There are numerous reasons why it is inappropriate to tie rescission rights to the utilities’ 

enrollment process.  First, the Order’s use of the enrollment period as the trigger point for the 

rescission window is a radical departure and a fundamental change in the traditional rescission 

period definition.  The enrollment process is the time when the utility contacts the customer to 

inform him or her that a request has been made to transfer his or her electric service from one 

provider to another.  This notification is made to ensure that “slamming” has not occurred.  It is 

simply inappropriate to lengthen rescission rights to account for the utilities processing of the 

enrollment request.  This enrollment/notification process serves a valuable function, but it is 

quite separate and distinct from the traditional rescission window, which deals with “buyer’s 

remorse.”  If the Order’s definition stands, it would require customers to understand the 

individual RES’s and utility’s intricate internal enrollment processes.  A customer is aware of the 

date when he or she signed the contract but cannot, and should not, be expected to understand 

internal RES and utility enrollment processes.  Allowing the rescission window to begin with the 

utility’s processing of an enrollment request could result in a rescission window that is 17 days 

or longer.  As stated previously, expanding the rescission window beyond 3 days is excessive, 

unacceptable, and completely unprecedented and will stunt the development of competition in 

the retail electricity market in Illinois.  

 Second, Section 412.210 of the Order permits the customer to "rescind" its contract by 

"contact[ing] either the utility or RES."  While rescission of a contract is possible with the 

contracting party (the RES), rescission, as properly defined, is not possible with a non-

contracting party (the utility), as no privity of contract exists between the customer and the 
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utility.  Furthermore, requiring the utility to be responsible for receiving, documenting and 

notifying the RES about such "rescissions" is unduly burdensome on the utility.  Such a process 

also allows for an illicit temptation for the utility and its affiliated RES, whereby the utility 

knows of a customer who has "rescinded" its contract with the RES and is now without a 

supplier of electric service, but yet the utility must preserve its Chinese wall and not inform its 

affiliated RES of the "available" customer.   

 Third, Section 412.230 of the Order states that the rescission window begins 10 days after 

the date of the first bill is issued.  Such a policy could result in an 87-day rescission window!  

This result is equally absurd and unacceptable.   In addition to its arguments presented against 

extending the 3-day rescission window, an 87-day rescission window would be ripe for 

gamesmanship.  In a downward market, a customer could lock themselves into a fixed-price 

contract when they believe market prices to be their lowest.  However, if energy prices continue 

to fall during the time between customer enrollment and receipt of their first bill, they could 

cancel a valid contract, not be subject to any early termination fees, and be free to sign a new 

contract at a lower price.  While the average residential and small business customer may not 

take advantage of downward trends, there is a very real possibility for third-party agents, 

brokers, or consultants to improperly urge customers to engage in this type of gaming behavior.  

These third-party entities could easily enter into aggregation agreements with a large number of 

customers that would enable the ABC to exercise the right to cancel a valid contract on behalf of 

the customer.  It is quite possible that an ABC’s entire business model could center on taking 

advantage of the rescission window being tied to 10 days from receipt of the first bill. 

c. A 10-day rescission window is contrary to the industry standard 
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 Sixteen states currently allow competition in the retail electricity market, and a 3-day 

rescission window has become the standard metric for protecting customers and allowing them 

an appropriate amount of time to reconsider their decision.   For example, Pennsylvania, New 

York, Texas, the District of Columbia, New Hampshire and Michigan all have 3-day rescission 

windows.
5
  Consumer protection rules and experiences from other jurisdictions with robust 

competitive retail electricity markets should be tool used to guide the Commission’s decision.   

d. No logical or factual basis exists for expanding the rescission window from 3 to 10 

days. 

The current 3-day rescission window represents a policy judgment by the General 

Assembly that balances consumer protection with the development of retail electric competition.  

Any attempt to change a legislatively-approved rescission period should first come in the form of 

a recommendation from the Commission to the General Assembly that the existing law needs to 

be changed.  Making any policy change to an existing law or Commission rule, especially at the 

onset of small business and residential competition requires a careful and deliberate evaluation to 

determine whether any systematic problems are currently harming customers.  Given the clear 

and unambiguous legislative mandate, before the rescission window is changed to 10 days, there 

should be a well-established record, complete with evidence demonstrating that the existing 

standard is problematic or no longer valid.  However, the record in this proceeding is void of any 

evidence demonstrating that customers have had any problems with the existing 3-day rescission 

window.  Parties proposing a change to the existing policy have the burden of identifying and 

                                                           
5
   See Chapter 25, Subchapter R, 25.474(j) “Right of Rescission” of the Substantive Rules Applicable to Electric 

Service Providers in the State of Texas; See District of Columbia Register Vol. 55 – No. 30, June 25, 2008, Section 

327.18; See the Uniform Business Practices of the State of New York, Section 5.B.2; See Pennsylvania Code, 

Chapter 54, Section 54.5(d); See D.C. Formal Case No. 712, In the Matter of the Investigation Into the Public 

Service Commission's Rules of Practice and Procedure, § 327.18, issued July 25, 2008; See N.H. Code § Puc 

2004.02(17).   
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presenting evidence to support their assertion that a problem exists with a 3-day rescission 

window.  In this regard, the Order adopted the 10-day rescission window but did not present any 

evidence to support this recommendation.   There is absolutely nothing in the record to support a 

change in the existing policy.   In fact, the only evidence in the record regarding the rescission 

window are that other states' 3-day rescission periods  provide sufficient protections. These facts 

alone should put to rest that a 3-day rescission window is insufficient to protect customers. 

e. A 10-day rescission window increases costs to RESs and ultimately the price to 

customers 

There are costs and consequences of expanding the rescission window which cannot be 

ignored.   Expansion of the legislatively-mandated rescission window will likely result in higher 

prices to consumers because RESs will be required to build into their pricing models additional 

risk premiums to account for the longer period of contract uncertainty.  For example, after a 

customer signs a contract, BlueStar begins the process to procure the necessary energy from the 

wholesale market.  In determining the price for a customer, BlueStar must include the cost to 

“carry” or hold the energy for three days while the customer is permitted the opportunity to 

cancel the contract.  If the rescission window is expanded to 10 days, BlueStar will be required 

to hold the energy much longer, with greater risk that the customer will rescind his or her 

contract.  It is only prudent that BlueStar incorporate this increased risk into the price consumers 

pay for electricity.  Therefore, lengthening the rescission window has real, financial 

consequences for both the RES and the customer, and, as such, BlueStar strongly urges the 

Commission to modify the Order and not adopt a 10-day rescission window.   

f.     Calendar Days vs. Business Days 
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When discussing how to calculate the rescission window, Sections 412.110 Uniform 

Disclosure Statement and 412.210 Rescission of Sales Contract specifically state that calendar 

days should be used.  However Section 412.230 Early Termination of Sales Contract uses 

business days to calculate the rescission window.  This inconsistency in the Rule must be 

corrected.  In terms of deciding whether calendar or business days should be used, the 

Commission should again review the General Assembly’s policy regarding the rescission 

window.  Per Sec. 2B of the Consumer Fraud and Deceptive Business Practices Act, “…[the] 

consumer may avoid the contract or transaction by notifying the seller within 3 full business days 

following that day on which the contract is signed …”
6
  (emphasis added).  Again the General 

Assembly has spoken, and on the issue of whether calendar or business days should be used to 

calculate the rescission window, using clear and unambiguous language, the General Assembly 

concluded that business days should be used. 

Proposed Rule Change: 

Consistent with the foregoing, BlueStar proposes the following changes to the Rule: 

 

412.10 – Definitions:  “Rescind” means the cancellation of a signed contract with a RES 

and/or pending customer enrollment to a RES, without the incurrence of an early 

termination fee. 

 

Section 412.110 Uniform Disclosure Statement (k):  A statement that the customer may 

rescind the contract and the pending enrollment within three ten calendar business days 

after the electric utility processes the enrollment request by contacting the RES. and that 

residential customers may  

rescind the contract and the pending enrollment by contacting either the RES or the 

electric utility and provide both a toll-free phone numbers; 

                                                           
6
   815 ILCS 505/2B 



18 
 

 

Section 412.210 Rescission of Sales Contract:  The customer has the ability to rescind 

the contract with the RES. before the RES submits the enrollment request to the electric 

utility. Within one business day after processing a valid electronic enrollment request 

from the RES, the electric utility shall notify the customer in writing of the scheduled 

enrollment and provide the name of the RES that will be providing power and energy 

service. The written enrollment notice from the electric utility shall state the last day to 

make a request rescinding the enrollment, and provide contact information for the RES. 

A residential customer wishing to rescind the pending enrollment with the RES, will not 

incur any early termination fees if the customer contacts either the electric utility or the 

RES within ten three calendar business days after the electric utility processes the 

enrollment request signing a contract. A small commercial retail customer wishing to 

rescind the pending enrollment with the RES, will not incur any early termination fees if 

the customer contacts the RES within ten three calendar business days after the electric 

utility processes the enrollment request signing a contract. If the tenth third calendar 

business day falls on a non-business day, the rescission period will be extended through 

the next business day. In the event the residential customer provides notice of such 

rescission to the electric utility, the electric utility shall notify the RES 

 

Section 412.230 Early Termination of Sales Contract:  Any contract between a RES 

and a customer that contains an early termination fee shall disclose the amount of the 

early termination fee or the formula used to calculate the termination fee, provided that 

any early termination fee or penalty shall not exceed $50 total regardless of whether or 

not the contract is a multiyear contract. Any contract containing an early termination fee 

shall provide the customer the opportunity to contact the RES to terminate the contract 

without any termination fee or penalty within 10 three business days after signing a 

contract. after the date of the first bill issued to the customer for products or services 

provided by the RES. A customer relying on this provision to avoid an early termination 

fee shall be precluded from relying upon this provision for 12 months following the date 

the customer terminated his or her sales contract. The contract shall disclose the 

opportunity and provide a toll-free phone number that the customer may call in order to 
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terminate the contract. This requirement does not relieve the customer of obligations to 

pay for services rendered under the contract until service is terminated. 

 

7. Section 412.230 Early Termination of Sales Contract 

 BlueStar continues its strong opposition to the $50 cap on early termination fees.  This 

limit is arbitrary, contrary to law, unsupported by facts, and ultimately harmful to consumers.  

The justification for the cap wrongly relies on a separate and distinct statute that is applicable to 

natural gas suppliers, not the retail electricity industry which has a separate and distinct statute. 

In this instance, the Commission inappropriately extended the gas statute to retail electric 

suppliers.  (First Notice Order at 26) (220 ILCS 5/19-115(g) and 815 ILCS 505/2DDD(e))).  

Electricity and natural gas are two different commodities - market prices are different, are 

produced from different energy sources and provide different sets of risks to suppliers.  In fact, 

the General Assembly recognized the differences between these industries by adopting distinct 

and separate statutes by which the Commission is to promulgate separate and distinct industry 

rules.  Simply put, the Commission incorrectly extended the application of the natural gas laws 

to the retail electricity industry, which is clearly contrary to legislative construction and intent.  

BlueStar notes that no party supported CUB/AG’s proposed cap nor has any party provided any 

factual support or justification for the $50 limit.  

 Based on the following arguments, BlueStar believes a $50 cap on early termination fees 

should be rejected and recommends that the Rule be amended accordingly.  First, termination 

fees apply when a customer cancels a contract before the end of the term of the agreement and 

are designed to compensate the RES for the expenses incurred had the term of the contract been 

fulfilled.  Termination fees are commonly included in service contracts entered into by 

consumers, and no reason exists that RES contracts should be subjected to less protection under 
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the law than those of other service providers.  Second, instituting a Rule that would allow a 

customer to cancel a fixed-price contract with a minimal penalty well after the contract execution 

date precludes a RES from recovering actual incurred damages.  This will require additional 

pricing premium built into the customer’s contract without any discernible benefit.  Similar to 

the risk premium for an extended rescission period, RESs will be required to incorporate 

additional risk premium into their pricing to compensate for greater uncertainty in the length of 

the term of the contract and may also offer fewer long-term contracts.   

 Finally, BlueStar also believes that while the General Assembly clearly contemplated the 

existence of customer contracts with termination penalties, the General Assembly chose not to 

impose a cap on termination fees for electric providers, as they did for the natural gas suppliers. 

In addition, there has been no evidence presented to suggest that termination fees are an issue in 

the Illinois retail electric market. 

 Proposed Rule Change: 

      Consistent with the foregoing, BlueStar proposes the following changes to the Rule: 

 

Section 412.230 Early Termination of Sales Contract:  Any contract between a RES 

and a customer that contains an early termination fee shall disclose the amount of the 

early termination fee or the formula used to calculate the termination fee. , provided that 

any early termination fee or penalty shall not exceed $50 total regardless of whether or 

not the contract is a multiyear contract. Any contract containing an early termination fee 

shall provide the customer the opportunity to contact the RES within three business days 

after signing a contract to terminate the contract without any termination fee or penalty 

within 10 business days after the date of the first bill issued to the customer for products 

or services provided by the RES. A customer relying on this provision to avoid an early 

termination fee shall be precluded from relying upon this provision for 12 months 

following the date the customer terminated his or her sales contract. The contract shall 

disclose the opportunity and provide a toll-free phone number that the customer may call 
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in order to terminate the contract. This requirement does not relieve the customer of 

obligations to pay for services rendered under the contract until service is terminated. 

 

  On an administrative note, BlueStar points to an inconsistency between the Order and 

Section 412.230 of the Rule.  Within the “Commission Analysis and Conclusion” section of 

Section 412.110, Uniform Disclosure Statement, the Order concluded that, “… the Commission 

… declines [to] impose a $50 cap on early termination fees.”  However, Section 412.230 

contains a $50 cap on early termination fees.   

 

8. Section 412.320(c)(3) Dispute Resolution 

The Order requires the Commission to prepare a summary of all informal and formal 

complaints received and publish it on the Commission’s website.  BlueStar objects to this section 

as written.  First, the definition of complaint is overly broad such that it could include simple 

inquiries, general questions/concerns, informal and formal complaints.  The complaint statistics 

should only be comprised of the validated informal and formal complaints.  A mere complaint 

that “my bill is too high” or “why do I have to pay my bill” should not be included in the 

complaint statistic.  Given the importance of how complaint statics are compiled and displayed, 

the Commission must develop an appropriate methodology for displaying such statistics so that 

meaningful information is provided.   

Depending on the definition or categorization of the inquiry or actual complaint, the 

complaint summary could potentially be misleading or damaging to a specific resort, the 

development of the competitive market, or, alternatively, provide a valuable tool to customers, 

RESs, and the Commission.  For example, if the summary simply provides raw numbers of 

complaints without regard to market share or level of business activity of the RES, or the validity 

of the complaint, the information provided will be of little or no value and could potentially be 

harmful and misleading.  On the other hand, if the complaint summary provides complaint rates, 
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rather than raw numbers, and reports only valid complaints, then customers, RESs, and the 

Commission will have an accurate measurement of supplier performance and customer 

satisfaction with the competitive marketplace.  Similarly, if the rules do not clearly define and 

delineate the difference between an informal and formal complaint, then the information could 

be completely misleading and ultimately damaging to a market participant.  BlueStar 

recommends that the Order be amended to eliminate this provision.   

For the reasons stated above and consistent with comments throughout this proceeding, 

BlueStar maintains that the Commission has not been adequately presented with enough input to 

develop a metric to measure legitimate complaints.  Only valid complaints should be tracked.  

BlueStar maintains the best way to achieve this goal is to establish a collaborative process in 

order to adequately address these important issues.  Without a clearly articulated definition and 

carefully structure metrics, the number of complaints will provide a false picture of a supplier’s 

performance, which in turn if reported, could cast the RES’s reputation in an unfair light that 

could ultimately be detrimental to the RES.  Moreover, if such metrics are going to be posted on 

the ICC’s website so that consumers may make informed decisions as to whether to switch from 

the utility and/or to another RES, then not only should the suppliers’ valid complaints be tracked 

and posted but so should the same metrics and reporting be applicable to the utilities so that 

customers get a complete comparison.   

BlueStar remains concerned that the First Order Notice does not adequately define a valid 

complaint, nor does it layout a well-developed metric or reporting mechanism.  As such, 

promulgation of a rule in this area is simply premature.   

 Proposed Rule Change: 

 Consistent with the foregoing, BlueStar proposes the following changes to the Proposed 

Rule: 




