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Administrative Law Judge Ruling 

I. Introduction 

The purpose of the instant proceeding is to carry out the mandate of the 
Appellate Court in the wake of its September 30, 2010 decision in Commonwealth 
Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 
2010) (“Edison”).  The Appellate Court reversed and remanded specific portions of the 
Commission’s September 10, 2008, final Order in this docket.  The Appellate Court 
stated, in relevant part, that: 

We hold that ... the Commission abused its discretion in 
excluding from the rate base the increase in accumulated 
depreciation of existing plant during the post-test-year period 
... We remand the cause for the Commission to revisit the 
accumulated depreciation issue, including allowing ComEd 
to request recovery of the aggregate cost of the third-quarter 
2008 plant additions. 

Edison, 405 Ill.App.3d at 420, 937 N.E.2d at 715. 

On August 4, 2011, Commonwealth Edison Company (“ComEd”) filed direct 
testimony on remand. This ruling concerns Motions in Limine filed by the Staff of the 
Illinois Commerce Commission (“Staff”) and the People of the State of Illinois, ex rel. 
Lisa Madigan, Attorney General of the State of Illinois and the Citizens Utility Board 
(“AG/CUB”) on August 25, 2011, in which Staff and AG/CUB moved to exclude from 
evidence parts of the testimony and exhibits filed by ComEd.  ComEd filed a Response 
to the Motions on September 8, 2011 and Staff and AG/CUB filed Replies to Responses 
on September 15, 2011.  All filings were made after the 4:00 PM deadline. 

II. Ruling 

The Appellate Court directed “the Commission to revisit the accumulated 
depreciation issue, including allowing ComEd to request recovery of the aggregate cost 
of the third-quarter 2008 plant additions.” This ALJ ruling, which defines the scope of 
this remand proceeding, is based chiefly on this direction from the Appellate Court. I 
interpret the Appellate Court’s order to require the Commission to determine what the 
proper rates would have been had the Commission not erred on the accumulated 
depreciation issue and, because the Commission did not look at the third quarter plant 
additions due to the Stipulation, the Commission must decide how far the pro forma 
period should extend, given the Appellate Court’s matching requirement.  
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In addition, I find that the record should contain the data necessary to calculate 
what an appropriate refund should be, the appropriate interest rate, and how it should 
be refunded.  To be clear, however, this ruling does not reach the question of whether a 
refund should occur.   

In order to calculate the refund amount, it is clear from Independent Voters and 
Hartigan II that the Commission must look at the difference between the actual revenue 
collected under the now invalid rates and the revenue that would have been collected 
had the proper rates been in place during the refund period - nothing more. 

Keeping these thoughts in mind, the individual pieces of challenged testimony 
will now be considered, starting with the easiest.   

A. Mr. Tenorio 

The AG challenges language throughout Mr. Tenorio’s testimony where he states 
some variation of, “if the Commission decides a refund is appropriate.” Because no 
decision is reached at this time on the propriety of a refund, the AG’s request to strike 
portions of Mr. Tenorio’s testimony is denied.   

B. Ms. Houtsma 

Next, Staff and AG/CUB move to strike various portions of Ms. Houtsma’s 
testimony and exhibits. Staff and AG/CUB seek to strike any mention of third quarter 
plant, be it forecasted or actual.  Staff and AG/CUB also seek to strike any information 
regarding ComEd’s costs or return on equity (“ROE”) during the refund period. 

The third quarter plant information that is already in the record must be 
considered, contrary to the wishes of Staff and AG/CUB.  Staff argues that if the 
Commission were to consider the third quarter plant, it would be an illegal retroactive 
surcharge.  AG/CUB argue that the Commission has already made a finding on third 
quarter plant and should not revisit the issue.  

With respect to Staff’s argument, it is clear that complying with an Appellate 
Court remand to determine the proper rates to be used in calculating a refund is not 
retroactive ratemaking, nor would it automatically result in an illegal surcharge. 
Independent Voters 117 Ill.2d at 105. It cannot be, as argued by Staff, that considering 
accumulated depreciation is not retroactive ratemaking, but considering third quarter 
plant is retroactive ratemaking.  Both must be considered to comply with the remand. 
Also, contrary to the assertion of AG/CUB, the Commission made no finding on the third 
quarter plant and the Appellate Court’s decision made that clear. Hence, how far the pro 
forma period should be extended in light of the Appellate Court’s “matching” 
requirement remains to be decided.   

With respect ComEd’s actual third quarter plant and its actual accumulated 
depreciation, Staff cites the Second Order on Remand in Docket 83-0537 and 84-0555 
(consol.) to support its position to not rely on actual data in remand proceeding.  
Commonwealth Edison Company, Proposed general increase in electric rates, Docket 
83-0537, 84-0555 (Consol.) Order, June 2, 1993, Order at 5. In that Order, the 
Commission was determining what the proper rates for 1989 should be in light of a court 
remand for purposes of determining refunds.   One issue in that proceeding involved a 
proposal by ComEd to use actual 1990 data, but the Commission adopted the position 
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of IIEC which argued against using the 1990 data because it was data that would not 
have been available during the period in question and ruled that “such data is beyond 
the scope of information properly included in a revenue requirement analysis for 1989.”  
Id. at 6.  This decision supports excluding ComEd’s actual third quarter plant additions 
as well as ComEd’s actual accumulated depreciation.  

On the other hand, ComEd raises the issue that it may not be possible to comply 
with the Appellate Court’s mandate without additional evidence.  Having not done a 
review of the data already included in the record regarding accumulated depreciation in 
the pro forma period and the third quarter plant, a pragmatic approach to deciding this 
evidentiary issue requires allowing the actual data in.  Although the arguments weigh in 
favor of striking the actual data, having a complete record for the final decision makers 
is provident.   

With respect to ComEd’s actual costs during the refund period (roughly 
September 2010 to May 2011) and ComEd’s ROE during the same time period, this is 
irrelevant. In determining whether a refund was appropriate, the Supreme Court found 
that, during the refund period, an illegal rate was being charged, which benefitted the 
utility at the expense of ratepayers. Independent Voters, 117 Ill.2d at 103. The Illinois 
Supreme Court also stated that the calculation for determining a refund looks at the 
actual revenue collected under the invalid rates and the amount that should have been 
collected and nothing more.  Independent Voters, 117 Ill.2d at 105. 

ComEd’s asserted rationale for including the ROE testimony is that it is 
necessary to show that there was no unjust enrichment.  ComEd’s rationale does not 
support its inclusion in the record because in Independent Voters, Illinois Bell argued 
that no refund should be granted because the rates were too low to collect the revenue 
that it needed during the refund period.  Independent Voters, 117 Ill.2d at 105.  The 
Supreme Court did not give this argument credence and directed that the refund should 
be comprised of the difference between the original rates and the rates that would have 
been if they had been set in accordance with the court’s decision.  Id.  

The Supreme Court, in a later case, found that the equitable refund when 
calculated pursuant to Independent Voters should not be offset by the utility’s increased 
operating costs in the refund period because the Commission considered operating 
expenses when it determined on remand what the proper rates should have been. 
Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 348, 410.  Further, if the Commission 
were to look at the ROE or the increased costs after the rates went into effect, that 
would constitute retroactive ratemaking because it would suggest that the Commission 
should have approved higher rates because the revenue produced by rates was 
insufficient to produce ComEd’s authorized ROE or cover its costs.  For all these 
reasons, ComEd’s testimony pertaining to its ROE and actual costs during the refund 
period is stricken - it is not relevant to the calculation of the refund. 

The following is a list of the specific testimony that is stricken from Ms. 
Houtsma’s testimony: 

p. 2 line 33 beginning with “ComEd did” through line 36 “unfair” is stricken, 
ComEd’s costs during the refund period are irrelevant to the calculation of the refund. 
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p. 2 line 37 beginning with “disregard” through line 37 “and” is stricken, ComEd’s 
costs during the refund period are irrelevant to the calculation of the refund. 

p. 4 line 72 through line 76 is stricken, the testimony explains ComEd’s exhibits 
56.1 and 56.2, which are stricken because ComEd’s ROE is irrelevant for both 
calculating the proper rates and calculating a refund amount 

p. 12 line 242 through p. 15 line 296 is stricken, ComEd’s ROE is not relevant to 
the calculation of proper rates or the refund 

p. 15 line 301 through line 303 is stricken, ComEd’s net plant is not relevant to 
the calculation of the refund 

p. 16 line 319 through p. 17 line 337 is stricken, ComEd’s actual net costs during 
the refund period are irrelevant to the calculation of the refund 

p. 18 line 355 through line 373 is stricken, ComEd’s actual costs during refund 
period is irrelevant 

Exhibits 56.1 and 56.2 are stricken because ComEd’s ROE is not relevant to 
calculating a refund. 

Exhibit 56.3 is not stricken, but ComEd should perform and submit the same 
calculations using only data that is already contained in the record. 

C. Mr. McMahan 

In light of the above discussion, Mr. McMahan’s testimony is not stricken. 

 

 

DATED:         September 16, 2011 

Leslie D. Haynes 
Administrative Law Judge 
Illinois Commerce Commission 

 


