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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company  ) 

      ) 

Proposed general increase in electric rates ) Docket No. 07-0566 

(tariffs filed October 17, 2007)  ) (On Remand) 

 

 

REPLY OF THE ATTORNEY GENERAL AND CITIZENS UTILITY BOARD 

TO COMMONWEALTH EDISON’S CONSOLIDATED RESPONSE 

TO MOTION IN LIMINE 

 

 The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the state of 

Illinois (“AG”) and the Citizens Utility Board, (“CUB”) hereby reply to Commonwealth 

Edison‟s September 8, 2011 response to Motions in Limine filed by AG/CUB and by the Staff of 

the Illinois Commerce Commission (“ICC Staff”) on August 25, 2011 

I. Introduction 

 ComEd‟s opposition to the Motion in Limine filed by the Attorney General and CUB, as 

well as to a similar motion filed by ICC Staff, is premised on the claim that the Commission 

“lacks the statutory authority to order a refund of amounts that were collected under a filed rate 

approved by the Commission.”  ComEd Response at 8.  The company repeatedly cites Illinois 

Supreme Court decisions in Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 

Ill.2d 90 (1987) (“IVI”) and People ex rel. Hartigan v. Illinois Commerce Comm’n, 148 Ill.2d 

348 (1992) (“Hartigan”) to support its argument that the Second District Appellate Court‟s 

September 30, 2010 decision in Commonwealth Edison v. Illinois Commerce Comm’n, 405 

Ill.App.3d 389 (2d Dist. 2010) (“Edison”) does not compel the Commission to direct the 

distribution of refunds to ComEd‟s customers to reflect the Edison Court‟s conclusion that the 

rates approved by the Commission in ICC Docket No. 07-0566 reflected an inflated rate base. 

ComEd relies on these cases to assert that customers are not entitled to any refunds because the 
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Appellate Court did not explicitly invoke its equitable powers to direct that they be compensated 

for rates set in violation of Section 9-211 of the Illinois Public Utilities Act, 220 ILC 5/1-101 et 

seq. (“Act”).   Additionally, ComEd claims that if the Commission concludes that the remand 

allows for a refund, it should be permitted to submit new evidence on its return on equity and net 

plant costs for the refund period.  The Company‟s arguments in opposition to the refund are 

contrary to law and its demand that new evidence should be admitted should be rejected. 

 ComEd can make these arguments only by resorting to strained and inaccurate readings 

of Hartigan and IVI.  A detailed review of these decisions reveals that the ComEd response 

omits key portions of these rulings that, in fact, validate the AG/CUB motion.  The Appellate 

Court could not have been clearer that the Commission erred in setting rates in its September 10, 

2008 decision in ICC Docket No. 07-0566, and nothing in Hartigan or IVI changes the Court‟s 

holdings.  ComEd‟s interpretation of the relevant case law is a desperate attempt to avoid making 

ratepayers whole and instead turn this remand into a “do-over” of issues the Commission has 

already decided.  It would thereby eliminate a refund  rightly owed to ratepayers based on the ill-

conceived claim that the Commission must guarantee a certain return on equity by offsetting the 

refund amount by an amount necessary for it to recover its authorized return during the refund 

period at issue.   Illinois case law is clear about the parameters of Remand proceedings.  Rather 

than oblige the Company‟s demand that it be granted a rehearing of its 2007 rate increase 

request, the Commission should focus on correcting the errors identified by the Appellate Court 

by calculating the correct refund to be distributed to customers and supplying those findings 

necessary to comply with the Edison mandate.      

 Calculation of the refund owed ratepayers, contrary to ComEd‟s protestations and sabre-

rattling, is a simple exercise that necessarily excludes claims of under-earning and second-
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chance ratemaking.  As discussed further below, the AG/CUB Motion in Limine should be 

granted. 

II. ComEd Misinterprets the Seminal Cases Regarding Refunds for Portions of Rates 

Which A Court Has Declared Were Unlawful. 

 In its Response, the Company quotes the IVI Court‟s affirmation of its holding in Mandel 

Brothers, Inc. v. Chicago Tunnel Terminal Co., 2 Ill.2d 205 (1954), to maintain that rates that 

have been approved by the Commission “…cannot be deemed „excessive‟ for the purposes of 

awarding reparations, even if that rate order is set aside upon judicial review.”  ComEd Response 

at 8, citing IVI, 117 Ill.2d at 96.   This select language does not explain the IVI Court‟s decision, 

and in fact, omits key portions of the decision that negate ComEd‟s argument.  The quote cited 

by ComEd appears in a portion of the decision dealing with the validity of Commission-

approved rates pending an appeal of those same rates, in the absence of a stay or suspension.  

IVI, 117 Ill.2d at 96-101.  But ComEd‟s Response does not reveal that IVI‟s refund analysis did 

not end there.  Following its conclusion that no refunds can be granted on Commission-approved 

rates challenged on appeal if no stay or suspension is in place, the Court then went on to address 

the refund issue from a different perspective: whether refunds are allowed “…for the time that 

the rate order remained in effect following this court’s decision.”  Specifically, the Court 

concluded:  

The parties agree that Mandel Brothers did not address the issues of the rates that 

are effective when a reviewing court reverses a Commission order and no stay has 

been obtained.  In the IVI‟s view, once a Commission order is reversed, the order 

is no longer valid.  The appellate court decided that a public utility is entitled to 

charge rates in reliance upon a Commission order until replaced by further order 

of the Commission. [citation omitted]  The appellate court concluded that its 

decision provides for an orderly transition from one rate to another.  The IVI says 

this decision is erroneous because the appellate court reasoned that either the 

reversed order must remain in effect or it must be replaced by the last prior valid 

order.  The IVI submits that the proper solution is, after a portion of the rate order 

is found invalid by a court, to void only the erroneous portion and the proper 

portion should remain in effect.  The IVI says this can be done if the Commission 
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promptly sets a new rate and orders refunds for the period between reversal of the 

old rates and the effective date of the new rates. 

 

We consider that the IVI correctly states that Bell was not entitled to the full 

amount allowed under the 1971 rate order after portions of it were held invalid by 

this court. … As such, this court‟s decision holding that certain expenses and 

deductions allowed in the rate order were improper was final.  That portion of the 

rate order was invalid from the time this court entered its judgment.  The portion 

of the rates that was held to be erroneously set by the Commission should be 

refunded to customers who paid them from the time of this court’s previous 

decision until the new rates took effect January 1, 1974. 

 

IVI, 117 Ill.2d at 101-103 (emphasis added).  The Court‟s declaration that ratepayers were, in 

fact, entitled to refunds from the time of the Court‟s decision declaring the Commission order at 

issue unlawful until new rates took effect is precisely the time period in which refunds shall be 

calculated in this Remand.  

 

 Continuing the thread of its argument, the Company again cites IVI to state that the Act 

does not contain a remedy for ratepayers charged unlawful rates.  ComEd Response at 8..  But it 

was precisely the absence of a legal remedy in the Act that the IVI Court relied upon in reaching 

the conclusion that Illinois Bell‟s ratepayers were entitled to refunds, as “…the unavailability of 

a refund would force the consumer to pay a rate that has been held to be in excess of that 

established under proper criteria and would raise due process questions.”  IVI, 117 Ill.2d at 104.  

The Court elaborated on its authority in express terms: 

The applicable sections of the Act allowing for review of Commission 

proceedings provide that a court may determine the lawfulness or reasonableness 

of a rule, regulation, order or decision and may vacate, modify or otherwise hold 

an order invalid. [citations omitted].  The refund here is a result of a direct, 

statutorily authorized, review of the Commission order.   

 

IVI, 117 Ill.2d at 105.  The IVI Court further observed that ”The function of the courts in 

reviewing Commission proceedings would be meaningless if no remedy could be provided after 

the court holds that a Commission-approved rate order included allowance of improper expenses 
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and deductions for the utility company.”  Id.  That ComEd would try to use a case that so clearly 

endorses the equitable right to ratepayer refunds to argue the exact opposite is patently 

misleading.   

ComEd also cites Hartigan to assert that the Commission does not have subject matter 

jurisdiction over the terms and implementation of refunds
1
,  that refunds are available only 

through a court‟s equitable powers and that consequently refunds cannot be ordered by the 

Commission in the absence of statutory authority. ComEd Response at 8, citing Hartigan, 148 

Ill.2d at 415 and 397-98.   The Company‟s final dismissal of the idea that ratepayers are entitled 

to compensation for illegal utility rates is its assertion that “…the question of a refund is not 

properly before the Commission because the Appellate Court nowhere invoked its equitable 

powers to order one.”  ComEd Response at 9.     

Here, ComEd‟s discussion of the meaning of Hartigan ruling is wrong, glosses over the 

critical facts of that case, and misquotes the decision.  ComEd states at page 8 of its Response, 

“As the Court in Hartigan put it, the Commission lacks „subject matter jurisdiction over the 

terms and implementation of [a] refund.‟ Hartigan, 148 Ill.2d at 41 (sic)… .”  ComEd‟s selective 

quotation omits the rest of the sentence at page 415 of the decision.  The full sentence reads:  

“We also reverse the appellate court‟s holding that the Commission has subject matter 

jurisdiction over the terms and implementation of the refund from Rate Order 1 rates and hold 

that the circuit court properly retained jurisdiction over the refund pursuant to Supreme Court 

Rule 305(b).”  Hartigan, 148 Ill.2d at 415.  ComEd‟s omission of the rest of that sentence, which 

comes from the Court‟s final “Summary” of the decision, significantly distorts the Hartigan 

                                                 
1
 ComEd‟s Response refers to page 41 of the Hartigan decision as the source of this statement, but there is no page 

41 in the decision.  AG/CUB assume this was a typographical error, as the language cited does appear on page 415 

of the Hartigan opinion. 
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ruling.  In order to understand the significance of this omission, and why ComEd is wrong in its 

interpretation of Hartigan and its view that the Commission cannot issue a refund in this 

Remand proceeding, a detailed summary of the facts surrounding the case are critical to the 

Commission‟s analysis. 

A. The Facts in Hartigan Do Not Support ComEd’s Position that the 

Commission Lacks Jurisdiction to Issue a Refund. 

 

As a point of background, the Hartigan ruling was the second time the case had been 

before the Court during the period in Illinois ratemaking history when ComEd was seeking rate 

base inclusion of the construction costs of the Byron I nuclear power plant.  In October of 1985, 

the Commission issued a rate order allowing ComEd an increase of $495 million associated with 

the Byron plant construction (“Rate Order 1”).  Significantly, during this period, Illinois circuit 

courts handled direct appeals of Commission decisions.  On April 29, 1986, the circuit court 

reversed the Commission‟s Rate Order 1 decision, and remanded the case to the Commission for 

further proceedings.  In its holding that the Commission had applied the wrong reasonableness 

standard for approval of these construction costs, the court ordered the Commission to “roll 

back” the $495 million rate increase and to establish revised rates within 30 days that excluded 

the Byron construction costs.  The court further orderd the Commission to exclude various costs 

related to Byron 1 from its rate base determination. 

Thereafter, ComEd petitioned the court to stay enforcement of its judgment.  In a May, 

1986 Order, the same court stayed enforcement of its judgment pursuant to Supreme Court Rule 

305(b), but predicated its stay order on the conditions that (1) Edison create a separate account 

for its books reflecting the difference between rates collected after April 29, 1986 (the date of the 

Court‟s reversal of Rate Order 1) and the rates that would have been collected without Byron I 

costs included in rate base; (2) Edison file monthly reports to the court of the status of this 
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account; and (3) if the circuit court‟s judgment would be affirmed in part and reversed in part, 

ComEd was reqired to pay refunds to its historical customers; (4) the circuit court would 

determine the appropriate interest rate for any refund; and (5) the circuit court would retain 

jurisdiction to enforce those conditions.  See Hartigan, 148 Ill.2d at 361.  In the interim of those 

proceedings, the General Assembly amended the Public Utilities Act to provide for direct 

appeals of Commission decisions to the appellate courts rather than the circuit courts.  See 220 

ILCS 5/10-201(a).  In predicating its stay order on those conditions, the court made provisions 

for the refund of money collected under the unlawful Rate Order 1 in the event that the Supreme 

Court affirmed the circuit court‟s April 1986 decision on the merits.  Id.   

Thereafter, the Illinois Supreme Court in People ex rel. Hartigan v. Illinois Commerce 

Comm’n, 117 Ill.2d 120 (1987) (“Hartigan I”) affirmed the circuit court‟s reversal of the 

Commission‟s Rate Order 1, but reversed as beyond the circuit court‟s statutory authority, that 

part of the ruling that ordered the Commission to set certain rates within a limited amount of 

time and to exclude specific costs from its ultimate rate determination.  The Hartigan I court also 

noted that the remedy of a refund as set forth by the circuit court was”allowable”, leaving the 

question open as to which body, the Commission or the circuit court was authorized to dictate 

the terms and implementation of the refund.  The case was then remanded back to the 

Commission.   

On Remand, the Commission conducted a second audit of the construction costs, and 

issued a new rate order in which it determined that $291.1 million of the $2.55 billion Byron I 

costs were unreasonable and disallowed them from rate base.  The Commission also ordered 

ComEd to refund to its cutomers the money it had collected under Rate Order 1 during the period 

of May 1, 1986 through December 31, 1989.  On September 5, 1989, the Commission issued a 
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supplemental order which set forth further terms of a refund.  Both the Remand and September 

orders are referred to as Rate Order II in the Hartigan decision.  Simultaneous with the Rate 

Order II proceedings, the circuit court heard arguments concerning its retained jurisdiction over 

the refund process and the various terms necessary to implement and administer a refund which 

it had outlined in its May 1986 stay order.  In a October 12, 1989 decision, the circuit court 

entered an order entitled “Jurisdictional Statement” in which the court emphasized that its grant 

of the May 1986 stay order was expressly conditioned upon, inter alia, its retained jurisdiction to 

set the terms of any potential refund and implement the refund.  The circuit court noted that the 

Commission was not statutorily authorized to refund money collected pursuant to a rate order 

entered by it but later set aside on appeal.  The circuit court also held that its statutorily based 

review jurisdiction authorized by the Act terminated when it entered its April 1986 order that 

reversed and remanded the Commission‟s Rate I Order.  Significantly, the circuit court insisted 

that its May 1986 stay order and its conditions resulted from an act of discretion emanating from 

inherent judicial authority pursuant to Supreme Court Rule 305(b).  Hartigan, 148 Ill.2d at 364.  

Therefore, the circuit court found its refund jurisdiction survived until its stay order and 

conditions were accomplished.     

The circuit court then issued a series of refund orders, involving the appropriate intereste 

rate to be applied, that the refund calculation would incorporate the actual revenues – not costs – 

collected by ComEd under the discredited Rate I Order, the boundaries of the refund period and 

the instruction that the refund would be paid to historical customers.  Id.  The appellate court, 

however, later stayed the circuit court‟s refund order pending appeal.  The refund terms set forth 

in the circuit court‟s order directly conflicted with the refund terms set by the Commission in its 

Rate II Order.  Thus, one of the issues before the Hartigan court was which body was authorized 
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to dictate the terms and implement the refund of money collected under the unlawful Rate I 

Order.   

Due to the statutory amendment regarding direct appeals to the appellate court, the parties 

appealed the Commission‟s Rate II Order to the appellate court, the circuit court‟s refund order, 

and the circuit court‟s determination that it, rather than the Commisison retained subject matter 

jurisdiction over the terms and implementation of the refund from Rate Order 1.   Id.  On appeal, 

the appellate court (1) affirmed the Commission‟s findings and conclusions in Rate Order II 

regarding the reasonable Byron I costs allowable in rate base, and (2) held that the Commission 

had jurisdiction over the terms and implementation of the refund pursuant to Section 9-252 of the 

Act.  Hartigan, 148 Ill.2d at 394, citing Hartigan v. Illinois Commerce Comm’n, 202 Ill.App.3d 

917, 959-961.  The appellate court, however, reversed that part of Rate Order II which included 

1989 revenues in the instant refund because the rates set for 1989 had previously been reversed 

by the Supreme Court in Business & Professional People for the Public Interst v. Illinois 

Commerce Comm’n, 136 Ill.2d 192 (1989) (“BPI I”), the proper rates were as yet undetermined 

and, therefore, the appropriate refund amount for 1989 was unascertainable.  Id. at 365.  

Accordingly, the appellate court held that the refund period at issue in the Hartigan case ran 

from March 30, 1986 through December 1988.  The appellate court remanded to the Commission 

the issue of whether the total refund amount should be based on actual dollars collected under the 

unlawful Rate Order I or on the projected revenues estimated in Rate Order I.  The appellate 

court further directed that if, on remand, the Commission further determined that the refund 

should be based on actual dollars collected, it must also offset these revenues with any increase 

ComEd experienced in actual operating expenses.  This was the appellate court decision 

addressed in Hartigan.   
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Thus, the issues before the Hartigan court concerned:  (1) various Commission findings 

in Rate Order II regarding reasonable and unreasonable delays in the operation of Byron I, and 

the quantification of costs associated with the delays; (2) whether the Comission or the circuit 

court had jurisdiction over the terms and impelementation of the refund associated with Rate 

Order I; and (3) the terms and conditions of the refund associated with the unlawful Rate Order I.  

Hartigan, 148 Ill.2d at 366.  

Again, ComEd asserts in its Response, quoting page 415 of the Hartigan decision, that 

the Supreme Court held that the Commission lacks jurisdiction to order refunds.  ComEd 

Response at 8.  That interpretation simply is not true.  Based on the facts as recited above, the 

Hartigan Court did reverse the appellate court‟s conclusion that the Commission had rightful 

jurisdiction over the Rate Order I.  However, it did so because the Court concluded that the 

appellate court‟s conclusion that the refund is based on Section 9-252 misconstrued the Supreme 

Court‟s ruling in Hartigan I, the Supreme Court decision that upheld the circuit court‟s Rate 

Order I reversal, but reversed the circuit court‟s attempt at re-setting rates.  Hartigan, 148 Ill.2d 

at 394-395. 

The Hartigan court then referenced the IVI case, wherein the Supreme Court reaffirmed 

its decision in Mandel Brothers, which requires the utility to charge rates approved by the 

Comission throughout the appellate process unless the reviewing court stays or suspends the new 

rates.  Hartigan, 148 Ill.2d at 394.  The Hartigan court again affirmed the Mandel holding that 

reparations cannot be ordered for rates collected during the pendency of the appeal.  However, 

the Court reaffirmed the Court‟s holding in IVI, in which the Court exercised its inherent powers 

to fashion an equitable remedy and, for the first time, ordered a refund of overcharges collected 

pursuant to the invalid portions of the rate order.  In doing so, the Court quoted IVI: 
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That portion of the rate order was invalid from the time this court entered its judgment.  

The portion of the rates that was held to be erroneously set by the Commission should be 

refunded to customers who paid them. … To hold otherwise would allow Bell to continue 

collecting the unlawfully increased rate and benefitting from such, without a remedy to 

the customer, until the Commission conducts hearings and determines a new rate base.  

 

Hartigan, 148 Ill.2d at 397, citing IVI, 117 Ill.2d at 102-103.  The Court further noted that “the 

refund of illegal rates collected under the Commission‟s Rate Order I is an equitable remedy 

made available to ratepayers pursuant to this court‟s equitable powers delineated in its decision 

in Independent Voters and is not a statutorily based remedy, as the appellate court concluded.  

Id.   

Thus, the Hartigan Court‟s decision to reverse the appellate court‟s finding that the 

Commission, and not the circuit court, had jurisdiction, was specifically based on the appellate 

court‟s misreading of Section 9-252 and the concept of equitable powers, particular to that case.  

In no way was the decision a blanket rejection of Commission-ordered refunds associated with 

orders deemed unlawful by an appellate court, as ComEd suggests.  In affirming the circuit 

court‟s Stay/Refund order, the Hartigan Court, too, specifically noted that the refund activities of 

the circuit court “were authorized by Supreme Court Rule 305 and were clearly the exercise of a 

discretionary authority well within this Court‟s inherent judicial powers.”  It noted, too, that at  

the time of the circuit court‟s May 16, 1986 Refund/Stay Order, the circuit court noted that 

“there was simply no law, statutory or caselaw, in Illinois which authorized a refund to 

consumers once a rate was declared to be illegal.”  Hartigan, 148 Ill.2d at 398, citing the circuit 

court‟s Jurisdictional Statement.  The IVI decision, which firmly established the Commission‟s 

authority to establish refunds after a rate order is reversed by a reviewing court, was decided a 

year later in 1987.   

B. ComEd’s Discussion of the Nature of Equitable Jurisdiction is Wrong.       
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 ComEd‟s take on Hartigan overlooks that case‟s explicit pronouncement on the nature 

of equity.  In ruling on the terms and methodology that the circuit court established pursuant to 

that court‟s retained, equitable jurisdiction over the refund in connection with ComEd‟s Byron I 

nuclear plant, the Hartigan Court was clear: “…the goal of equity is to make the aggrieved party 

whole.”  Hartigan 148 Ill.2d at 405.     ComEd is not the aggrieved party in this proceeding.  The 

Second District concluded that the Commission had approved an inflated rate base in setting 

rates in its 07-0566 order, a conclusion that can only point to ratepayers as the aggrieved party.   

Moreover, the fact that the Appellate Court in this instance did not explicitly invoke the 

term “refund” is a red herring.  In IVI, the Supreme Court specifically upheld the distribution of 

refunds based on its previous holding in Illinois Bell Telephone Co. v. Illinois Commerce 

Comm’n., 55 Ill.2d 461 (1973) (“Bell”), that certain costs had been improperly included as 

operating expenses in Bell‟s rates.   The Bell decision never specifically invoked the Supreme 

Court‟s equitable jurisdiction to fashion a remedy for ratepayers.  But the Supreme Court 

apparently concluded that the absence of this language was irrelevant to the need to provide 

ratepayers with restitution, reasoning that what mattered was Bell’s holding that Commission-

approved rates “included allowance of improper expenses and deductions for the utility 

company”  IVI, 117 Ill.2d at 105.  The Court made this obvious when it admonished that the role 

of the courts would be “meaningless” if their authority was limited to merely pointing out errors 

that they were then powerless to remedy.   Id.           

 The Company‟s reliance on the Commission‟s approval of new rates in Docket No. 10-

0467 as further proof that there is no need to consider the refund issue is also misplaced.  In fact, 

it is directly contradicted by the IVI decision.  The IVI Court grappled with the very same fact 

situation that ComEd relies upon in opposition to the refund – new rates implemented pending 
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appeal of an earlier rate order – to reach the opposite conclusion in support of a refund.  In IVI, 

Commission-approved rates were deemed by the Supreme Court to have improperly recovered 

certain costs of Illinois Bell as operating expenses.  Pending appeal of that order, Bell petitioned 

for another rate increase.  The first rate order was in effect during the litigation of the second rate 

petition and remained in effect until new rates under the second order became effective.  After 

the new rates went into effect, the Commission proceeded with the Court-ordered remand in 

connection with the first rate order.  During that remand, the IVI asked the Commission to refund 

those portions of the rates approved in the first order that the Court had declared improper.  The 

Commission denied that request, as did the circuit court and the appellate court.   In challenging 

IVI‟s request for a refund in front of the Supreme Court, Bell pointed out that the Commission 

had granted it a $58.6 million increase in the second rate order. But the Supreme Court was 

adamant in reversing the denial of the refund: 

The Commission, in setting new rates after reversal of the 1971 rate order, 

allowed Bell a rate increase totaling $58.6 million.  Bell overlooks, though, that it 

was allowed to collect from October 1, 1973, the date of this court‟s previous 

decision, through January 1, 1974, the improper portions of the previous rate 

schedule.  The refunds ordered here should be comprised of the difference 

between the original rates set in the 1971 rate order and the rates that would have 

been charged if they had been set in accordance with the views expressed in the 

previous decision for the period between reversal by this court and the effective 

date of the new rate order. 

 

IVI, 117 Ill.2d at 105.    

 

III. The Houtsma, McMahan and Tenorio Testimonies Are Redundant and Irrelevant 

and Should Be Excluded From the Record for Purposes of Judicial Economy and to 

Prevent Confusion of the Issues. 

A. ComEd’s Arguments That It Was Not Unjustly Enriched Are Irrelevant to 

Controlling Precedents on Utility Refunds. 

ComEd‟s insistence that Houtsma‟s testimony regarding the Company‟s earnings and 

McMahan‟s testimony on 2008 third quarter pro forma plant additions is relevant to these 
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proceedings is belied by any honest review of the controlling precedents on refunds.  The 

assumption behind ComEd‟s unjust enrichment theory is that the Company is entitled to retain 

any benefit that may have accrued to the Company by virtue of the Commission‟s error if other 

factors caused the company to under-earn during the refund period.  Specifically, Houtsma‟s 

testimony claims that 1) the Company‟s actual earnings fell short of its Commission-authorized 

return on equity during the refund period, and 2) its actual net plant costs during the refund 

period “were higher than the net plant costs levels used in the calculation of the rates in effect 

during that period as set by the 2007 Rate Case Order.”  ComEd Ex. 56.0 at 16-17.  Houtsma 

reasons that because actual cost levels for the Company‟s capital costs and for its net plant costs 

are higher than cost levels in the rates in effect during the refund period, ratepayers do not 

deserve a refund to correct the rates approved in the 07-0566 order.   ComEd Ex. 56.0 at 13-17.   

McMahan‟s testimony provides details on the actual cost of ComEd‟s distribution plant additions 

in the third quarter of 2008.  The Company claims that the Houtsma testimony (and, to a lesser 

extent, the Tenorio testimony) demonstrates that the “matching” error that the Appellate Court 

identified as the reason for the excess rate base approved in the ICC‟s 2008 rate order did not 

result in the Company‟s unjust enrichment and therefore a refund to ratepayers “would not be 

equitable.”  ComEd Response at 20.  

Once again, ComEd relies on the Hartigan decision to support its arguments, and once 

again, its reliance is unjustified by the actual facts and reasoning of the case.  ComEd also invites 

the Commission to engage in unlawful retroactive ratemaking.  ComEd asserts that Hartigan 

supports the notion that when a utility‟s actual costs during a refund period are later reflected in 

new rates that are higher than those set by the invalid rate order, the later, higher rates make 

refunds unnecessary.  The reasoning seems to be twofold:  1) the fact that the new rates are 
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higher than rates they replaced demonstrates that the old rates were inadequate to cover the 

utility‟s costs during the refund period, and 2) that in view of the “inadequacy” of the old rates, 

the utility should not have to refund the unlawful portion of the old rates to customers. 

In arguing against the exclusion of Ms. Houtsma‟s testimony on ComEd‟s alleged 

“underearning” from the remand record, the Company‟s response says that a court exercising its 

equitable jurisdiction is required to determine whether the “money was received in such 

circumstances that the possessor will give offense to equity and good conscience if permitted to 

retain it.” ComEd Response at 19, citing Atlantic Coast Line R.R. Co. v. State of Florida, 295 

U.S. 301, 310 (1935) and that it must further “consider the totality of the circumstances and “do 

what, in its discretion, it regards as fair.”  Id., citing generally Williams v. Wash. Metro. Area 

Transit Comm’n, 415 F.2d 922, 944 (D.C. Cir. 1968).              

Notwithstanding ComEd‟s recitation of these general principles, however, the Illinois 

Supreme Court has held repeatedly that the Public Utilities Act does not permit retroactive 

ratemaking; that is once the Commission establishes rates, the Act does not permit refunds if the 

established rates are too high, or surcharges if the rates are too low. BPI I, 136 Ill.2d at 209; 

Citizens Utilities Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 

(1988).    The Commission cannot go back to the refund period at issue and evaluate whether 

ComEd earned its authorized return as a part of this Remand proceeding.  Such an exercise 

would be unlawful, as noted above, not to mention a waste of the parties‟ time and resources.  

Ms. Houtsma‟s testimony about ComEd‟s earnings during the refund period is simply irrelevant 

to the Remand directives at issue.  

Ultimately, ComEd is attempting to avoid a refund and the effect of the Court‟s reversal 

of its treatment of plant additions by suggesting that the Commission should retroactively review 
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its costs and revenues to see how the rates set in Docket 07-0566 corresponded to ComEd‟s 

actual performance.  The Commission should treat this argument as the Court in Business and 

Professional People v. Ill. Commerce Comm’n, 136 Ill.2d 192,  246 (1989)(“BPI I”) treated  a 

similarly convoluted ComEd argument on remand.  In response to a ComEd argument that would 

have eliminated any refund, the Court said:  “We do not accept Edison‟s reasoning in this 

regard:  to do so would lead to an incongruous result.”    In this case, it would be incongruous 

and render appellate review meaningless to ignore the fact that the erroneous treatment of plant 

additions drove up rates by about millions of dollars.  ComEd‟s rates should be revised  to 

correct this error and the difference must be refunded to ratepayers under the principles 

established in the IVI case. 

Moreover, the Illinois Supreme Court has explicitly stated what it believes equity dictates 

in the case of compensating ratepayers who have been charged utility rates deemed improper by 

a reviewing court.  Suffice it to say, the courts have not taken ComEd‟s side on this issue.  The 

“totality of the circumstances” equity argument that the Company attempts to advance disregards 

the Hartigan Court‟s express directive that actual costs during the refund period should not be 

used to offset refund amounts.  Hartigan, 148 Ill.2d at 409-410.   Thus, while correctly noting 

that the Court in Hartigan upheld the circuit court‟s holding that calculation of refunds should be 

based on actual revenues collected during the refund period, ComEd‟s response incorrectly 

represents that the Court applied the same methodology to actual costs during that same time 

frame.  In fact, the Hartigan Court specifically excluded operating costs accrued during the 

refund period as offsets to refunds:  “…any increase in actual operating costs experienced by 

Edison has already been considered by the Commission and, therefore, may not be used to offset 

the amount of money to be refunded.”  Hartigan, 148 Ill.2d  at 410.   
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ComEd deliberately ignores the distinction the Hartigan Court made between the use of 

actual revenues and actual costs in calculating refunds:  the Court expressly ordered that refunds 

be calculated using actual revenues collected during the refund period, but rejected the use of 

actual costs during that period.   ComEd even attempts to mislead the Commission by incorrectly 

citing the Hartigan decision.  In defense of using its actual costs to determine refunds, ComEd‟s 

response states: “As the Court put it, „[t]here is no reason, logic or justification for continued 

reliance on the Commission‟s…projections in the face of hard evidence that they are flawed.‟”  

ComEd Response at 22, citing Hartigan, 148 Ill.2d 408.  But that quote comes from the Court‟s 

discussion of whether to rely on actual or projected  revenues in calculating refunds.  It is not 

found in the Court‟s discussion of the use of actual cost data.  ComEd then continues the 

misrepresentation: “…the justification for using actual cost and revenue data in assessing the 

equity of a refund is particularly strong.”  ComEd Response at 22.  This is a clear  

misrepresentation of the Supreme Court‟s reasoning. 

The Company‟s response then elaborates on this misreading to connect it to the matching 

principle cited in the Edison decision: “The stated purpose of the Appellate Court‟s “matching” 

methodology is to quantify a revenue requirement that best estimates the utility‟s actual needs 

during the future period in which rates will be in effect.”  ComEd Response at 22.  But ComEd 

does not reveal exactly where this is “stated” in the Appellate Court‟s opinion.  This is yet 

another example of the Company‟s distorted view of the relevant caselaw.  In reality, the 

Appellate Court‟s discussion of the matching principle says absolutely nothing about “the 

utility‟s actual needs,” but refers only to the need to treat accumulated depreciation and 

depreciation expense consistently in order to adhere to the principle, and to its conclusion that 

“ComEd‟s interpretation [of the test year rule] also is plainly inconsistent with basic matching 
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principles.”  Edison, 405 Ill.App.3d 407.   ComEd‟s linking of the two concepts is entirely of its 

own making and does not appear anywhere in the Edison decision. 

Finally, ComEd insists that the matching principle compels the use of actual costs in 

addition to actual revenues so that the court can conduct “…an inherently retrospective inquiry 

into whether the utility was unjustly enriched on account of having charged an invalid rate.”     

ComEd Response at 23, citing Hartigan, 148 Ill.2d at 412.  This is incorrect for two reasons.  

First, as was discussed above, the Edison Court’s discussion of the matching principle does not 

use that concept to justify the use of actual costs in calculating refunds.  Rather, the matching 

principle was cited only to explain the purpose of the Commission‟s test year rules in an original 

ratemaking proceeding, and  to correct the Commission‟s failure to incorporate accumulated 

depreciation on embedded plant. Edison, 405 Ill.App.3d at 406-407.  

Second, Hartigan‟s reasoning regarding refund calculation is not premised on any 

notions of unjust enrichment.  The only equitable principles cited by that Court concern the need 

to remedy the harm done through the imposition of improper rates.  “Review of the refund 

order‟s terms is governed by equitable principles and the goal of equity is to make the aggrieved 

party whole.” [citations omitted]  Hartigan, 148 Ill.2d at 405.   Interest on refunds owed, the 

Court further noted, are subject to the same equitable principles: “Awards of equitable interest 

are subject to the concept of fairness and equity and are not to be interpreted as a penalty against 

the debtor (Edison). [citations omitted] They are made to compensate the consumer for the use of 

his funds. [citations omitted]  Thus, the consumer will be compensated for any economic loss 

associated with the inability to use his money.”  Hartigan, 148 Ill.2d at 406.   Contrary to 

ComEd‟s claims, the theory of unjust enrichment never entered into the Hartigan Court‟s 

analysis.  Thus, there is no legal justification for admitting into evidence testimony regarding 
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ComEd‟s “enrichment” – unjust or not.  It is irrelevant to the calculation of refunds designed to 

compensate ratepayers for the errors contained in the calculation of rates in the 07-0566 order.  

The relevant Houtsma testimony should be excluded. 

B. ComEd’s Argument that the Absence of Improper Conduct on Its Part Precludes 

the Distribution of Refunds Is Not Relevant to Principles of Equity Governing 

Refunds for Unlawful Utility Rates. 

 Finally, the Company posits that the principles governing the calculation of refunds set 

forth in IVI should not apply in this remand.  ComEd Response at 24.  ComEd states that where 

there was no culpability on its part in collecting rates later deemed to be unlawful, where the 

subject rates did not include unrecoverable costs but were ruled in violation of Section 9-211 

only due to timing and mismatching, “…the logic of IVI does not apply.”  ComEd Response at 

25.  Rather, ComEd argues, in the absence of “improper conduct,” the principles of equity 

require the consideration of its actual costs incurred during the refund period and the denial of a 

refund if the Company under-recovered its costs during the refund period. ComEd maintains that 

restitution is not “appropriate” in such circumstances.  ComEd Response at 26.   

 In reply, the AG and CUB can only remind the Commission, as was explained above, that 

the theory of unjust enrichment is not part of judicial precedents governing the calculation of 

refunds due to ratepayers for charges deemed in excess of just and reasonable rates.   Nor is the 

nature of costs as recoverable or unrecoverable or “mismatched” relevant to a refund analysis.  

Illinois courts have explained the principles governing the determination of refunds and a 

rebuttable presumption on unjust enrichment is not a basis for denial of such refunds.   ComEd‟s 

arguments on this point should be rejected. 

 



20 

 

IV. The Houtsma and McMahan Testimonies Regarding ComEd’s 2008 Third Quarter 

Pro Forma Plant Additions Are Not Needed to Comply with the Appellate Court’s 

Mandate. 

 ComEd offers its view of unjust enrichment to turn the equity principle into a rationale 

for reconsidering the 2008 rates, claiming that “the issue of accumulated depreciation was 

intertwined with the issue of third-quarter 2008 plant additions, and that on remand any 

consideration of the former must include consideration of the latter.”  ComEd Response at 13 

(emphasis in original).  ComEd is wrong to represent that this consideration must permit them to 

submit new evidence on matters already decided in the 2008 rate order.  While ComEd is entitled 

to request that the Commission authorize recovery of the cost of third quarter plant additions 

when it revisits the accumulated depreciation issue, the Commission need not take new evidence 

on third quarter 2008 plant additions.  Such new evidence is not mandated by the Appellate 

Court‟s decision, nor is it necessary in light of the Commission‟s prior consideration of evidence 

on pro forma plant additions in the 2008 rate order. 
2
  

A.   Evidence Regarding Third Quarter 2008 Pro Forma Plant Additions Is 

Irrelevant for Purposes of Calculating a Refund. 

 In ruling on the scope of remand, the Appellate Court assumed that the Commission 

“…has not had the opportunity to make findings of fact regarding the third-quarter 2008 plant 

additions.”  Edison, 405 Ill.App.3d  at 409.  In reality, however, that opportunity was available to 

the Commission by virtue of the fact that the 07-0566 record contained ComEd‟s original 

proposal for the inclusion in rate base of three quarters of pro forma plant additions.  The 

Appellate Court‟s conclusion that it could not direct the Commission to make specific findings 

on these plant additions was certainly justifiable deference to the agency‟s role as the finder of 

                                                 
2
 AG/CUB‟s Motion in Limine inadvertently included one question and answer that should not have been the subject 

of the Motion:  ComEd Ex.56.0 (Remand) at 17, lines 338-354.  AG/CUB no longer move that that information be 

stricken from the record, as it relates to the issues of the appropriate refund amount. 
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fact.  But the Court ordered nothing more than that the Commission allow ComEd “to petition 

for their inclusion in the rate base.”  Id.   

 ComEd now represents to the Commission that “…the Appellate Court was plainly of the 

view that ComEd should be entitled on remand to put forward evidence that the plant additions 

should be included in the rate base and that the Commission should consider that evidence.”  

ComEd Response at 14.  The most cursory review of the Court‟s opinion reveals this assertion to 

be utterly wrong.  The Court made no determination whatsoever regarding the need for evidence.  

It merely observed that no findings of fact had been made on this matter.  Presumably, no 

findings can be made without the underlying evidence, but the Court did not suggest that existing 

evidence on any pro forma plant additions, including third quarter 2008 plant additions,  was 

either deficient or absent from the record.  ComEd is correct in stating that the Court could not 

usurp the Commission‟s authority to make determinations on the third quarter 2008 pro forma 

plant additions, but that is quite different from suggesting that the Court found the record 

contained insufficient evidence on this issue and thus directed that new evidence must be 

supplied.  ComEd‟s description of the decision on this point is wrong.   

 The Company‟s original proposal in its 2007 tariff filing asked that the Commission 

include in rate base pro forma plant additions for the first three quarters of 2008.  The 

Commission therefore had before it evidence on third quarter plant additions for 2008 in making 

its final rate determination.  AG/CUB Motion at 13-15.   Moreover, the Commission stated in its 

2008 rate order that it had considered the plant additions issue on the merits, which would 

necessarily encompass consideration of the evidence supporting the inclusion of all three 

quarters of 2008 pro forma additions in rate base.  Id.   No purpose would be served by 

reconsidering an issue which the Commission has already decided.     
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 In support of its suggestion that new evidence on third quarter plant additions is 

warranted, ComEd makes several characterizations of the Edison decision that have no basis in 

fact.  Most outrageous is that the Appellate Court concluded that it would be unfair to ComEd 

“…to account for accumulated depreciation without also including prudent and reasonable third-

quarter 2008 plant additions,” citing page 408 of the opinion.  ComEd Response at 17.  Nothing 

could be further from the truth.  In fact, the decision specifically states: “…we also reject 

ComEd‟s proposal that we direct the Commission to include the third-quarter additions to the 

rate base.”  Edison, 405 Ill.App.3d at 408.  All that the Court suggested on remand is that 

ComEd could ask the Commission to consider the issue because the Court recognized the limits 

of its jurisdiction on issues of fact.   The Court deliberately did not come to any conclusions 

about whether third quarter 2008 plant additions should be included in rate base, and for ComEd 

to suggest that it did is simply false. 

 The Company‟s arguments regarding the purpose of a refund are also contrary to the 

facts.  ComEd‟s Response cites Hartigan when it states that “a refund necessarily involves a 

backward looking adjustment of the invalid rate that was in effect during the refund period and 

an identification of the „proper rates that should have been charged.”  ComEd Response at 16, 

citing Hartigan, 148 Ill.2d at 413.  This doesn‟t justify rehearing issues that have already been 

determined.  The Commission already determined the plant addition issue.  The reference to 

“proper rates” is simply a directive that says on remand the Commission should correct the errors 

identified in the appellate opinion.  As Staff pointed out in its Motion, rates can only be changed 

prospectively. ComEd‟s suggestion that the mandate to set “proper rates that should have been 

charged” opens the door to the reconsideration of any issue reveals a blantant disregard of  the 
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prohibition on retroactive ratemaking, see Staff Motion at 13-15, and a willingness to manipulate 

the remand process no matter what the cost to ratepayers. 

 ComEd makes the point that the Appellate Court acknowledged the Company‟s 

agreement not to seek recovery for the cost of  the third quarter 2008 plant additions in exchange 

for Staff‟s recommendation that the Commission subtract from rate base the existing plant‟s 

accumulated depreciation during the post test-year period.  ComEd Response at 14.   But that 

acknowledgement did not lead the Court to direct that the Commission do anything more than 

consider the Company‟s request to reinstate its original proposal.  In fact, the Commission had 

already made that consideration, and coupled with the Hartigan Court‟s admonition against 

including costs which should already have been taken into account (and which in the instant 

case, were taken into account) in the original ratemaking proceeding, the admission of  any new 

evidence is not only redundant, but irrelevant.  The Commission should reject ComEd‟s 

arguments deny the pending Motions, which at this point are only intended to turn this remand 

into a rehearing.   

B.  The Commission Need Only Clarify Its September 10, 2008 Decision on Pro 

Forma Plant Additions to Comply with the Appellate Court’s Mandate. 

As noted in the AG/CUB Motion, the Commission need not revisit or re-evaluate third 

quarter plant additions because the Commission‟s original 07-0566 Order did just that.  AG/CUB 

Motion at    .  The Commission has already based its decision to incorporate second quarter plant 

additions through June 30, 2008  on specific findings of fact, and made clear that its decision to 

adopt the second quarter numbers was based on record evidence.  Id.  What is left, in addition to 

incorporating the accumulated depreciation associated with embedded plant in the plant 

calculation,  is the addition of language clarifying its rejection of the third quarter plant 

additions.   There is Commission precedent for such action.  
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In In re Illinois Bell Telephone Company, 1197 Ill. PUC LEXIS 401 (July, 1997), the 

Commission‟s Remand of Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 669 N.E.2d 919 

(Second Dist. 1996),  the Commission simply added a finding of fact to an order that the 

Appellate Court reversed because the Commission failed to determine whether IBT‟s risk or cost 

of capital was increased as a result of  its relationship with its parent corporation, Ameritech, as 

required under Section 9-230 of the Act.  Rather than take new evidence on the matter, the 

Commission concluded: “What is missing from the Order is an express finding to this effect.  

Contrary to the assertions of CUB/AG, the evidence in the record indicates that IBT‟s risk or 

cost of capital was not increased due to its affiliation with its parent company.”  1997 Ill. PUC 

LEXIS at 17.   

The Commission did evaluate the third quarter additions in the original 07-0566 Order.  

This Remand Order should include a finding stating just that.  Accordingly, the evidence 

supplied by ComEd regarding third quarter plant additions is not needed.   

V. Conclusion 

 WHEREFORE, for all the reasons cited herein, the People and CUB respectfully request 

that the Commission reject the arguments presented by ComEd in its respond to the AG/CUB 

Motion in Limine, and for all the reasons set forth above, exclude from evidence on remand 

those portions of Commonwealth Edison‟s testimony described in their Motion and further 

discussed in this Reply.  
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