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 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorney, pursuant to Section 200.190 of the Commission‟s Rules of 

Practice, 83 Ill. Admin. Code 200.190, in accordance with the schedule 

established by the Administrative Law Judge (“ALJ”), hereby replies to 

Commonwealth Edison‟s Consolidated Response to Motions in Limine Filed by 

Staff of the Illinois Commerce Commission and the Attorney General of Illinois 

(“ComEd Response”) filed on September 8, 2011.  On August 25, 2011 Staff and 

the Attorney General of Illinois (“AG”) filed separate but similar Motions in 

Limine1.  Staff requested the ALJ exclude from evidence and/or consideration in 

this remand proceeding any testimony/exhibits or evidence2 concerning (1) 

                                            
1
 The difference between Staff‟s motion and the AG‟s motion is that Staff did not seek to strike 

any of ComEd witness Mr. Tenorio‟s testimony.  For the most part, Mr. Tenorio discusses the 
manner to refund money to rate payers which both Staff and the AG find relevant in this remand 
proceeding.  Staff‟s considers the other portions of Mr. Tenorio‟s testimony which the AG seeks to 
strike as being of no significance therefore Staff did not move to strike it.   

2 The specific testimony and exhibits which Staff believes must be stricken and/or excluded from 

consideration by the Commission were set forth in detail in Staff‟s Motion In Limine.  Staff in its 
motion moved to strike in its entirety all of page 17 from Ms. Houtsma‟s testimony among other 
pages and all of Exhibit 56.3 among other attached exhibits to Ms. Houtsma‟s testimony.  After a 
review of the Company Response, it has comes to Staff‟s attention that some, but very little of 
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Commonwealth Edison Company‟s (“ComEd” or “Company”) third quarter 2008 

additions to Plant in Service (both forecasted and actual), (2) ComEd‟s return on 

common equity during 2008, 2009 and 2010, and (3) ComEd‟s distribution net 

plant costs for the fourth quarter of 2010 and the first two quarters of 2011.  

Staff‟s reply (“Staff Reply”) to the ComEd Response is as follows: 

 

I. Summary 

 

 The ALJ should disregard the ComEd Response.  ComEd‟s response 

misstates the Appellate Court‟s opinion; misreads and ignores relevant case law; 

ignores the obvious from the Appellate Court‟s opinion; acknowledges an 

important regulatory principle but then ignores it in practice; and finally, ComEd‟s 

response if followed by the ALJ would put the Illinois Commerce Commission 

(“Commission”) on the path to a second remand.  There is nothing complicated 

about the job to be done in this remand proceeding.  The Commission must 

determine the refund owed to rate payers. Independent Voters of Illinois v. Illinois 

Commerce Comm‟n, 117 Ill. 2d 90 (1987) (“IVI”) provides in plain simple 

                                                                                                                                  
page 17 of Exhibit 56.0 and some of Exhibit 56.3 concern the roll forward of accumulated 
depreciation on existing plant as of June 30, 2008.  Consistent with its motion, it was never Staff‟s 
intention to exclude that information from the Commission‟s consideration.  While that information 
is not relevant for rates on a going forward basis due to the recent order in ComEd's 2010 Rate 
Case and does not concern third quarter 2008 additions which should not be considered in this 
proceeding, that information could be relevant to determining a refund.  Accordingly, Staff has a 
slight modification to the testimony (page 17 of Exhibit 56.0 On Remand) and exhibit (Ex. 56.3 On 
Remand) of ComEd witness Houtsma which must be stricken.  Regarding page 17 of Ms. 
Houtsma‟s testimony the following deletions which are set forth in Attachment 1 to this Staff Reply 
must be made: (1) delete lines 332 to 337; (2) line 341 delete beginning with "AG/CUB” through 
and including all of line 352; and (3) delete the following as indicated by strike through in line 354 
"as of Second and Third Quarters of 2008, using actual data for the periods." (See Attachment 1 
at 1)  With regard to Exhibit 56.3, delete everything in Columns "D" and "E" and delete all 
references to the Third Quarter appearing elsewhere in Exhibit 56.3. Id. at 2. 
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language that the refund is “the difference between the original rates set … and 

the rates that would have been charged if they had been set in accordance with 

the views expressed in the previous decision … .” IVI at 105.  The “view[ ] 

expressed in the previous decision” is the Second District Appellate Court‟s 

conclusion that the rate approved by the Commission in ComEd‟s 2007 Rate 

Case was excessive since the Commission excluded as a deduction from rate 

base the increase in accumulated depreciation of existing plant during the post-

test-year period. Commonwealth Edison Co. v. Illinois Commerce Comm‟n, 405 

Ill App 3d 389, 420 (2nd Dist. 2010).  ComEd‟s response is an attempt to turn a 

relatively simple remand proceeding into something complex which it is not.  In 

order to avoid the path to a second remand, the ALJ must grant Staff‟s and the 

AG‟s Motions In Limine.  ComEd‟s path, if followed will just further delay the 

inevitable, that being ComEd paying to ratepayers money due and owing to 

them. 

 

II. ComEd misstates the Appellate Court’s Opinion. 

 

ComEd misstates the Appellate Court‟s opinion in several places in its 

response.  First, ComEd argues that the “Appellate Court could not have been 

clearer that the issue of accumulated depreciation was intertwined with the issue 

of third-quarter 2008 plant additions, and that on any remand any consideration 

of the former must include consideration of the latter.” ComEd Response at 13.  

Despite ComEd‟s claims, those issues were not intertwined by the Appellate 
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Court.  The Appellate Court dealt with each issue separately and in a different 

manner.  Regarding accumulated depreciation the Appellate Court found that the 

Commission abused its discretion in excluding from rate base the increase in 

accumulated depreciation. Commonwealth Edison Co., 405 Ill App 3d 389, 420 

(2nd Dist. 2010).  The court stated that ignoring the decline in embedded plant by 

ignoring the increase in accumulated depreciation artificially boosted ComEd‟s 

rate base in violation of test-year principles. Id. at 407.  The Court found that 

exclusion from rate base to be an abuse of the Commission‟s discretion. Id. at 

420.  On the other hand, regarding third quarter 2008 plant additions the Court 

did not direct the Commission to include them in rate base (Id. at 408) only to 

allow ComEd to request their recovery in rates. Id. at 420.  The Court 

acknowledged that with respect to third-quarter 2008 plant additions the 

Commission is the finder of fact not the court. Id. at 409.  Also, the Court was 

very clear that it expressed no opinion as to whether third-quarter addition costs 

should be included in rate base. Id. at 420.  Even ComEd acknowledges a 

difference in the treatment of the third quarter 2008 plant additions issue and the 

accumulated depreciation issue in that “the Appellate Court understood that it 

could not order the Commission to include ComEd‟s third quarter 2008 plant 

additions in the rate base.” ComEd Response at 7.  Clearly these issues were 

dealt with in a separate distinctive manner by the Appellate Court and are not 

intertwined as ComEd states. 

On a related matter ComEd makes the statement that “the Appellate Court 

has determined that the „just and reasonable‟ rate that should have applied 
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during the refund period would account not only for accumulated depreciation, 

but also for prudent and reasonable third-quarter 2008 plant additions. ComEd, 

405 Ill. App.3d at 420.” ComEd Response, pp. 16-17.  Staff is surprised that 

ComEd makes such a statement given that the Appellate Court expressed no 

opinion as to whether third-quarter 2008 plant additions should be included in 

rate base.  Since the Appellate Court expressed no opinion on whether third-

quarter 2008 plant additions should be included in rates ComEd cannot state that 

the Appellate Court determined that a just and reasonable rate must include 

them.  These misstatements by ComEd undermine its position. 

 

III. ComEd misreads and ignores relevant case law. 

 

From the outset, ComEd misreads existing case law.  ComEd makes the 

broad statement that IVI, Mandel Bros., Inc. v. Chicago Tunnel Terminal Co., 2 

Ill.2d 205 (1954) (“Mandel Brothers”) and Hartigan v. Illinois Commerce Comm‟n, 

148 Ill.2d 348 (1992) (“Hartigan II”) held that the Commission lacks the authority 

to order a refund on its own where a utility has charged the Commission 

approved rate. ComEd Response at 2.  ComEd applies the holding in those 

cases to the Commission for the time period when the Appellate Court finds the 

Commission approved rate to be illegal to the date new rates go into effect.  

However, IVI, Mandel Brothers and Hartigan II held in part that a refund is not 

appropriate for the time period between when the Commission approves a rate 

up to the time the appellate court finds the rate illegal.  IVI, Mandel Brothers and 
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Hartigan II did not address the issue of the Commission ordering a refund for the 

time period starting on the date the appellate court found the rate illegal until the 

date a new rate schedule is approved and takes effect.  ComEd did not cite to 

any Illinois case law that prohibits such action by the Commission.  IVI and 

Hartigan II, however, clearly did hold that a “utility may not continue to benefit 

from the invalid portions of the rate order” (IVI at 104; Hartigan II at 408), and a 

refund is owed for the time period from when the appellate court finds the rate 

illegal until a new rate schedule is approved and takes effect3. IVI at 103 

(Emphasis added).  The Commission‟s determination of a refund for that period 

of time did not involve retroactive rate making since the Commission was 

applying a determination made by the court which would produce a refund that 

was the result of a direct statutorily authorized, review of the Commission order 

by the court IVI at 105.  Stated in a different way using ComEd‟s own words, 

because “the Court is not engaged in ratemaking[ ]” (ComEd Response at 23) 

the Commission when carrying out a directive of the court is not engaged in 

retroactive ratemaking.  The Second District Appellate Court specifically found 

the Commission abused its discretion in excluding from the rate base the 

increase in accumulated depreciation of existing plant during the post-test-year 

period. Commonwealth Edison Co. v. Illinois Commerce Comm‟n, 405 Ill App 3d 

389, 420.  However, significantly the Appellate Court “express[ed] no opinion as 

                                            
3
 Staff put emphasis on the words “and takes effect” since ComEd has the mistaken belief the 

refund period ends with the date of the Commission Order approving new rates.  However, IVI is 
clear and it makes logical sense that the refund period does not end until the new rates are in 
effect. Therefore, the refund period runs from the time the rate order was found invalid until new 
rates are approved and take effect. (i.e. September 30, 2010 to and including May 31, 2011.)(IVI 
at 102-103)  As set forth in Staff‟s Motion In Limine the Appellate Court‟s opinion was dated 
September 30, 2010 and the rates approved in ComEd‟s 2010 Rate Case became effective June 
1, 2010. 
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to whether the Commission should include in the rate base [third-quarter 2008 

plant additions].” Id.  The reason being, the Court specifically rejected ComEd‟s 

proposal that the Appellate Court direct the Commission to include third-quarter 

2008 additions to rate base. Id. at 408-409. Clearly, the Court was leaving that 

determination, which is a rate making determination, to the Commission as part 

of the Commission‟s ratemaking process. 

ComEd argues that with regard to refunds “the Illinois Supreme Court has 

looked to actual revenues and cost data from the refund period.” ComEd 

Response at 3.  The Illinois Supreme Court case which ComEd appears to cite 

for this statement is Hartigan II.  ComEd argues that “[j]ust as the court looks to 

actual revenues in determining whether a refund is equitable, so to it considers 

actual costs. … The Court in Hartigan defined a refund as equal to the „difference 

between the money collected pursuant to the invalid rate and the money that 

would have been collected pursuant to a just and reasonable rate.‟” ComEd 

Response at 20.  ComEd then goes onto argue that a “just and reasonable rate” 

is one which includes its actual costs. Id. at 21.  ComEd is misreading IVI and 

Hartigan II.  As Staff set forth in its motion, the just and reasonable rate in the 

refund formula is the rate if the increase in accumulated depreciation of existing 

plant during the post-test-year period had been taken into account when 

determining rate base.  It is irrelevant what Ms. Houtsma or Mr. McMahon 

believe ComEd‟s rates should be in order for ComEd to recover all of its alleged 

costs. IVI is very clear that the refund “should be comprised of the difference 

between the original rates …and the rates that would have been charged if they 
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had been set in accordance with the views expressed in the previous decision 

…” IVI at 105.  Hartigan II specifically rejected the argument by ComEd that there 

must be an offset to the refund by an increase in ComEd‟s actual costs. Hartigan 

II at 410. 

 Regarding the issue of equity, ComEd cites numerous case law but 

disregards relevant language from IVI on the issue.  ComEd argues “[e]quitable 

principles do not automatically require a refund of amounts collected under the 

invalid portion of a rate order.” ComEd Response at 19.  ComEd further argues 

that ComEd‟s liability for a refund depends on unjust enrichment to ComEd. Id.  

This position by ComEd ignores the fact that IVI provides that once a rate order 

is set aside on appeal the utility should not continue to benefit from what has 

been determined to be unlawful portions of a rate increase. IVI at 104.  That is 

what equity demands.  The IVI court recognized that the Public Utilities Act does 

not provide a specific remedy for that situation and the unavailability of a refund 

would force consumers to pay a rate that has been held to be in excess of that 

established under the proper criteria and would raise due process questions. Id.  

That is the inequity that must be corrected.  ComEd‟s unjust enrichment 

argument is the same argument that Illinois Bell made in IVI which the Illinois 

Supreme Court rejected. IVI at 105.  ComEd‟s equity arguments are all focused 

on the wrong party.  The focus should not be on ComEd but rather ratepayers 

because “the goal of equity is to make the aggrieved party whole.” Hartigan II at 

405.  Ratepayers are the aggrieved party.  Ratepayers are the ones who were 

paying rates based upon an illegal rate and ComEd was the beneficiary of that 
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illegal rate.  The only way to make ratepayers whole is for the Commission to 

order ComEd to pay a refund to ratepayers. 

 

IV. ComEd ignores the obvious from the Appellate Court’s opinion. 

 

ComEd argues that because the Appellate Court did not once use the 

word “refund” the question of a refund is not properly before the Commission. 

ComEd Response at 9.  What is obvious from the Appellate Court‟s language to 

Staff and the AG and should be obvious to the ALJ is that a refund is owed to 

ratepayers due to the fact ComEd charged an illegal rate.  The Court found that 

ComEd‟s reading of the test-year principles to exclude accumulated depreciation 

on existing plant during the pro forma period resulted in consistently and 

unavoidably inflated rate base and an inescapably inaccurate picture of ComEd‟s 

finances. Commonwealth Edison Co. v. Illinois Commerce Comm‟n, 405 Ill App 

3d 389, 407.  The Appellate Court clearly stated that the Commission abused its 

discretion in excluding from the rate base the increase in accumulated 

depreciation of existing plant during the post-test-year period.  Once the 

Appellate Court found the rate approved by the Commission to be illegal, 

restitution is compelled against ComEd because from that point on it obtained 

money without anymore authority and ratepayers have no adequate legal remedy 

available to them. IVI at 98.  The only available remedy to take that money from 

ComEd and get it back to ratepayers is for ComEd to pay a refund.  Therefore 
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based upon the language contained in the Appellate Court‟s remand a refund is 

implied and the Commission must order one in this proceeding. 

 

V. ComEd acknowledges but then disregards an important regulatory 
principle. 

 

One guiding regulatory principle in IVI and Hartigan II is that “[t]he 

Commission is statutorily authorized to change rates and, because ratemaking is 

legislative in nature, rates can be changed only prospectively.” IVI at 104.  Stated 

another way “[t]he Commission‟s function is legislative in nature and the rates 

that it sets are prospective in operation.” Hartigan II at 396.  ComEd cites to this 

regulatory principle several times in its response.  For example, ComEd states 

that ratemaking is a prospective and legislative activity (ComEd Response at 4) 

and ComEd goes onto state that the remand is limited in scope to prospective 

ratemaking. Id. at 9. ComEd further states when the Appellate Court issued its 

decision, the Commission had not yet set any subsequent rates, so there was a 

need at the time for the Commission to revisit these issues on remand in order 

for rates then in force to be corrected prospectively. Id..  ComEd also states that 

on May 24, 2011 the Commission issued a Final Order in ComEd‟s 2010 Rate 

Case setting new prospective rates (Id. at 9-10) and finally ComEd makes a 

statement about the “Commission‟s prospective ratemaking function” Id. at 23.  

Despite its repeated acknowledgement that “[t]he Commission‟s function is 

legislative in nature and the rates that it sets are prospective in operation” 

ComEd casts that principle aside when it argues that third quarter 2008 plant 
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additions must be accounted for during the refund period (Id. at 15) and even 

suggests that the “Commission would be entitled to rely on its findings in the 

2010 Rate Case in determining that the third-quarter 2008 plant additions were 

indeed prudent and reasonable” in this remand proceeding. Id. at 18.  ComEd‟s 

arguments fail to take into account the Appellate Court “express[ed] no opinion 

as to whether the Commission should include in the rate base [third-quarter 2008 

plant additions].” Id..  Because the Appellate Court left it up to the Commission to 

make that ratemaking determination (i.e. the prudence and just and 

reasonableness of ComEd‟s third-quarter plant additions) of which the burden 

was on ComEd to prove, any determination by the Commission on that issue 

would be its own and not that of the courts.  Since that decision would be a 

Commission ratemaking determination it can only apply prospectively to be 

consistent with IVI and Hartigan II. 

 

 
VI. The Commission should not take ComEd’s path to a second remand. 

a. ComEd’s suggestion that the Commission do nothing on 
remand would lead to a second remand. 

 

ComEd in its Response argues that because the Commission issued a 

final order in ComEd‟s 2010 Rate case4 which included third-quarter 2008 plant 

additions “the Commission no longer has any reason to revisit the issues 

identified in the Appellate Court‟s remand.” ComEd Response at 10.  If the 

Commission were to do nothing in this remand proceeding as ComEd suggests 

                                            
4
 ICC Docket No. 10-0467, Order dated May 24, 2011. 
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such inaction by the Commission would certainly lead to a second remand.  As 

Staff has set forth in this reply and Staff‟s Motion In Limine, ratepayers are owed 

a refund by ComEd due to the fact that ComEd charged ratepayers a rate 

determined by the Appellate Court to be excessive.  As previously discussed 

under IVI a refund is owed by ComEd to ratepayers, and the Commission must 

simply determine the amount of the refund and how that refund should be paid 

back to ComEd‟s customers, both current and former5.  That directive is implicit 

in the Appellate Courts remand. 

 

b. ComEd’s position that the Commission consider ComEd’s (1) 
third quarter 2008 additions to Plant in Service (both 
forecasted and actual), (2) return on common equity during 
2008, 2009 and 2010, and (3) distribution net plant costs for the 
fourth quarter of 2010 and the first two quarters of 2011 most 
certainly will lead to a second remand. 

 

Throughout its response ComEd repeatedly argues that the Commission 

must consider its third-quarter 2008 plant additions and its return on equity in 

2008, 2009 and 2010. ComEd Response at 3, 4, 13, 16, 18, 19, 23, 24 and 26.  

ComEd‟s obvious goal in doing so is to reduce or possibly eliminate the refund 

which ComEd owes to ratepayers for charging a rate the Appellate Court found 

to be excessive.  The end result of the Commission accepting ComEd‟s third-

quarter 2008 plant additions would be the imposition of a retroactive surcharge 

on ratepayers which is prohibited by the law.  It is prohibited by law given that 

ratemaking is legislative in nature and the rates that the Commission sets are 

                                            
5
 Under Section 9-253 of the PUA, refunds are paid to both current and former customers of the 

utility with former customers having to submit a claim. 220 ILCS 5/9-253. 
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prospective in operation.  As Staff discussed elsewhere in this response and its 

Motion In Limine because the Appellate Court left it up to the Commission to 

make the ratemaking determination on third-quarter 2008 plant additions (i.e. the 

prudence and just and reasonableness of ComEd‟s third-quarter plant additions) 

any determination by the Commission on that issue would be its own and not that 

of the courts.  Therefore that decision would be a Commission ratemaking 

determination which could only apply prospectively and could not apply 

retroactively as a surcharge to wipe out or reduce the refund amount owed to 

ratepayers. 

 

VII. Conclusion 

 

 WHEREFORE, for all the reasons set forth above and those set forth in 

Staff‟s motion, Staff respectfully requests that the ALJ exclude from evidence 

and/or consideration in this remand proceeding any testimony/exhibits or 

evidence6 concerning ComEd‟s third quarter 2008 additions to Plant in Service 

(both forecasted and actual), ComEd‟s Return on Equity during 2008, 2009 and 

2010, ComEd‟s distribution net plant costs for the fourth quarter of 2010 and the 

first two quarters of 2011 as set forth in Staff‟s Motion In Limine and grant any 

and all other relief the ALJ deems appropriate. 

 

                                            
6
 The testimony and exhibits to be stricken and/or not considered are as set forth in Staff‟s Motion 

In Limine with the modification described in this reply as shown in Attachment 1 to the Staff 
Reply. 
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       Respectfully submitted, 
 
 
 
        __________________________ 
 John C. Feeley 
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