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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

NORTH SHORE GAS COMPANY    ) 

PEOPLES GAS LIGHT & COKE COMPANY  ) 

        ) Docket No. 11-0280 

Petition for General Increase in Delivery Service  ) Docket No. 11-0281  (cons.) 

Rates        )  

      

 

PEOPLE OF THE STATE OF ILLINOIS’ 

OPPOSITION TO PEOPLES GAS LIGHT & COKE COMPANY’S AND NORTH 

SHORE GAS COMPANY’S VERIFIED MOTION TO PRESERVE  

THE CONFIDENTIAL DESIGNATION OF CERTAIN DOCUMENTS 

 

The People of the State of Illinois, ex re. Lisa Madigan, Attorney General of the State of 

Illinois, pursuant to Part 200.190(e), hereby file their response to North Shore Gas Company’s 

(“North Shore”) and Peoples Gas Light & Coke Company’s (“PGL’s”) (collectively, “the 

Companies”) Verified Motion to Preserve the Confidential Designation of Certain Documents 

(“the Companies’ Motion”).    

While the Companies devote several pages to a listing of rate case expense discovery 

produced, at issue is not what was produced, but whether information that forms the basis for 

increasing customer rates, specifically related to rate case expense, should be open to public 

inspection.  The People oppose the Companies’ Motion on the grounds that (1) the utility is 

obligated under the Public Utilities Act (“the Act”) to demonstrate that its consultant, witness, 

and legal fees are reasonable because ratepayers, not the utility, are ultimately responsible for 

those fees; (2) the law does not support the confidential designation and redaction that the 

Companies claim; and (3) records showing the legal services performed, hours, and rates are not 

protected by the attorney-client privilege when the payment of fees is shifted to another party.  

The People address what documentation is necessary to support a finding of reasonable fees, 



2 
 

whether this documentation should be in the public record, and whether the arguments asserting 

a need for secret fee negotiations and claims of attorney-client privilege shields the production of 

the descriptions of the legal services that form a substantial part of the Companies’ proposed 

$6.37 million rate case expense.   

A.   The Public Utilities Act and Commission Rules Require Review Of Rate Case 

Consultant, Witness, and Legal Fees. 

 

1.   In 2009, section 9-229 was added to the Public Utilities Act, requiring the 

Commission to “specifically assess the justness and reasonableness of any amount expended by a 

public utility to compensate attorneys or technical experts to prepare and litigate a general rate 

case filing. This issue shall be expressly addressed in the Commission's final order.”  220 ILCS 

5/9-229.  Although the Commission had historically allowed recovery of rate case expenses, it 

was not until July 1, 2009 that the Commission was explicitly obligated to “specifically assess” 

such expenses. 

2.   The Commission’s rules require that in a rate increase request, the utility file 

Schedule C-10, and   

“[p]rovide detail of the total projected expenses associated with the instant rate case as 

those expenses that the utility is seeking to recover in its proposed rates.  The detail shall 

include the expenses of the instant rate case and the amount included in the test year 

jurisdictional operating expense at proposed rates on Schedule C-1 for the following 

categories:  (1) Outside consultants or witnesses; (2) Outside legal services; (3) Paid 

overtime; (4)  Other expenses; and (5) Total expense.   

 

83 Ill. Adm. Code 285.3085(a).    The rule further specifies that:  

“for each outside consultant or witness and each outside legal service the utility shall 

provide:  1) Name; 2) Estimated fee; (3) Basis of charge; (4) Travel expenses; (5) Other 

expenses;  (6) Projected total expenses of instant rate case;  (7) Type of service rendered;  

(8) Specific service rendered; and (9) Amount included in test year jurisdictional 

operating expense at proposed rates on Schedule C-1.” 
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Id. at 285.3085(b)(italics added).   In addition, the utility is to provide a description of costs in 

the “other expenses” category and explain the calculation of paid overtime costs.  Id. at 

285.3085(c).  These rules were part of a rewrite of Part 285 in 2003.  See 27 Ill. Reg. 12251, 

12310-11.   

 3. The rate case expense claimed by the Companies is shown as a total of $6.37 

million on NS-PGL Ex. 39.4N and NS-PGL Ex. 39.4P ($2.58 million for North Shore and 

$3,791,000, respectively).  The detail required for Schedule C-10 in Section 285.3085(a) is 

redacted in the public version of these schedules, in the Direct testimony of NS-PGL witness 

Sharon Moy (Exhibit 6.2), and in the Surrebuttal testimony of Sharon Moy (NS-PGL Exs. 39.9N 

and 39.9P).  Moreover, certain redactions are included in the confidential version of NS-PGL Ex. 

39.9N and 39.9P.  If this designation and redaction are allowed, the Commission will be 

hampered in its ability to specifically address the size and reasonableness of the rate case 

expense in its Order and the public will be unable to understand or assess for what services they 

are paying $6.37 million. 

 4. In response to Staff witness Mike Ostrander’s request that certain information 

supplied in the discovery process, including invoices and billing detail, be provided as an 

attachment to Ms. Moy’s testimony, the Company submitted public and confidential versions of 

NS-PGL Exhibits 39.9N and 39.9P.  Much of the information supplied in NS-PGL Exs. 39.9 is 

marked as confidential, including invoices from outside consultants, witnesses and counsel, as 

well as information on intercompany (affiliate) billings.
1
  Also at issue are the Companies’ 

updated Schedules C-10s, which list rate case expense figures.  In its motion, and for the first 

                                                           
1
 The Company states that “outside counsel invoices in Attach_03 were redacted to remove payment method 

information (i.e., bank account-related information) and to remove timekeeper names, hours, hourly rates, and time 

entries.  Employee identification numbers and names were redacted from the inter-company documents in 

Attach_03.”  NS-PGL Motion at 5.  The People do not dispute the confidentiality of bank account information. 
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time, the Companies state that they are willing, “for purposes of and under the facts of the instant 

Dockets, to withdraw the Confidential designations as to those attachments, including the 

versions attached to the original response and the versions attached to the supplemental 

responses referenced below.”   NS-PGL Motion at 4-5.  It is unclear to which attachments the 

Companies are referring in terms of this change of position, and whether the 

confidential/proprietary designation of NS-PGL Exs. 39.9N and 39.9P will be affected. 

 5.   The Commission is authorized to enter orders to protect “the confidential, 

proprietary or trade secret nature of any data, information or studies,” only when the entity 

seeking designation demonstrates a “compelling interest at risk.”  83 III. Adm. Code Section 

200.430(a); In Re the Marriage of Johnson,  232 Ill.App. 3d 1068 (1992).  The Commission’s 

rules indicate the intent that utilities clearly and specifically disclose the costs that consumers are 

expected to pay for the Companies’ rate case expense.  The level of detail contained in the rule 

demonstrates that the Commission needs to know more than just the total amount claimed.  

Further, it is impossible to “specifically assess” the reasonableness of these claimed costs if they 

are not provided for each individual function.  If these costs are provided confidentially, the 

Commission will be unable to write an order that is understandable to the public.   

 6.   The Public Utilities Act, in multiple sections, requires that reports, matters and 

hearings related to public utilities be open, and encourages public participation and evaluation of 

the regulatory process.  For example, Section 10-101 of the Act requires that “All hearings 

conducted by the Commission shall be open to the public.”  220 ILCS 5/10-0101.  Likewise, 

under Section 9-102, “(e)very public utility shall file with the Commission and shall print and 

keep open to public inspection schedules showing all rates and other charges, and classifications, 

which are in force at the time for any product or commodity furnished or to be furnished by it, or 
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for any service performed by it, or for any service in connection therewith, or performed by any 

public utility controlled or operated by it.”  220 ILCS 5/9-102.  See also, 220 ILCS 5/5-109 (“All 

reports made to the Commission by any public utility and the contents thereof shall be open to 

public inspection, unless otherwise ordered by the Commission.”); 220 ILCS 5/10-109 (“All 

claims against any public utility for loss of, or damage to property, or for any other loss or 

damage, in connection with a public utility service … may be investigated by the Commission, 

in its discretion, and the results of such investigation shall be embodied in a special report which 

shall be open to public inspection.”); 220 ILCS 5/2-107 (“At each regular and special meeting 

that is open to the public, members of the public shall be afforded time, subject to reasonable 

constraints, to make comments to or to ask questions of the Commission.”) Given these statutory 

directives that make clear the General Assembly’s intention that the ICC regulatory and 

ratemaking processes be transparent, the burden is on the utility to demonstrate the necessity of 

in camera hearings and confidential and proprietary treatment of information that forms the basis 

of rate increase requests.   

7. As noted above, Commission hearings concerning the rates for monopoly services 

are ordinarily open to the public.  220 ILCS 5/10-101.  Second, the General Assembly mandated 

that the Commission specifically assess both expert and legal fees that make up the rate case 

expense.  220 ILCS 5/9-229.  This demonstrates a public interest in both the level of these fees 

and in transparency.  If only the total amount of the expense is available to the public, the benefit 

of transparency is lost, and the public will lose confidence in the regulatory process.   

  

 B. The Companies Failed To Provide A Compelling, Substantive Reason Why 

Documents Detailing Hourly Rates, Consultant/Attorney Identity, Work Performed and 

Dollars Charged Should Be Designated Confidential and/or Proprietary.  
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8. The Companies offer few substantive reasons as to why the dollar figures 

charged, and the names and work performed by consultants and attorneys that are the source of 

the rate case expense in this case should be deemed proprietary or confidential, or both.  Instead, 

they reference source documents that allow for the opportunity to claim the privilege as support 

for their request.  First, the Companies state that the material in question is confidential because 

it falls within the definition in Paragraph 2 of the Protective Order in this docket, which defines 

confidential information as: 

non-public information maintained by a party in confidence in the ordinary course of 

business and in which such party has a business interest in maintaining in confidence.  It 

also includes such other categories of documents and information as are recognized as 

confidential under applicable law or by order of the Administr4ative Law Judges or the 

Commission in this docket. 

 

NS-PGL Motion at 11.  The Companies appear to be asserting a business interest in maintaining 

documents “in confidence” but never explain exactly what that business interest is.   

9.   The Companies further assert that Section 4-404 of the Act recognizes the 

existence of confidential and proprietary information, that the attorney-client privilege and 

attorney work produce doctrine protect public disclosure of information, and then make the leap 

in logic that “Thus, the portions of legal bills containing descriptions of legal services that reveal 

the substance of communications and the work performed have been recognized to be 

privileged.”  Id.    

10.  This argument is faulty, however.  The People do not dispute that materials 

related to attorney/client privilege are protected from public disclosure.  The Companies, 

however, fail to explain what is privileged about invoice detail.  There is nothing in the 

attachments to NS-PGL Ex. 39.4N and 39.4P that reveals any protected attorney/client 

information.  For example, there are no claims that the invoice entries reveal substantive client 
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strategies or confidences related to this rate case. The materials at issue involve invoices of work 

performed, summary billing statements and affiliate billing/allocation statements.   Ratepayers 

are entitled to know the detail behind the rates that they pay.   

11.   The Courts are clear that the production of detailed records necessary to support a 

fee petition does not necessarily implicate the attorney-client privilege.  When one party seeks to 

shift the cost of its litigation to another party, the courts consistently require the production of 

records showing “the date the services were rendered, a description of the services, the hours, the 

fees, and the total dollar amount.”  McNiff v. Mazda Motor of America, 384 Ill.App.3d 401, 407 

(2008); Kaiser v. MEPC American Properties, Inc., 164 Ill.App.3d 978, 985-986(1987) 

(reversing the lower court’s fee award because “without detailed information concerning the 

nature of and the actual time expensed on each of the legal tasks performed, the identity of who 

performed them, how they related to the litigation and whether they were necessarily required, it 

was impossible to render a finding that they were reasonable and, therefore, compensable.”) 

12.    Illinois courts have rejected the position that attorneys’ records, including a 

description of the services rendered, are protected by the attorney-client or work product 

privilege.  It is well established that when attorney’s fees are at issue, the attorney client privilege 

cannot be used to prevent the party obligated to pay the fees from seeing the records showing the 

bases of the charges.   In LaHood v. Couri, the Court expressly “disagreed” with the plaintiff’s 

argument that it had the right to withhold itemized bills from opposing counsel under claim of 

privilege.  236 Ill.App.3d at 649.  The court held: 

A party generally has no right to inquire into the hourly rate or number of hours billed by 

opposing counsel.  When a party seeks to have the opposing party or counsel pay his 

attorney’s fees, however, access to such information is paramount.  The very purpose of 

itemization is to ensure that there has been no unnecessary duplication of hours and to 

permit the court to disallow unnecessary, excessive or inefficient hours.   [citation 

omitted.]  Without providing the opposing party access to itemized billing, the court 
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would be left to determine the reasonableness of the fees without benefit of the 

objections, insights and arguments of counsel.  Instead, the court would be left with 

nothing more than a vague statement from opposing counsel that the number of hours 

billed seemed too high.  Such a result would be plainly inconsistent with our adversarial 

system of jurisprudence.  Courts do not make decisions in a vacuum.  Under our system 

of justice, the party seeking recovery, whether in damages or attorneys fees, must always 

be willing to put his proofs to the test of adversarial scrutiny. 

 

236 Ill.App.3d at 649-650.  In LaHood the Court reversed a trial court order to the defendant to 

pay the plaintiff’s attorney’s fee because the plaintiff did not provide sufficient records to 

demonstrate that its fees were reasonable. 

 13.   The attorney-client and work product privileges are also unavailing where there is 

a “common interest.”  The “common interest doctrine” applies when different parties share a 

common interest, such as the common interest of an insured and the insurer to limit liability. 

Fischel & Kahn v. Van Straaten Gallery, 301 Ill.App.3d 336, 339-340 (1998).  In this rate case, 

the utility’s attorneys represent the utility, but consumers pay the bill, which is comparable to an 

insured’s attorney handling a liability claim that the insurer will pay.  In this type of situation, the 

attorney’s records are not privileged from disclosure and review.   

 14. Indeed, the only substantive claim made throughout the Companies’ 15-page 

motion is their assertion that “practical concerns relating to contracts with vendors, whether 

consultants, independent experts, outside counsel, or otherwise” relate to “negotiated discounts.”  

NS-PGL Motion at 12.  Public disclosure, they argue, “could be counter-productive from a 

contracting perspective, discouraging vendors from agreeing to discounts in the future.”  Id.  

Here, the Companies imply that if the information related to fees charged for legal and expert 

witness expenses – both hourly and flat rate -- would be higher if they were disclosed.  This 

assertion is not only a baseless presumption but is inconsistent with the notion of openness that 

underlies the regulatory system as well as competitive markets.  Moreover, the opposite 
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presumption could be made as well:  that public disclosure would incite competitors to offer 

lower cost services in order to win service contracts with the Companies.  The Companies’ have 

not stated a “compelling interest” sufficient to overcome its obligation to provide detailed 

justification for the recovery of consultant, witness, and legal services costs. 

15.   Moreover, the importance of publicly disclosing the bases for expert and 

attorney charges was well stated by the Illinois Supreme Court in a case reviewing a request for 

attorney’s fees in connection with a taxpayer class action suit.  In that case, the fees were to be 

paid from the fund established by the litigation, thereby diminishing the funds available to the 

members of the class.  In  Fiorito v. Jones, 72 Ill.2d 73, 90-91 (1978), the Court said:  “unless 

time spent and skill displayed be used as a constant check on applications for fees there is a 

grave danger that the bar and bench will be brought into disrepute, and that there will be 

prejudice to those whose substantive interests are at stake and who are unrepresented except by 

the very lawyers who are seeking compensation.”  In this docket before the Commission, public 

disclosure of the expert and legal costs that ratepayer will ultimately pay will serve as a “check” 

in the same way that the Court found appropriate in the class action setting. 

16.   The Companies have not provided any reason for treating rate case expenses 

differently from other services and property that it obtains in the normal course of business.  

Moreover, the Companies’ assumption that secrecy will promote lower costs (1) is not borne out 

by its claim for $6.37 million for an unexceptional, eleven month regulatory proceeding, (2) 

contradicts the Illinois Supreme Court’s conclusion that displaying the details of a fee petition 

acts as a “constant check” on the reasonableness of such petitions,  Fiorito v. Jones,  72 Ill.2d at 

390-391, and (3) is contrary to the policy of open and public review of utility expenses in 

Commission hearings to set rates that captive customers will pay.  220 ILCS 5/10-101. 
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17. Other utilities have provided the detail specified by Section 285.3085 in the 

public record.  For example, the Ameren Utilities, Ill.C.C. Docket 09-0306-0311 and Illinois 

American Water Co., Ill.C.C. Docket 09-0319 filed a Schedule C-10 in the public record, and 

reported the costs associated with their various witnesses, consultants, and attorneys.   Utility 

expenses, including the costs of various services and plant and the costs of capital, are regularly 

disclosed and reviewed in rate cases. 

18.   In addition, in ICC Docket No. 10-0467, Commonwealth Edison Company’s last 

delivery service rate case, the ALJs denied ComEd’s request for a confidential designation of 

similar rate case expense detail based on the identical claims that PGL and NS now make:  that 

legal/consultant expense might go up if rates were public and that public disclosure of invoice 

detail would violate the attorney/client privilege.  The ALJs rejected those arguments in a 

December 10, 2010 ruling.  In that case, ComEd argued: 

   As ComEd explained in its response to Illinois Commerce Commission Staff 

(“Staff”) Data Request DLH 1.04 (attached herein as Exhibit B), ComEd negotiated with 

potential service providers and sought the most competitive rates it could obtain in an 

effort to ensure that its Rate Case costs are just and reasonable. See ComEd’s Response 

to Staff Data Request DLH 1.04.  Indeed, as a result of its aggressive negotiating, ComEd 

achieved a 25% reduction in legal fees relative to the fees incurred in its last rate case. Id. 

Such effective negotiating, however, is only possible when service providers are not 

privy to the billing rates that their competitors obtain.  This is the reason, in the ordinary 

course of its business and in this proceeding, that ComEd maintains as confidential the 

rates it secures as a result of its negotiations with numerous contractors, vendors and 

service providers. ComEd’s business would be harmed and costs passed on to its 

customers would presumably be higher by the disclosure of billing rate information 

because if all service providers knew exactly what ComEd paid to other providers, 

ComEd’s bargaining leverage would be lost and its ability to obtain services for the 

lowest possible cost would be compromised. See May Center Inc. v. S. G. Adams 

Printing & Stationery Co., 153 Ill. App.3rd 1018, 1023 (Ill. App. Ct. 5th Dist. 1987) 

(Recognizing that information that threatens a company’s bargaining power may be kept 

confidential). Suffice to say, a rise in ComEd’s cost of services would negatively impact 

customers. Thus, in this proceeding, ComEd’s designation of its Rate Case service 

provider billing rate information as confidential is appropriate and necessary to avoid a 

negative impact on its business and its customers. 
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Similarly, the descriptions of services rendered by witnesses and consultants in 

connection to the Rate Case also reflect non-public information maintained in confidence 

during ComEd’s ordinary course of business. Specifically, in the course of preparing for 

the Rate Case, ComEd’s attorneys, consultants, and witness become privy to, and work 

with, confidential ComEd information including vendor costs and non-public data about 

the system. This information can be captured in the description of the services performed 

and it is not practical to redact it. The descriptions of services rendered by witnesses and 

consultants are thus also properly designated as confidential. 

 

ComEd Motion to Preserve Confidential Designation at 2, 3.  ComEd further noted in a footnote 

that “ComEd maintains that the descriptions of the services performed by outside counsel are 

protected by the attorney–client privilege and/or work product doctrine and have been redacted 

from outside counsel invoices for that reason.”  Id.  The notion that consumers will benefit by 

keeping such information confidential and that the rate case expense detail at issue is protected 

by the attorney/client privilege was rejected by the ALJs in that case.  The claims are no different 

here, and certainly, the Companies, like ComEd in Docket 10-0467, have failed to provide any 

factual or legal basis for requiring such a designation.   

 19. Another recent ALJ ruling in the pending Ameren rate case, ICC Docket No. 11-

0279 /11-0282 (cons.) supports the People’s arguments for public disclosure of these documents.  

Specifically, the ALJs ruled that Ameren Illinois shall file with the Clerk of the Commission a 

late-filed exhibit detailing specific information related to expert compensation “for each 

technical expert for work related to prepare and litigate the currently pending electric and gas 

delivery service cases”, as well as specific amounts and names of “each attorney for work related 

to prepare and litigate the currently pending electric and gas delivery service cases.”  A copy of 

this ruling is attached as Exhibit A.   The request for such incremental detail related to rate case 

expense and the conspicuous absence of any reference to proprietary designations is consistent 

with the Commission’s and the public’s interest in examining the level and reasonableness of 

requested rate case expense.    
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19. The Commission and stakeholders should be free to consider and discuss the rate 

case expenses and draw upon their knowledge of other utilities’ expenses to help form a basis for 

assessing the reasonableness of the Companies’ claimed $6.37 million legal and consultants’ fees 

and other rate case expense.  The redacted version of the invoices that form the basis for this 

claimed expense provided by the Companies limits the Commission’s and the parties’ ability to 

consider their costs in the context of other utilities’ rate case expenses, and in a manner that is 

transparent.   

B.   When There Is A Fee Shifting Statute Or Contract, Courts Ordinarily 

Require and Review Detailed Billing Records In The Public Record. 

 

20. The Companies argue that even when legal fees and related costs are disclosed to 

other parties because they are sought to be recovered in litigation, “the material still 

appropriately may be recognized as confidential.”  NS-PGL Motion at 12.  In support of this 

point, the Companies reference the Local Rules of the U.S. District Court for the Northern 

District of Illinois.  This reference is inapposite, however.  The federal rules cited reference 

“Attorney’s Fees and Related Nontaxable Expenses” (N.D.Ill.L.R.54.3), and specifically apply to 

“a motion, complaint or any other leading seeking only an award of attorney's fees and related 

nontaxable expenses”.  N.D.Ill.L.R.54.3(a).  Although part (d) of this rule requires furnishing 

parties to give “written notice and a reasonable opportunity to request an appropriate protective 

order” before a receiving party proposes to disclose it in a court filing, there is no indication in 

the rule that such information is automatically or presumptively treated as confidential.  

Significantly, this federal rule does not address or control whether  rate case expense entries in 

this docket are worthy of a confidential designation.   

 20.   Federal court rulings support the People’s position.  In FCC v. Schreiber, 381 

U.S.  279 (1965), the United States Supreme Court recognized the importance of making 
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information produced in connection with the regulatory process available to the public.  In that 

case the Court reversed an Order that had allowed certain information to be treated as 

confidential at the Federal Communications Commission, thereby reinstating the FCC’s order 

requiring that the information be filed without restriction.  The Court said: 

The Commission observed that, in addition to stimulating the flow of information, public 

hearings serve to inform those segments of the public primarily affected by the agency's 

regulatory policies and those likely to be affected by subsequent administrative or 

legislative action of the factual basis for any action ultimately taken-a practical 

inducement to public acceptance of the results of the investigation.
FN21

 Also implicit in 

the Commission's discourse is a recognition that publicity tends to stimulate the flow of 

information and public preferences which may significantly influence administrative and 

legislative views as to the necessity and character of prospective action. (Fn 21:  See 

generally, Rourke, Law Enforcement Through Publicity, 24 U. Chi. L. Rev. 225 (1957); 

Note, 72 Yale L.J. 1227 (1963)). 

 

381 U.S. at 294. 

 

 21.  Detail regarding rate case expense fees should be publicly available so that 

ratepayers, who will ultimately pay for these services, know what they are paying for.  The 

Companies regularly ask the Commission to approve 100% of the costs it incurs in connection 

with a rate case, undermining its incentive to negotiate the most cost effective rate.  The courts 

have been clear that the reasonableness of fees “cannot be determined on the basis of conjecture 

or on the opinion or conclusions of the attorney seeking the fees.”  LaHood v. Couri, 236 

Ill.App.3d 641, 648 (1992);  Kaiser v. MEPC American Properties, Inc., 164 Ill.App.3d 978, 984 

(1987).   When a third party is ultimately responsible to pay fees and costs, courts require that the 

party seeking fees demonstrate reasonableness by producing “detailed information concerning 

the nature of the actual time expended in each of the legal tasks performed, the identity of who 

performed them, how they related to the litigation and whether they were necessarily required.”  

Mars v. Priester, 205 Ill.App.3d 1060, 1065 (1990).    Representations by the party seeking fees 

that the fees are “reasonable” should be evaluated publicly.  Yet the Companies’ designation of 

http://web2.westlaw.com/result/%09%09%09%09%09%09#B021211965125086
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the very detail necessary to evaluate these requests, as detailed in NS-PGL Ex. 39.9N and 39.9 P, 

thwarts that analysis.   

 22.   There are regular and predictable services associated with rate cases. Schedule C-

10 and the parties’ discovery allow the parties to review the cost of these services to assure that 

they are fair to the public and reasonably consistent.  For example, every rate case has a cost of 

capital witness, and many have witnesses who present cost of service studies and lead/lag or cash 

working capital studies.   Preparation of documents and legal services are also ordinary rate case 

expenses.   These are not exceptional services that require secret negotiation or charges.  On the 

contrary, the public disclosure of the prices ratepayers will be expected to pay will provide 

necessary sunshine much the same way that open markets result in fair and broadly understood 

prices.  It will also provide the information necessary for other service providers to offer to 

provide services at lower prices than the substantial prices reflected in ComEd’s filing. 

 23.   It is well established in Illinois that “in assessing whether attorney’s fees are 

reasonable, the petitioner must provide sufficient information, including detailed time records 

that were kept throughout the proceeding.”  McNiff v. Mazda Motor of America, Inc., 384 

Ill.App.3d 401, 407 (2008)(internal quotation marks omitted).  The type of records the court 

“routinely sees” include “the date the services were rendered, a description of the services, the 

hours, the fee rate, and the total dollar amount.”   Id.  Courts regularly discuss attorney fee 

petitions in their orders, including the hourly rates and charges of specifically named attorneys.  

See, e.g., id.; McHenry Savings Bank v. Autoworks of Wauconda, Inc., 399 Ill. App. 3d 104, 108 

(2010); Demitro v. General Motors Acceptance Corp., 388 Ill.App.3d 15, 24 (2009); Mobil Oil 

Corp. v. Maryland Casualty Co., 288 Ill. App. 3d 743, 759 (1997); Fitzgerald v. Lake Shore 

Animal Hospital, 183 Ill.App.3d 655, 662 (1989);  Kaiser v. MEPC American Properties, Inc.,  
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164 Ill.App.3d 978, 982 (1987); Metropolitan Sanitary Dist. of Greater Chicago ex rel William 

F. O’Keeffe v. Ingram Corp. et al., 85 Ill.2d 458, 480 (1981). 

 24.   As noted above, under Section 9-229 of the Public Utilities Act and under prior 

Commission practice, the cost of a rate case has been included in the rates consumers pay.  As 

noted in a similar fee shifting situation, “the existence of a contractual provision obliging one 

party to pay attorney fees does not relieve the other of its burden to establish the reasonableness 

of the amounted requested.”  Mars v. Priester, 205 Ill.App.3d 1060, 1065 (1990).  In a fee 

shifting situation, the ordinary incentives applicable to the parties who pay out of their own 

pocket are either absent or not as strong when someone else is ultimately responsible.  The need 

to assess the reasonableness of costs that one party (the utility) obtains, but another party 

(ratepayers) pays, requires that all relevant details are provided.  Given that the public pays these 

costs, the detailed bases for the costs must be available to the public.   

 C. The People’s Objections to the Companies’ Use of Confidential/Proprietary 

Designations Was Not Untimely. 

 

 25. The Companies assert that the People’s Objection to the Companies’ claim that 

the information at issue is proprietary and confidential was untimely.  NS-PGL Motion at 9-10. 

As the Companies acknowledged in their Revised Motion filed on September 7, 2011, the People 

first objected to the confidential/proprietary designation back on June 15, 2011, the date that 

Staff and Intervenor Direct testimony was filed.   The undersigned counsel contacted by 

telephone counsel for the Companies and 1) indicated that they objected generally to rate case 

expense detail being labeled as proprietary and confidential; and 2) that ComEd had already lost 

the battle to claim such a designation in the recently decided ComEd rate case, ICC Docket No. 

10-0467.   See par. 18, above.   The Companies’ representation in the Corrected Motion that the 

call was made and a message left is not disputed here. 
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26. The Companies claim that the People were late with their “written objection” to 

the designation, pursuant to paragraph 14 of the Protective Order.  However, the language 

referenced does not require a written objection be filed with the Commission.  The relevant 

language states:  “If the Challenging Party continues to object to the Confidential designation, it 

may file a written notice of objection with the Commission.”  Protective Order, par. 14.  While 

the Peoples’ objection to the designation was not written, the Companies were on notice on June 

15, 2011, that the People disagreed with the rate case expense detail designation provided in the 

Companies’ filings and discovery.    

 27. On August 19, 2011, the People sent a letter to the Companies detailing the rate 

case expense information that should be designated as public.  On August 22, 2011, as noted in 

the Companies’ Motion, the Companies filed the Surrebuttal testimony of NS-PGL witness Moy 

(NS-PGL Exs. 39.9N and 39.9P), which included public and proprietary copies of the responses 

to Staff data requests JMO 4.01, 9.06, 9.07, 10.01, 11.01-11.07 and 13.01-13.08 as attachments 

in response to Staff witness Ostrander’s Rebuttal testimony request that the Companies place that 

evidence in the record.  It is that information, as well as any C schedules that detail rate case 

expense that have not to date been filed in the public record, that the People seek be filed in the 

public record.   

 28. The written request to remove the confidential designation came 10 days before 

the formal admission and cross-examination of the testimony and exhibits at issue.  It is not 

unorthodox for a party to re-visit confidential designations in the days before an evidentiary 

hearing, the setting where the documents at issue will be discussed and examined.  While the 

Companies may have preferred that a formal letter be received earlier in the process, there was 

nothing untimely about the request. 
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      29. The People respectfully request that the Commission lift the confidential 

designations claimed for the expert, consultant, and attorney invoices containing detailed billing 

information contained in NS-PGL Ex. 39.9N and 39.9P (Moy Surrebuttal attachments); NS Ex. 

6.2, PGL Ex. 6.2 (Moy Direct  attachments); and any C-10 schedules related to rate case expense 

and attachments that are currently filed as proprietary.  The confidential designation and any 

redactions should be lifted so that the Commission, the parties, and the public can review these 

charges for reasonableness. 

  

 WHEREFORE, the People request that the Commission order the Companies to:  (1) file 

an unredacted Schedule C-10s, including NS-PGL Exs. 6.2 (if not already done), (2) remove the 

confidential designation from the documents in NS-PGL Exhibits 39.9N and 39.9P, (3) produce 

unredacted legal services records in the aforementioned exhibits, and (4) take further steps as the 

Commission deems just and reasonable.    

 

Respectfully Submitted,  

 

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    

 

     _____________________________________ 

      

Karen L. Lusson, Sr. Assistant Attorney General 

     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312) 814-1104 

     Fax: (312) 814-3212 

     Email: klusson@atg.state.il.us 
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