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 The Citizens Utility Board (“CUB”), through its attorneys, submits this response to the 

Retail Gas Suppliers’ (“RGS”) verified Motion to Compel CUB Responses to the RGSs’ first set 

of data requests (“Motion”).  Because of responses served as soon as this afternoon, CUB is 

unsure of which discovery responses remain subject to RGS’ Motion, and believes many – if not 

most – of RGS’ complaints are now resolved.  However, CUB presents is argument below for 

any documents not yet provided to RGS. 

INTRODUCTION 

 The instant proceeding is an investigation, pursuant to Section 9-201 of the Public 

Utilities Act into Ameren Illinois Company’s (“Ameren’s”) proposed general increase in electric 

and natural gas delivery service rates.  RGS consists of members Interstate Gas Supply (“IGS”) 

and Dominion.  RGS witness James Crist filed direct testimony on June 29, 2011, and rebuttal 

testimony on August 23, 2011, urging the Commission to “direct Ameren to develop a residential 

and small commercial choice program.”  RGS Ex. 1.0 at 5.  AG/CUB witness Christopher 

Thomas responded to this recommendation and recommended the Commission deny the request, 

citing several reasons, including the poor historical performance of Alternative Retail Gas 



Suppliers (“ARGs”) in Northern Illinois, as shown on CUB’s Gas Market Monitor (“GMM”).  

On August 26, 2011, RGS issued its first set of data requests to CUB, seeking support for the 

conclusions Mr. Thomas draws from the GMM, as well as copious additional data relating to the 

GMM.  RGS requested responses by Friday, September 2
nd

, and CUB provided a first set of 

responses on that date, noting that CUB intended to provide additional information to some of 

the requests the following week.  A first set of supplemental responses was served the following 

week to RGS on Thursday, September 8
th

.  That same day, RGS served a second set of discovery 

requests to CUB.  After written communication from RGS indicating that RGS continued to 

believe at least some of the responses were still inadequate for RGS’ purposes, CUB and RGS 

held a discovery conference via telephone on Friday, September 9
th

.  Though RGS’ second set of 

data requests did not contain a requested response date, CUB served responses to several 

requests on Friday, September 9
th

 and answered the remaining requests today, September 13, 

2010.  

CUB provided a written response to most of the requests in RGS’ first set of discovery to 

CUB within the timeframe provided for by the Case Management Order in this proceeding.  

CUB objected to and did not respond to those requests that were clearly not reasonably 

calculated to lead to the discovery of admissible evidence and imposed an undue burden on CUB 

to produce all the conceivably responsive documents, which went far afield from any of the 

issues raised in this proceeding.  After refining their request in the September 9
th

 discovery 

conference, CUB subsequently agreed to provide – and has provided – two sets of supplemental 

responses to RGS’ requests, including inputs and formulas used in the Gas Market Monitor 

referenced by AG/CUB witness Chris Thomas in his rebuttal testimony.  AG/CUB Ex. 6.0 at 13-

16.  This supplement included additional data-intensive information that required attention by 



numerous CUB staff over a several day period
1
, and did not modify or alter the information 

previously provided.  Each supplemental response has been served as quickly as possible given 

the broad nature of the RGS requests for all documents relating to the Gas Market Monitor, 

which consists of thousands of pages, in a very limited time frame with limited resources.  

ARGUMENT 

Mr. Thomas’ testimony addressed the question of whether or not the ICC should accept 

the recommendation of Mr. Crist and order Ameren to take steps to implement a gas choice 

program for residential and small commercial customers.  Mr. Thomas testified that the 

Commission should deny Mr. Crist’s recommendation because Mr. Thomas does not believe that 

a residential and small commercial gas choice program would benefit customers if implemented 

over the concerns of the utility.  AG/CUB Ex. 6.0 at 16:354-355.  Mr. Thomas cited several 

reasons for this opinion, including his experience with the small customer gas choice programs 

operated by North Shore, Peoples and the Northern Illinois Gas Company (“Nicor”), as well as 

the results of CUB’s GMM, but did not limit his opinion to the results of the GMM.  AG/CUB 

Ex. 6.0 at 14:302-304.   

CUB initially described the methodology and operation of the GMM in a narrative 

response to RGS-CUB 1.01, but objected to several requests for documents as being overly 

broad and unduly burdensome.  Nonetheless, CUB has now turned over key data from the GMM, 

including the price inputs and formula to the Gas Market Monitor, a description of how the 

process by which the Gas Market Monitor is updated and the actual code to the Gas Market 

Monitor.  RGS’ complaints that CUB is being non-responsive, considering the data-intensive and 

broad ranging scope of those requests, is not reasonable.  CUB has made every effort to provide 

all of the timely, accurate supplemental data to RGS relevant to RGS’ central theme of 

                                                 
1 Several key CUB staff were unavailable until today. 



discovery: whether or not Mr. Thomas’ statements regarding the performance of ARGS offers in 

Northern Illinois should be given full weight by the ICC.  Additionally, CUB has adjusted Mr. 

Thomas’ schedule to allow him to appear on Friday, September 16
th

, at which time RGS has 

reserved 150 minutes of cross examination, for any further follow-up questions.  

The remaining information RGS seeks in its Motion includes “all communications” 

related go the gas market monitor between any CUB employees and between any CUB employee 

and any ARGS (RGS-CUB 1.11).  Since CUB began compiling data for the gas market monitor 

in 2003, this includes eight years of communications on many topics involved in the creation of 

and updates to the gas market monitor.  Requests to share all of CUB’s past communications 

regarding the GMM, both internally and externally, is not only unduly burdensome but also not 

relevant to RGS’ stated concern of testing the accuracy of Mr. Thomas’ statement that on 

average, 91% of the plans offered by ARGS in Northern Illinois would have lost a typical 

customer an average of $646.94.  AG/CUB Ex. 6.0 at 335-3338.  As CUB has already stated to 

RGS, CUB updates both the Gas Market Monitor and its Choices for You and Customer Select 

Fact Sheets weekly based on communications with individual ARGS.  The response would 

consist of thousands of communications and would several CUB staff devoting many hours to 

produce every conceivable communication relating to the GMM, which clearly imposes an 

undue burden on CUB.  Moreover, the vast majority of those documents would not aid RGS in 

determining whether the GMM contains accurate information.  The data is input into the 

spreadsheets and database that have already been provided and is therefore not likely to lead to 

the discovery of relevant, admissible evidence. 

Regarding RGS’ request for “all documents relating to an ARG complaint or inquiry and 

the handling of same” (RGS-CUB 1.25) is equally overly broad.  CUB has provided, today, a 



group of 23 documents containing email communications between CUB and various ARGs, 

which is the most complete set of documents CUB could reasonably assemble given the time and 

resource constraints.  The request appears to require CUB to scour the records of each and every 

CUB staff member who has participated in the GMM in any way over the last 9 years.  This is 

clearly burdensome and unreasonable. 

 As explained above, RGS requests “all communications” and “all documents” related to 

communications, complaints and inquiries with ARGS, and communications with others that 

relates to the GMM.  RGS-CUB 1.11, RGS-CUB 1.25.  To produce “all” such documentation 

would be unduly burdensome on CUB.  Virtually any discussion that CUB Staff members have 

had since 2003 which relates to ARGS could have affected the design or inputs of the gas market 

monitor.  This would include communications about Interstate Gas Supply and Dominion Retail 

Inc., RGSs’ members, but also every one of their direct competitors.  It would also include 

communications with consumers, who have contacted CUB with questions about ARGS offers 

they have received.  Such communications would also include voluminous documents, many 

which would be protected by work product and attorney-client privileges, related to past lawsuits 

involving ARGS. 

CUB has shared with RGS all price data and the formulas by which that data is 

compared.  That information is sufficient for RGS to review the Gas Market Monitor, prepare 

cross examination questions for Mr. Thomas, and develop its opinion on whether Mr. Thomas’ 

expert opinion should be given weight by the ICC when considering Mr. Crist’ request. 

 

WHEREFORE, CUB respectfully requests RGS’ Motion be denied, to the extent its 

requests are not mooted by the provision of subsequent documents by CUB. 
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