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THE RETAIL GAS SUPPLIERS’ VERIFIED MOTION
 TO COMPEL CITIZENS UTILITY BOARD RESPONSES TO 

THE RETAIL GAS SUPPLIERS’ FIRST SET OF DATA REQUESTS

The Retail Gas Suppliers (“RGS”), consisting of Interstate Gas Supply of Illinois, Inc. 

and Dominion Retail, Inc., by and through its attorneys, DLA Piper LLP (US), pursuant to 83 

Illinois Administrative Code Section 200.190 and .350, respectfully requests that the Illinois 

Commerce Commission (“Commission”) compel the Citizens Utility Board (“CUB”) to respond 

fully to RGS’s First Set of Data Requests.  Due to the limited time available before the 

Evidentiary Hearing, RGS respectfully requests an expedited briefing and decision schedule.

On August 23, 2011, CUB filed the Rebuttal Testimony of Christopher C. Thomas 

(AG/CUB Ex. 6.0) in which Mr. Thomas referenced and substantively relied upon CUB’s “Gas 

Market Monitor” to respond to the testimony of RGS witness James L. Crist.  According to Mr. 

Thomas, CUB’s Gas Market Monitor supports Mr. Thomas’ conclusion that gas choice programs 

perform “poorly” and that the Commission should use the information in the Gas Market 

Monitor to deny Mr. Crist’s recommendation for implementation of a mass market gas choice 

program in the Ameren service territory.  (See AG/CUB Ex. 6.0 at 15:315-16-343.)  (A copy of 

Mr. Thomas’ Rebuttal Testimony is attached as Exhibit A hereto.)
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RGS disagrees with Mr. Thomas’ recommendation and believes that the CUB Gas 

Market Monitor is misleading, inaccurate and should not be relied upon by the Commission for 

making policy.  Accordingly, because Mr. Thomas’ Rebuttal Testimony raised the issue of the 

Gas Market Monitor in the context of this proceeding, on August 26, 2011, RGS served its First 

Set of Data Requests on the Citizens Utility Board.  (A copy of the RGS First Set of Data 

Requests to CUB is attached as Exhibit B hereto.)  Broadly speaking, the Data Requests seek 

information about how the Gas Market Monitor was designed and how it has been modified, 

what information is used to make the calculations that the Gas Market Monitor presents as 

factual information, how those calculations are made, whether and how the Gas Market Monitor 

is updated when errors are discovered, and related information.  The Data Requests also seek 

documents in the possession or control of CUB relating to the information sought.  

The Data Requests are clear, concise, and easily understandable.  The Data Requests seek 

substantial and potentially somewhat voluminous information and documentation about the Gas 

Market Monitor.  This is in no way intended to create an undue burden or to seek overly broad 

information.  On the contrary, the Data Requests are carefully and specifically crafted to obtain 

information needed to evaluate the trust of the Gas Market Monitor, and to see if CUB “gets the 

math right” and presents the public in a fair and non-misleading manner.  The scope of the Data 

Requests is a direct function of how the Gas Market Monitor is presented on the CUB website 

and characterized in Mr. Thomas’ Rebuttal Testimony, where he touts it as the “most 

comprehensive database in Illinois of the performance of past offers made by ARGS to small 

customers.”  (AG/CUB Ex. 6.0 at 15:325-36.)

CUB has chosen to present the Gas Market Monitor in this proceeding using that 

sweeping language to attempt to rebut RGS’s expert witness’ recommendations.  Accordingly, 
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RGS is entitled under the Commission’s Policy on Discovery contained in its Rules of Practice 

to “full disclosure” of information about the Gas Market Monitor.  (83 Ill. Admin. Code 

200.340.)  Yet, CUB has provided a substantially incomplete response, invoking plainly invalid 

objections and repeatedly cross-referencing a single data request response that is obviously non-

responsive to many of the asked Data Requests.  Accordingly, RGS seeks a Commission Order 

compelling CUB to respond fully to RGS’s Data Requests.1  In particular, RGS respectfully 

requests that the Commission compel CUB to provide all documents, data, and other information 

that was not provided in response to RGS-CUB 1.08-1.10, 1.15- 1.26, 1.29, and 1.31.    

I.

BACKGROUND

RGS is recommending that the Commission require Ameren to grant its residential 

customers the same right to choose a natural gas supplier that customers in the Nicor Gas, 

Peoples Gas Light and Coke Company, and North Shore Gas service territories all enjoy (and, in 

fact, those same Ameren residential customers enjoy for electric service).  RGS has offered a 

substantive plan for residential natural gas market design.  Although no other parties have 

provided alternative residential natural gas competitive market designs, certain parties have 

raised questions regarding RGS’s proposal.  One of those parties is CUB, which is urging the 

Commission to block competition in the Ameren service territory.  (See, e.g., AG/CUB Ex. 6.0 at 

16:343-355.)  The evidence that CUB cites is the results of its Gas Market Monitor.  (See, e.g.,

AG/CUB Ex. 6.0 at 15:315-319, 15:335-16:340.)

                                                
1 In accordance with 83 Ill. Admin. Code 200.350, counsel for RGS and for CUB engaged in a lengthy 
conference call on the morning of September 9, 2011 in order to attempt to resolve differences regarding 
CUB’s incomplete responses.  That attempt failed to resolve all disagreements.  Accordingly, although
CUB has represented that it will further supplement certain responses, and RGS remains hopeful that 
CUB will supplement its responses in a manner that narrows or eliminates outstanding disagreements, a 
Motion to Compel is necessary at this time.  RGS will continue to work with CUB to resolve outstanding 
disputes in good faith even while the instant Motion to Compel is pending.
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Specifically, CUB alleges that current ongoing natural gas customer choice programs in 

other service territories in Illinois are performing “[p]oorly, at best.”  (AG/CUB Ex. 6.0 at 

15:315.)  As evidence, CUB states that, according to its Gas Market Monitor, “91% of the 4512 

different plan offered by alternative gas suppliers would have lost money for consumers when 

compared to the utility PGAs.” (Id. at 15:335-16:337.)  RGS believes that CUB’s testimony is 

misleading, and doubts its accuracy.  RGS has reviewed publicly available information about the 

CUB Gas Market Monitor and CUB’s responses to RGS’s Data Requests already provided, but 

still has significant unanswered questions and concerns about how CUB operates its Gas Market 

Monitor and how it arrived at its figures.

Although CUB has provided some information regarding its Natural Gas Market 

Monitor, it has failed to provide sufficient information to allow RGS (or its counsel/expert) to 

fully evaluate the Gas Market Monitor claimed results.  Significantly, CUB has failed to provide 

the necessary information, or even a sample of the necessary information, to allow RGS to check 

CUB’s math.  In fact, CUB has failed to provide a single document in response to RGS’s Data 

Requests regarding the Gas Market Monitor testified to by AG/CUB witness Mr. Thomas.  In 

other words, RGS does not have access to the underlying data or spreadsheet formulae and 

design that will allow RGS to efficiently and properly cross-examine CUB on this issue.

There is nothing unusual or overly-aggressive about RGS’s Data Requests.  It is 

commonplace in Commission proceedings as well as in disputed matters in court that an expert 

witness must provide documentary backup and answer questions about items on which that 

witness testifies.  Here, Mr. Thomas testifies about the Gas Market Monitor.  Yet, CUB provides 

little more than a high level overview of the Gas Market Monitor and refuses to provide even a 

single document or verifiable piece of data, basically leaving the Commission and the parties in 
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the position of having to just take CUB’s word that the Gas Market Monitor is accurate and non-

misleading.  That approach is incompatible with Commission practice of full disclosure in 

discovery and falls well short of the Public Utility Act’s requirement that Commission decisions 

rest upon “substantial evidence.”  (83 Ill. Admin. Code 200.340; 220 ILCS 5/10-201(e)(iv)(A).)

II.

CUB SHOULD BE REQUIRED TO FULLY ANSWER THE DATA REQUESTS

A. CUB Has Not Fully Responded In A 
Timely Fashion But Should Be Compelled To Do So

Even after CUB supplemented its responses nearly a week after the answers were due, its 

answers remained inadequate and not fully responsive.  Although RGS fully understands that 

other parties need to negotiate variances from the Case Management Plan, CUB has failed to 

make arrangements to provide essential underlying data for the Gas Market Monitor.  Given the 

imminent Evidentiary Hearing -- not to mention competing deadlines from other matters with 

which CUB and RGS members are both involved -- the failure to fully answer RGS’s Data 

Requests is inhibiting RGS’s ability to properly develop its case and cross-examine CUB witness 

Mr. Thomas.  

By way of example: the Gas Market Monitor apparently considers every product offered 

by an ARGS in a different month to be a “plan” that it compares against the PGA rate without 

further comment.  If a single retail supplier had 100 customers sign up for a “plan” with a one-

year term that did beat the PGA, had one customer sign up for another “plan” that did not beat 

the PGA, and offered ten other “plans” that zero customers signed up for that did not beat the 

PGA rate, the Gas Market Monitor results would apparently still show over 91% (i.e. 11 of 12, or 

91.6%) of “plans” lost customers money.  However, 100 of 101 (over 99%) customers would 

have saved money.  That issue with CUB’s analysis is currently discernable from available data, 
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but if that is actually CUB’s approach it is highly misleading because it fails to reflect the critical 

piece of data about how many customers actually signed up for any given plan.  

CUB apparently does not currently provide is details of the “plans” it analyzed -- for 

instance, if the 12 “plans” are actually the same fixed bill product (the customer is billed, say $50 

per month regardless of gas consumption and commodity price) sold before an unseasonably 

warm winter where heating consumption was down.  In other words, because CUB lumps all 

products together as “plans” -- including the very same product offered a month later -- the 

content of the underlying data is necessary to actually run the math on CUB’s figures.  (See CUB 

Response to Data Request RGS 1.01 (attached hereto as Ex. C).)  This is further compounded 

because CUB cannot provide numbers for how many customers signed up for any individual 

product.  (See, e.g. CUB Response to RGS 1.02 and 1.03 (failing to provide information 

regarding how many customers are signed up for each “plan”).)2

The data necessary to flesh out the argument above include the spreadsheet, database, and 

other data requested in RGS 1.08, 1.10, and 1.15.  These requests (and CUB responses) make 

reference to: (1) the spreadsheet or database where CUB maintains the data used for the Gas 

Market Monitor, (2) the underlying documents used to populate the spreadsheet or database, and 

(3) weekly e-mails CUB represents that it has sent to ARGS to confirm entries in the spreadsheet 

or database.  

In a second example, the findings of the Gas Market Monitor assume that CUB has input 

accurate data that reflects the “plans” offered by ARGSs.  The information referenced but not 

provided in Data Requests (and responses to) RGS 1.13 (the process by which CUB updates its 

database), 1.14 (discussion of audits and updates to the data), and 1.15 (e-mails requesting 

                                                
2 RGS notes that these are non-exhaustive examples of a number of different questions and
criticisms of the Gas Market Monitor that RGS  is investigating in this docket.  



7

ARGS confirmation of “plan” offers) are examples of critical information for evaluating CUB’s 

claims that CUB has not provided.

These are a few examples of the key information that CUB has not provided in response 

to RGS’s First Set of Data Requests.  RGS respectfully requests that the Commission require 

CUB to fully answer and to provide all documents referenced in the First Set of Data Requests.

Again, there is nothing unusual about RGS’s desire to “check the math” of CUB’s Gas 

Market Monitor.  CUB’s expert witness has put forward the Gas Market Monitor as the central 

piece of evidence to support his recommendation to the Commission regarding a choice program, 

which recommendation is directly contrary to the recommendation of RGS’s expert witness.  It is 

completely appropriate that RGS ask and that CUB answer substantive questions and provide 

substantive documentation to test the validity of CUB’s position.

B. CUB’s Objections To Production Of Documents Are Invalid

RGS respectfully requests that the Commission to strike CUB’s objections and compel 

CUB to provide all requested documentation.  CUB offered three categories of objections to 

several of its answers: overbroadness, irrelevance, and seeking proprietary information.  None is 

persuasive.

With regard to overbroadness and irrelevance, CUB decided to make the Gas Market 

Monitor an issue in this proceeding at a late stage by introducing the Gas Market Monitor and 

sensational claims of customers losing large sums of money on choice.  CUB itself touts the 

long-standing life of the Gas Market Monitor, dating it back to 2003 and highlighting the 

aggregate information purportedly reflected in the Gas Market Monitor over that eight-year 

lifespan.  Thus, it is CUB itself that makes information regarding the entire lifespan of the Gas 

Market Monitor neither overbroad nor irrelevant.  
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Based on a review of publicly available data and CUB’s responses to date, RGS believes 

that the conclusions cited in Mr. Thomas’s rebuttal -- especially that 91% of “plans” have lost 

money and that the average loss is $646 -- are misleading and/or false.  (See CUB Ex. 6.0 at 

15:335-16-338 (setting out claims).)  As demonstrated above, CUB has not produced significant 

data that is required to test the accuracy of CUB’s claims.  Because CUB has made these claims 

an issue in the present case, the question of how CUB arrived at the numbers is certainly 

relevant.

Furthermore, because CUB has stated that the values are based on the tool it has 

developed and maintained since 2003, RGS will need access to all of the underlying data, 

assumptions, methodologies, and decisions described above that CUB used to arrive at its claim.  

CUB acknowledges that its Gas Market Monitor was less “apples-to-apples” in its earlier years, 

but how much it has improved (not to mention when and by how much) is impossible to gauge 

without additional information.  (See, e.g., CUB Response to Data Request RGS 1.18.)  It is well 

within the normal scope of Commission discovery to request underlying data and documents for 

claims made by the parties in testimony.  CUB witness Mr. Thomas certainly had the ability to 

restrict his opinion to a narrower or more manageable data set if it was too difficult for CUB to 

produce the data underlying their claim to RGS. 

With regard to CUB’s “proprietary” objection, that objection is plainly inappropriate and 

totally unsupported.  CUB’s claim should fail for at least two reasons.  First, it would be 

troubling if CUB could raise provocative accusations about the competitive market while 

evading scrutiny -- i.e., without having to produce a single substantive document -- for those 

claims by hiding behind an unspecific “proprietary” information objection.  If CUB is unwilling 
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to subject its data to independent evaluation by other parties, it should not (or should not be 

allowed) to use it as evidence in Commission proceedings.  

Second, from a policy perspective, it is inconsistent with CUB’s self-proclaimed role as a 

consumer watchdog to fail to allow interested parties access to observe its data and methodology.  

This raises the question from in the maxim quis custodiet ipsos custodes -- who watches the 

watchers?  Of course, there is a protective order in place in this case, which is commonplace in 

Commission proceedings of this type.  CUB has articulated no reason that it cannot provide any 

information it believes is proprietary pursuant to that protective order -- the protective order 

exists for precisely that purpose.  

IV.

CONCLUSION

RGS respectfully requests that the Commission force CUB to fully answer all of the 

requests in RGS’ First Set of Data Requests to CUB that request documentation or electronic 

files.  Also, to the extent that CUB held back any information in response to Data Requests RGS-

CUB 1.08-1.10, 1.15- 1.26, 1.29, and 1.31 based on objections, RGS respectfully requests that 

the Commission strike CUB’s inappropriate objections and compel full answers.  

WHEREFORE, the Retail Gas Suppliers respectfully request that the Commission grant, 

on an expedited basis, its Motion to Compel, force CUB to fully answer RGS’s First Set of Data 

Requests, and grant such further additional relief as it deems appropriate.
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Respectfully submitted,

THE RETAIL GAS SUPPLIERS

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Michael R. Strong
DLA Piper US LLP
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
michael.strong@dlapiper.com


