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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY 
 
General increase in electric rates 

: 
: 
: 

 
No. 07-0566 
(On Remand) 

COMMONWEALTH EDISON’S CONSOLIDATED RESPONSE  
TO MOTIONS IN LIMINE FILED BY THE STAFF OF THE ILLINOIS  

COMMERCE COMMISSION AND THE ATTORNEY GENERAL OF ILLINOIS 

Commonwealth Edison Company (“ComEd”), by and through its attorneys, pursuant to 

Section 200.190 of the Illinois Commerce Commission’s Rules of Practice, 83 Ill. Admin. Code 

200.190, hereby files this Consolidated Response to the Motions in Limine filed by Commission 

Staff (“Staff”) and the Attorney General of the State of Illinois (“Attorney General”).  The 

Citizens Utilities Board joined in the Attorney General’s motion in limine without offering any 

additional argument or support.   

Specifically, Staff’s motion would remove from the record large portions of ComEd Ex. 

56.0 and accompanying exhibits (the “Houtsma testimony”) addressing the propriety of a refund 

and the equities weighing against one; the evidentiary basis for including third-quarter 2008 

plant additions in the determination of any potential refund; and data necessary for the accurate 

calculation of the rolled-forward accumulated depreciation as of the end of the second quarter 

2008 and the end of the third quarter 2008.  Additionally, Staff seeks to strike all of ComEd Ex. 

57.0 and accompanying exhibit (“the McMahan testimony”), which also supports third-quarter 

2008 plant additions.  Staff Br. 9.  The Attorney General’s motion is directed to similar portions 

of the Houtsma testimony and all of the McMahan testimony.  Additionally, the Attorney 

General seeks to exclude portions of ComEd Ex. 58.0 (“the Tenorio testimony”) that refer to the 

propriety of a refund.  Attorney General Br. 18.   
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INTRODUCTION 

The motions in limine filed by Staff and the Attorney General ask the Commission to 

prejudge, on an evidentiary motion, significant and weighty issues concerning the Commission’s 

jurisdiction and the scope of the Appellate Court’s remand order.  To exclude testimony 

addressing the equities of a refund, as well as the very specific plant additions that the Appellate 

Court ordered the Commission to consider, would be improper and prejudicial.  And to do so 

now, before the controverted legal issues have been fully briefed and presented to the 

Commission, let alone decided, would unnecessarily deprive the Commission of the benefit of a 

full record.  The motions should be denied. 

The Appellate Court remanded this case to the Commission to reconsider the rates set in 

the 2007 rate order1, as well as to consider including third-quarter 2008 plant additions in the rate 

base, in setting new rates going forward.  The Appellate Court never invoked its equitable 

jurisdiction to order a refund, and it is well-settled under Illinois law that the Commission lacks 

the authority to order a refund on its own where a utility has charged the Commission-approved 

rate.  E.g., Mandel Bros., Inc. v. Chicago Tunnel Terminal Co., 2 Ill.2d 205, 209 (1954); 

Independent Voters of Ill. v. Ill. Commerce Comm’n, 117 Ill.2d 90, 97 (1987); People ex rel. 

Hartigan v. Ill. Commerce Comm’n, 148 Ill.2d 348, 395-96 (1992).  While the appeal was 

pending, the Commission set new rates in a subsequent rate case, ICC Docket No. 10-0467 

(“2010 Rate Case”).  The Commission’s decision in the 2010 Rate Case was entirely consistent 

with the Appellate Court’s directions on accumulated depreciation and included the entirety of 

ComEd’s third-quarter 2008 plant additions in rate base.  Just and reasonable rates now being in 

force, there are no rates in force for the Commission to revise in this remand. 

                                                 
1 Commonwealth Edison Co., ICC Docket No. 07-0566 (Final Order, Sept. 10, 2008) (the “2007 

Rate Order”). 
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If the Commission, however, disagrees and concludes that the Appellate Court’s remand 

allows the Commission to find facts concerning whether a refund is warranted and, if so, in what 

amount, the testimony filed by ComEd is not only relevant to that inquiry, but dispositive of it.  

First, in remanding this case, the Appellate Court specifically directed the Commission 

“to revisit the accumulated depreciation issue, including allowing ComEd to request recovery of 

the aggregate cost of the third-quarter 2008 plant additions.”  Commonwealth Edison Co. v. Ill. 

Commerce Comm’n, 405 Ill. App.3d 389, 420 (2d Dist. 2010) (“ComEd”) (emphasis added).  

The Appellate Court specifically ordered the Commission to allow ComEd “to petition for [the] 

inclusion [of third-quarter 2008 plant additions] in the rate base.”  Id. at 403.  The Houtsma 

testimony and McMahan testimony concerning the third-quarter 2008 plant additions and the 

accumulated depreciation reserve at the end of the second quarter and third quarter of 2008 

directly address the issues the Appellate Court ordered the Commission to consider.  Yet, despite 

the Appellate Court’s unambiguous direction, Staff and the Attorney General claim such 

evidence is irrelevant.   

Second, Staff and the Attorney General seek to exclude testimony concerning ComEd’s 

actual costs during the refund period.  The authority to order a retroactive refund is derived 

solely from a court’s equitable powers, and the purpose of such a refund is to prevent a utility’s 

unjust enrichment.  Accordingly, when determining whether equitable principles call for a 

refund, the Illinois Supreme Court has looked to actual revenue and cost data from the refund 

period.  The Houtsma testimony presents such data and demonstrates that, despite the treatment 

of depreciation in the 2007 rate order, the rates in force understated ComEd’s actual revenue 

requirement.  Thus, ComEd was not unjustly enriched by the Commission’s error, and under the 

equitable principles that govern refunds, a refund is not appropriate. 
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The motions thus seek to exclude testimony that goes to the heart of the Commission’s 

role in this remand.  To exclude testimony on such fundamental issues before they have been 

fully briefed or placed before the Commission makes little practical sense.  Striking ComEd’s 

evidence will leave the Commission in the position of determining the core issues without a full 

factual record.  Excluding such testimony is particularly senseless when any decision the 

Commission makes is likely to be appealed.  Should the Appellate Court later disagree with the 

Commission’s decision on remand, the record will be incomplete and a second remand may be 

required.  Meanwhile, neither Staff nor the Attorney General has identified any genuine 

prejudice from admitting the challenged testimony.  This is not a jury trial in which the 

admission of evidence later determined to be irrelevant might prejudice the fact-finder.  The 

Commission should therefore exercise its discretion and deny the motions.   

FACTUAL AND REGULATORY BACKGROUND 

On October 17, 2007, ComEd filed tariff sheets requesting, among other things, an 

increase in rates for delivery services.  Ratemaking is a “prospective” and “legislative” activity.  

Citizens Utilities Co. v. Ill. Commerce Comm’n, 124 Ill.2d 195, 207 (1988).  Consequently, in 

historical test-year ratemaking, which this case involves, the Commission must set ComEd’s 

future rates based on a revenue requirement determined using an adjusted test year, which is 

earlier than the period during which the new rates are to be applied.  The resulting revenue 

requirement is based on a combination of historical costs and certain adjustments for later events, 

including projections concerning additional investments expected to be made in the near 

future.  83 Ill. Admin. Code § 287.40.  The use of an adjusted historical test year ensures that a 

utility cannot “overstat[e] its revenue requirement by mismatching low revenue data from one 
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year with high expense data from a different year.”  Business & Professional People for the 

Public Interest v. Ill. Commerce Comm’n, 146 Ill.2d 175, 238 (1991).   

In its 2007 filing, ComEd used a 2006 historical test year.  It also sought pro forma 

adjustments through September 30, 2008, as it was entitled to do under the Commission’s rules.  

In calculating its revenue requirement, ComEd matched the total plant investment that existed 

during the 2006 test year with the accumulated depreciation on that existing plant as of 2006.  

ComEd also matched pro forma adjustments reflecting new plant investment anticipated in the 

post-test-year period with post-test-year accumulated depreciation on that anticipated new plant 

investment.  That methodology was consistent with the Commission’s Orders in several prior 

rate cases where ComEd had increasing plant.  See Commonwealth Edison Co., ICC Docket No. 

05-0597; Commonwealth Edison Co., ICC Docket No. 01-0423.   

On November 28, 2007, the Commission suspended the tariff sheets and initiated this 

proceeding.  During its review of ComEd’s proposed new rates, the issue was raised whether 

ComEd needed to account for post-test-year accumulated depreciation of existing plant (i.e., the 

plant in existence at the time of the historical test year).  ComEd and Staff entered into a 

proposed stipulation concerning a “package” of individual issue resolutions, including the 

treatment of those and other costs.  See Staff-ComEd Joint Ex. 1, attached hereto as Appendix. 

A.  Among other things, ComEd and Staff conditionally agreed that if the Commission, 

consistent with its past practice, excluded post-test-year accumulated depreciation of pre-existing 

plant, ComEd would agree in exchange not to seek the inclusion of third-quarter 2008 plant 

additions in its rate base in this Docket.  The stipulation stated that ComEd and Staff’s agreement 

“is expressly limited to acceptance by the Commission of the totality of the agreement set forth 

herein.  If the agreements set forth herein are not accepted in their totality, then ComEd and Staff 
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each reserve their respective rights to continue to advocate other positions.”  App. A at 6-7.  The 

stipulation further stated that “ComEd and Staff each acknowledges that each of the stipulated 

resolutions of issues herein … is supported by the record … but that based on the record, the 

Commission could have reached a different determination.”  App. A at 7.  On September 10, 

2008, the Commission issued its final order consistent with the terms of the stipulation on those 

issues.  Thus the Commission had no occasion to decide whether the evidence supported 

inclusion of the third-quarter 2008 plant additions in the rate base.2 

Various parties appealed.  On September 30, 2010, the Appellate Court of Illinois, 

Second District, reversed the Commission.  It held that the Commission’s methodology for 

accounting for accumulated depreciation of existing plant risked overstating ComEd’s 

anticipated revenue requirement by overstating the rate base.  According to the Appellate Court, 

when a utility proposes pro forma adjustments that increase the rate base through new plant 

additions, the utility must also “account for the way the existing embedded plant would accrue 

additional accumulated depreciation during the post-test-year period.”  ComEd, 405 Ill. App.3d 

at 403.  Thus, plant already in place during the historical test year should not be matched to 

accumulated depreciation in the historical test year, but instead must be matched to accumulated 

depreciation as of the end of the post-test-year period.  Id. at 405.  A utility’s failure to adjust 

historical test year data to account for continued accumulated depreciation during the post-test-

year period, the Appellate Court held, would result in a deviation from “matching principles.”  

Id. at 407.   

                                                 
2 ComEd filed an application for rehearing that expressly preserved its rights as to all issues as to 

which it had made a conditional voluntary concession under the Stipulation, including the third-quarter 
2008 capital additions.  Application for Rehearing at 4-5.  The application was granted in part (as to a 
technical correction and a clarification) and otherwise denied.  An Amendatory Order was issued on 
November 3, 2008.   
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The Appellate Court recognized that ComEd and Staff had agreed to a stipulation on that 

issue and that, “[b]y its terms, the stipulation was effective only if the Commission approved all 

of its provisions.”  Id. at 403.  It further recognized that “unilaterally altering the ComEd/Staff 

stipulation” by requiring the Commission to account for post-test-year accumulated depreciation 

of existing plant “would be manifestly unfair to ComEd.”  Id. at 408.   

At the same time, however, the Appellate Court understood that it could not order the 

Commission to include ComEd’s third quarter 2008 plant additions in the rate base.  Under the 

terms of the stipulation, the Commission had not considered those pro forma adjustments, and 

therefore it had not had “the opportunity to make findings of fact regarding the third-quarter 

2008 plant additions.”  Id. at 409.  “Considering that the Commission has not had [that] 

opportunity,” the Appellate Court therefore ordered the Commission on remand to “allow[] 

ComEd to petition for their inclusion in the rate base.”  Id.  The Appellate Court plainly intended 

that if the Commission found the third-quarter 2008 plant additions to be prudently incurred and 

used and useful, ComEd should have been entitled to include them in the rate base – as the law 

requires.  See, e.g., 220 ILCS 5/9-211, 16-108(c).  The Appellate Court. therefore, remanded to 

the Commission “to revisit the accumulated depreciation issue, including allowing ComEd to 

request recovery of the aggregate cost of the third-quarter 2008 plant additions.”  ComEd, 405 

Ill. App.3d at 420.   

Meanwhile, while this case was pending before the Appellate Court, ComEd filed the 

2010 Rate Case.  On May 24, 2011, the Commission issued a final Order in the 2010 Rate Case.  

That Order approved a rate base that includes ComEd’s third-quarter 2008 plant additions 

(updated for final actual costs) and also accounts for rolled-forward accumulated depreciation of 

existing plant, consistent with the Appellate Court’s decision in this case.   
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ARGUMENT 

Under well-established Illinois law, the Commission lacks the statutory authority to order 

a refund of amounts that were collected under a filed rate approved by the Commission.  Such a 

refund order would constitute prohibited retroactive ratemaking.  Thus, in Independent Voters, 

the Illinois Supreme Court reaffirmed its holding in Mandel Brothers that “public utility rates 

that have been approved by the Commission, after a finding that they are just and reasonable, 

cannot be deemed ‘excessive’ for the purposes of awarding reparations, even if that rate order is 

set aside upon judicial review.”  Independent Voters, 117 Ill.2d at 96.  As the Court in Hartigan 

put it, the Commission lacks “subject matter jurisdiction over the terms and implementation of 

[a] refund.”  Hartigan, 148 Ill.2d at 41; see also Independent Voters, 117 Ill.2d at 104 (“The Act 

does not specifically provide a remedy for this situation.”).  

Rather than resting with the Commission, the authority to order refunds where a utility 

has charged the Commission-approved filed rate lies solely with the court in the exercise of its 

equitable powers.3  As the Supreme Court held in Hartigan, “the refund of illegal rates collected 

under the Commission’s Rate Order … is an equitable remedy made available to ratepayers 

pursuant to this court’s equitable powers … and is not a statutorily based remedy” that can be 

ordered by the Commission.  Hartigan, 148 Ill.2d at 397-98 (emphasis added).4   

                                                 
3 By contrast, the Commission does have express statutory authority to order refunds in other 

circumstances, for instance, where a utility has not charged the filed rate, has charged the wrong filed 
rate, or has overcharged a customer under that rate due, for example, to metering errors.  See 220 ILCS 
5/9-252.   

4 Section 253 of the Public Utilities Act – which was enacted after the Supreme Court’s decisions 
in Independent Voters and Hartigan – does not provide the Commission with a statutory basis for 
ordering the refund of amounts collected pursuant to a Commission-approved rate.  Rather, Section 253 
concerns the methodology for refunding overcharges – that is, charges other than Commission-approved 
rates – and directs that the refund of overcharges, as authorized by Sections 252 and 252.1, be paid in part 
to “to customers who were overcharged and are no longer customers of the utility.”  220 ILCS 5/9-253.  
Thus, Section 253 does not enlarge the Commission’s refund jurisdiction, but rather simply establishes 
the right of former customers to participate in any refund that is ordered under Sections 252 or 252.1. 
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As ComEd will argue more fully in subsequent briefing, the question of a refund is not 

properly before the Commission because the Appellate Court nowhere invoked its equitable 

powers to order one.  As Staff recognizes, “the scope of any proceeding on remand is determined 

by the language in the order remanding those proceedings.”  Staff Br. 4 (citing 220 ILCS 5/10-

201(vi)).  The Appellate Court’s remand directing the Commission to “revisit the accumulated 

depreciation issue, including allowing ComEd to request recovery of the aggregate cost of the 

third-quarter 2008 plant additions,” ComEd, 405 Ill. App.3d at 420, is limited in scope to 

prospective ratemaking.  Indeed, the Appellate Court’s opinion did not even once use the word 

“refund.”  When the Appellate Court issued its decision, the Commission had not yet set any 

subsequent rates.  So there was a need at that time for the Commission to revisit these issues on 

remand in order for rates then in force to be corrected prospectively.  However, on May 24, 

2011, the Commission issued a final Order in ComEd’s 2010 Rate Case setting new prospective 
                                                                                                                                                             

The Commission itself has recognized the statutory limitations on its jurisdiction.  See Illinois 
Commerce Comm’n v. Illinois Bell Tel. Co., ICC Docket Nos. 97-0601; 97-0602; 97-0516 (consolidated) 
(Dec. 16, 1998), 1998 Ill. PUC LEXIS 1148 at *40-*41 (recognizing that Commission’s statutory 
authority to order just and reasonable rates does not empower the Commission to order refunds); 
Investigation into Certain Payphone Issues, ICC Docket No. 98-0195 (Nov. 12, 2003), 2003 Ill. PUC 
LEXIS 912 at *103-104 (stating that “[b]oth the United States Supreme Court and the Illinois Supreme 
Court have ruled that rates that have been reviewed and approved by the appropriate regulatory agency 
cannot later be subject to refund,” and holding that Independent Voters “was properly cited … for the 
proposition that refunds from Commission approved rates are inappropriate.”).   

The few instances in which the Commission has ordered refunds are plainly distinguishable.  E.g., 
Illinois Commerce Comm’n v. Central Illinois Public Serv. Co., ICC Docket No. 87-0542 (April 17, 
1991), 1991 Ill. PUC LEXIS 180 at *41 (ordering refund in circumstances where specified percentage of 
revenue had been set aside on a forward looking basis, pending the outcome of a Commission 
investigation; and distinguishing those circumstances from cases in which “no amounts subject to refund 
were quantified or set aside, and the determination of refunds was made on an after the fact basis.”); 
Illinois Commerce Comm’n v. Central Ill. Light Co., ICC Docket No. 99-0468 (July 5, 2001), 2001 Ill. 
PUC LEXIS 755 at *140 (ordering refund of fuel adjustment charges (“FAC”), and holding that “FAC 
refunds have long been held to be an exception to the bar on retroactive ratemaking … because customers 
who have paid specific rate adjustments under the FAC clause, which have not been approved by the 
Commission, should not be prevented from receiving a refund when those rates have been determined by 
the Commission to be unjust and unreasonable”); Excel Telecommunications v. Illinois Bell Tele. Co., 
ICC Docket No. 99-0403 (Oct. 18, 2000), 2000 Ill. PUC LEXIS 801 at *17 (agreed refund of an 
overcharge, that is, a charge already found in an earlier Commission order to be in excess of that 
authorized ).    
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rates.  Those rates implement the Appellate Court’s directive concerning rolled-forward 

depreciation and include all of ComEd’s third-quarter 2008 plant additions.  Thus, the 

Commission no longer has any reason to revisit the issues identified in the Appellate Court’s 

remand.  See City of Alton v. Alton Water Co., 25 Ill.2d 112, 115 (1962) (remand to the 

Commission “does not automatically require additional hearings or evidence.  The question in 

each case is whether additional hearings or evidence are necessary to enable the Commission to 

comply with the rulings of [the] court”).  

Nonetheless, ComEd has submitted testimony in the event that the Commission 

determines that the Appellate Court has invoked its equitable judicial power to consider ordering 

a refund and interprets the Appellate Court’s remand order to require the Commission to make 

the factual findings necessary for such consideration.  As further explained below, the testimony 

challenged by Staff and the Attorney General is relevant to that inquiry and should be admitted. 

I. THE COMMISSION SHOULD ADMIT THE CHALLENGED 
TESTIMONY TO ENSURE A FULL AND COMPLETE RECORD. 

Motions in limine are a traditional and appropriate response to evidence that is improper 

and that will cause prejudice by reason of its introduction.  They have particular utility in jury 

trials, as they ensure that a “party [may] obtain an order excluding inadmissible evidence without 

having to object to, and thereby to emphasize, the evidence before the jury.  Use of such a 

motion thus enables a party to prevent his opponent beforehand from attempting to prejudice the 

jury by offering evidence which the opponent knows should be excluded or stricken upon 

objection.”  Dep’t of Public Works & Bldgs. v. Roehrig, 45 Ill. App.3d 189, 195 (1976).  As 

Illinois courts have held, such motions should be granted sparingly.  “[C]are must be exercised to 

avoid indiscriminate application of it lest parties be prevented from even trying to prove their 

contentions….  [T]he motion in limine is not ordinarily employed to choke off an entire claim or 
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defense.”  Bradley v. Caterpillar Tractor Co., 75 Ill. App.3d 890, 899 (5th Dist. 1979) (quoting 

Lewis v. Buena Vista Mutual Ins. Ass’n, 183 N.W.2d 198, 200-01 (Iowa 1971)). 

As the Attorney General notes, a court has discretion to deny a motion in limine even 

where it determines that evidence can be excluded and instead allow the moving party to object 

at trial.  Attorney General Br. 3 (citing Dep’t of Public Works & Bldgs. v. Roehrig, 45 Ill. App.3d 

189, 195-96 (1976)).  Among the factors to be considered in exercising that discretion are the 

prejudice to the moving party from allowing the evidence and the complication or inconvenience 

that might be caused by excluding it.   

Here, even if the Commission were to determine that the challenged testimony is not 

relevant, the balance of factors tips strongly in favor of denying the motions in limine.  A motion 

in limine is not the proper vehicle by which to resolve the scope of the Commission’s jurisdiction 

to award refunds, nor to determine how any such refund should be calculated.  Those are 

ultimate issues in this remand proceeding.  They should be decided by the Commission, and 

thereafter reviewed by the Appellate Court, based on a full and complete record.  Presenting the 

Commission with an incomplete record, with evidence excluded beforehand, along with one or 

more necessarily inferior offers of proof, is not necessary or appropriate.    

First, no party is unfairly prejudiced by admission of the evidence, and neither Staff nor 

the AG has identified any such prejudice.  Denying the motions would neither decide that 

ComEd’s substantive positions are correct nor preclude Staff or the Attorney General from 

making any of their factual and legal arguments for a refund on a full record.  The fact that 

parties may want to respond to that evidence – or not, as they choose – is not unfair prejudice to 

the party’s position.  Also, unlike in a trial before a jury, the Commission and ALJs will not be 

“tainted” by having a full record before them.  In the worst case scenario – that is, if the 
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Commission and the courts ultimately determine that evidence is not relevant at all – the 

Commission will merely have had surplus evidence before it.   

Second, granting the motions will compel the Commission to resolve the issue of whether 

refunds are warranted and, if so, in what amount, without the benefit of a full record.  As noted 

below, ComEd’s position is that courts, not the Commission, solely possess the equitable power 

to order a refund in a circumstance like that here, and that such a determination must be based 

upon actual cost and revenue data.  Moreover, the Appellate Court expressly authorized ComEd 

to seek inclusion of third quarter additions in the rate base.  Commonwealth Edison Co. v. Ill. 

Commerce Comm’n, 405 Ill. App.3d 389, 403 (2d Dist. 2010).  Yet, the movants would leave the 

Commission with no evidence of the actual plant additions occurring in third-quarter 2008 and 

no evidence of ComEd’s actual costs during the refund period.  Questions about what actually 

happened could only be answered by turning to ComEd’s offer of proof or the Commission’s 

subsequent 2010 rate case that allowed all such additions and set rates based on an adjusted 2009 

test year.  Moreover, even if the ALJs, Commission, and ultimately the courts all agree that a 

refund is appropriate here and that such a refund should not account for third-quarter 2008 

capital additions, the Commission might find that the challenged evidence – or Staff’s or 

intervenors’ response to that evidence – is relevant to that determination.  In either case, 

discovery will have been cut off, there will be no responsive testimony, and cross examination 

will be entirely absent on these facts.   

Additionally, Staff and the Attorney General’s motions seek to exclude data concerning 

the rolled-forward accumulated depreciation as of the end of the second quarter 2008 and the end 

of the third quarter 2008, see ComEd Ex. 56.0 (on remand), lines 338-54; Ex. 56.3 (on remand).  

Even under Staff and the Attorney General’s own view of the scope of the remand and the law 
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concerning refunds, such evidence is relevant.  The existing evidentiary record from the original 

proceeding does not contain accurate estimates of these amounts as of either the second or the 

third quarter of 2008.  Id.  Thus, this information is not only relevant but essential. 

Third, if the Commission grants these motions and its decision is later reversed on appeal, 

the Appellate Court will face an incomplete record.  The court then will need to decide what 

action to take based on ComEd’s stricken and un-cross examined testimony, or, alternatively, 

will need to remand the case to the Commission yet again to adduce the very evidence that the 

motions would now exclude.  No one should want a return to the multiple-remand days of the 

1990s, least of all movants, who profess to want an expeditious decision.  

Accordingly, even if the Commission determines that the testimony subject to the 

motions is not likely to be found relevant, it should exercise its discretion to allow the admission 

of that testimony, in order to facilitate and expedite meaningful appellate review.  That legal 

decision should not be prejudged at this early juncture.   

II. THE HOUTSMA AND MCMAHAN TESTIMONIES 
CONCERNING COMED’S THIRD-QUARTER 2008 PLANT 
ADDITIONS ARE RELEVANT AND MUST BE ADMITTED. 

A. The Appellate Court’s Remand Order Directs the Commission 
to Consider Third-Quarter 2008 Plant Additions. 

The Appellate Court could not have been clearer that the issue of accumulated 

depreciation was intertwined with the issue of third-quarter 2008 plant additions, and that on 

remand any consideration of the former must include consideration of the latter.  Thus, in its 

remand order, the Appellate Court directed the Commission “to revisit the accumulated 

depreciation issue, including allowing ComEd to request recovery of the aggregate cost of third-

quarter 2008 plant additions.”  ComEd, 405 Ill. App.3d at 420 (emphasis added).   
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As the Appellate Court explained, ComEd agreed conditionally “not to seek recovery of 

the cost of plant additions made in the third quarter of 2008” in exchange for Staff 

recommending that “the Commission not subtract from the rate base the existing plant’s 

accumulated depreciation during the post-test-year period.  By its terms, the stipulation was 

effective only if the Commission approved all of its provisions.”  Id. at 403 (emphasis added).   

After holding that the Commission had erred in failing to account for post-test-year 

accumulated depreciation of existing plant, the Appellate Court went on to “conclude that 

unilaterally altering the ComEd/Staff stipulation would be manifestly unfair to ComEd.”  Id. at 

408.  The Appellate Court understood, however, that it could not direct the Commission to 

include third-quarter 2008 plant additions in the rate base, because “the Commission has not had 

the opportunity make findings of fact regarding [them], and the Commission is the fact-finding 

body.”  Id.  For example, the Commission had not yet determined that those investments were 

prudent and used and useful.  See 220 ILCS 5/9-211.  The Appellate Court could not supplant the 

Commission’s authority to make those determinations in the first instance.  ComEd, 405 Ill. 

App.3d at 408 (“[A] court is limited to reviewing whether the Commission set out adequate 

findings of fact supporting its decision and whether the findings are against the manifest weight 

of the evidence.”).    

However, the Appellate Court was plainly of the view that ComEd should be entitled on 

remand to put forward evidence that the plant additions should be included in the rate base and 

that the Commission should consider that evidence.  Accordingly, it directed the Commission on 

remand to “allow[] ComEd to petition for [the] inclusion [of those plant additions] in the rate 

base.”  Id. at 409.  The Houtsma testimony and the McMahan testimony are relevant because 

they explain why the third-quarter 2008 plant additions were reasonable and prudent.  That 
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testimony is precisely the kind of evidence that the Appellate Court expressly directed the 

Commission to allow.   

Additionally, both Staff and the Attorney General seek to exclude testimony concerning 

calculation of the rolled-forward depreciation at the end of the second quarter 2008 and the end 

of the third quarter 2008.  See ComEd Ex. 56.0 (on remand), lines 338-54 & Ex. 56.3.  The 

record is otherwise devoid of that data.  Neither Staff nor the Attorney General explain how that 

testimony could possibly be irrelevant, even accepting their view of the scope of the remand and 

the law governing refunds.  That testimony concerns the single issue that they themselves 

contend is before the Commission on remand.   

B. Staff’s and the Attorney General’s Arguments Are Without Merit. 

Despite the express terms of the Appellate Court’s remand order, Staff and the Attorney 

General take the extraordinary position that the Commission is empowered only to revisit 

accumulated depreciation and may not consider the third-quarter 2008 plant additions.   

According to Staff, the Commission may not take account of the third-quarter 2008 plant 

additions on remand because those plant additions are already reflected in ComEd’s current rates 

as ordered in the 2010 Rate Case.  Staff Br. 13.  Staff’s argument proves way too much.  The 

same is true of ComEd’s post-test-year accumulated depreciation.  If consideration the third 

quart 2008 plant additions is “no longer relevant” in light of the 2010 Rate Case because that 

plant is now reflected in rates, Staff Br. 6, then so too is consideration of the rolled-forward 

accumulated depreciation reserve no longer relevant because that, too, is correctly reflected in 

ComEd’s current rates.  Neither, however, was accounted for in the rates that were charged 

during the refund period.  If, conversely, it is correct retroactively to consider the rolled-forward 

depreciation reserve, it is also correct to consider on the same basis the third-quarter 2008 plant 

additions.    
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Staff also argues that the Commission may consider only accumulated depreciation, but 

not the third-quarter 2008 plant additions, because considering the plant additions for purposes of 

a refund would constitute prohibited retroactive ratemaking, while considering accumulated 

depreciation would not.  Staff Br. 13-15.  That argument makes no sense.  As the Supreme Court 

explained in Hartigan, “a refund encompasses the difference between the money collected 

pursuant to the invalid rate and the money that would have been collected pursuant to a just and 

reasonable rate.”  Hartigan, 148 Ill.2d at 412.  In other words, a refund necessarily involves a 

backward-looking adjustment of the invalid rate that was in effect during the refund period and 

an identification of the “proper rates that should have been charged.”  Hartigan, 148 Ill.2d at 

413.  That is so whether the “proper rate” accounts solely for accumulated depreciation or also 

for third-quarter 2008 plant additions.  If one adjustment must be regarded as retroactive 

ratemaking, so must the other. 

To be sure, the Commission’s retroactive adjustment of the filed rate would constitute 

prohibited retroactive ratemaking.  The prohibition on retroactive ratemaking, however, is 

precisely why a refund must be ordered by a court in the exercise of its equitable powers and is 

beyond the authority of the Commission in the absence of such a direction.  See Citizens 

Utilities, 124 Ill.2d at 207 (the rule against retroactive ratemaking “prohibits refunds when rates 

are too high and surcharges when rates are too low,” thereby “introduc[ing] stability in the 

ratemaking process”); Hartigan, 148 Ill.2d at 412 (distinguishing retroactive ratemaking from “a 

judicially established refund of money collected pursuant to an invalid rate order”).   

Here, the Appellate Court has determined that the “just and reasonable” rate that should 

have applied during the refund period would account not only for accumulated depreciation, but 

also for prudent and reasonable third-quarter 2008 plant additions.  ComEd, 405 Ill. App.3d at 
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420 (remanding to the Commission to revisit the accumulated depreciation issue, including 

allowing ComEd to request recovery of the aggregate cost of third-quarter 2008 plant additions.” 

(emphasis added)).  Those plant additions were excluded only because of ComEd’s reliance on a 

stipulation that the Appellate Court has ruled ineffective.  The Appellate Court further concluded 

that it would be “manifestly unfair” to ComEd – that is, unjust and unreasonable – to account for 

accumulated depreciation without also including prudent and reasonable third-quarter 2008 plant 

additions.  Id. at 408.   

Staff and the Attorney General also contend that the Commission may not consider the 

third-quarter 2008 plant additions on remand because “the Commission never found” those plant 

additions “to be appropriate additions to rate base.”  Staff Br. 12; see also Attorney General Br. 

14.  However, the Commission never found those plant additions to be appropriate additions to 

rate base because ComEd, in reliance on its stipulation with Staff, conditionally did not ask the 

Commission to so find, and the Commission did not otherwise reach the issue.  As the Appellate 

Court recognized, “the Commission has not had the opportunity to make findings of fact 

regarding the third-quarter 2008 plant additions.”  ComEd, 405 Ill. App.3d at 409.   

The Attorney General further argues that the Commission made specific findings 

showing that the Commission did not rely on the stipulation as such in reaching its conclusion 

that the record supported the inclusion of second-quarter 2008 pro forma adjustments.  Attorney 

General Br. 14-15.  That is true, but entirely beside the point.  Whether the record supported 

second-quarter 2008 pro forma adjustments has nothing to do with whether the Commission 

would have approved third-quarter 2008 pro forma adjustments in the absence of ComEd’s 

conditional waiver.   
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The Attorney General also contends that record evidence supported rejection of the third-

quarter 2008 plant additions.  Id.  The stipulation between ComEd and Staff, however, 

recognizes that the record could support either conclusion.  See App. A at 7 (“[E]ach of the 

stipulated resolutions of the issues herein … is supported by the record … but … based on the 

record, the Commission could have reached a different determination for each of the Stipulated 

Resolutions.”).  The key point is that the Commission did not make any factual findings at all 

with respect to the third-quarter 2008 plant additions because it applied ComEd’s conditional 

waiver.  ComEd, 405 Ill. App.3d at 408-09 (“The Commission did not enter findings of fact 

regarding the third-quarter 2008 additions, and the Commission is the fact-finding body.”).   

Underscoring the disingenuousness of the Attorney General’s position, the Commission 

did consider the prudence and reasonableness of ComEd’s third-quarter 2008 plant additions in 

the 2010 Rate Case, and it found that those plant additions should be included in ComEd’s rate 

base.  Given that finding, it would be inefficient on this remand for the Commission to 

reinvestigate the same question.  Instead, the Commission would be entitled to rely on its 

findings in the 2010 Rate Case in determining that the third-quarter 2008 plant additions were 

indeed prudent and reasonable.    

In sum, the Houtsma testimony and the McMahan testimony address the very issues that 

the Appellate Court instructed the Commission to entertain on remand.  Assuming that the 

Appellate Court invoked its jurisdiction to consider a refund and remanded to the Commission to 

make the factual findings necessary to determine whether a refund would be equitable,5 by the 

very terms of the remand order the Commission must consider ComEd’s third-quarter plant 

additions and calculations of rolled-forward depreciation.   

                                                 
5 As noted above, ComEd disputes this assumption and will more fully set forth its view of the 

Appellate Court’s remand in subsequent briefing.  
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III. THE HOUTSMA TESTIMONY IS RELEVANT AND MUST 
BE ADMITTED BECAUSE IT ESTABLISHES THAT A 
REFUND WOULD BE INEQUITABLE. 

As explained above, a refund is not part of the Commission’s ratemaking function, and 

for the Commission to order one would constitute prohibited retroactive ratemaking.  Rather, the 

refund of amounts collected under a Commission-approved rate must be grounded in a court’s 

power to do equity.  See supra at 8-10.   

As the Supreme Court has explained, “the basis of such liability is unjust enrichment to 

the defendant.”  Independent Voters, 117 Ill.2d at 98.  Equitable principles do not automatically 

require a refund of amounts collected under the invalid portion of a rate order.  Rather, the court 

must determine whether the “money was received in such circumstances that the possessor will 

give offense to equity and good conscience if permitted to retain it.”  Atlantic Coast Line R.R. 

Co. v. State of Florida, 295 U.S. 301, 310 (1935).  That inquiry, in turn, requires a court to 

consider the totality of the circumstances and to do what, in its discretion, it regards as fair.  See 

Williams v. Wash. Metro. Area Transit Comm’n, 415 F.2d 922, 944 (D.C. Cir. 1968) (“Since 

restitution is not a matter of right, but is ex gratia, resting in the exercise of a sound discretion, it 

lies within our authority to direct restitution in an amount less than the whole sum of the 

increased fares collected under the invalid order, or to deny it altogether, if compelling equitable 

considerations so dictate.”).  As the U.S. Supreme Court put it:  “The question no longer is 

whether the law would put [the defendant] in possession of the money if the transaction were a 

new one.  The question is whether the law will take it out of his possession after he has been able 

to collect it.”  Atlantic Coast Line, 295 U.S. at 310.   

When the court decides to invoke its equitable powers, the Commission’s role is limited 

to fact-finding in support of the judicial equitable inquiry.  Thus, in Hartigan, the Supreme Court 

ruled that the circuit court had jurisdiction to define the terms and methodology of a refund, and 
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the Commission did not.  See Hartigan, 148 Ill.2d at 405.  Here, the Houtsma testimony (and the 

small portion of related Tenorio testimony mentioned by the Attorney General) is highly relevant 

to the equitable inquiry that a court may decide to undertake.  The testimony establishes that a 

refund would not be equitable in the circumstances of this case because ComEd was not unjustly 

enriched by virtue of the Commission’s “matching” error.   

A. Unjust Enrichment Requires Actual Enrichment, To Which the Actual 
Cost and Revenue Data In the Houtsma Testimony Are Relevant.    

Unjust enrichment requires the actual enrichment of one party at the expense of another.  

See Village of Oak Lawn v. Faber, 378 Ill.App.3d 458, 469 (1st Dist. 2007) (defining “unjust 

enrichment” as “the retention of a benefit conferred by another, without offering compensation, 

in circumstances where compensation is reasonably expected” (quoting Black’s Law Dictionary 

(8th ed. 2004)).  Accordingly, the Illinois Supreme Court has looked to actual cost and revenue 

data when determining whether a refund would be equitable, rather than the Commission’s 

projections.  Thus, the Court in Hartigan upheld the circuit court’s determination that “the 

calculation of the refund amount should be based on the actual revenue collected by Edison 

during the refund period rather than the projected revenues estimated in the Commission’s” rate 

order.  Hartigan, 148 Ill.2d at 408 (emphasis added); id. at 412 (“The refund must be calculated 

based on the actual revenues collected by Edison.”).   

Just as the court looks to actual revenues in determining whether a refund is equitable, so 

too it considers actual costs.  According to Staff and the Attorney General (Staff Br. 17; Attorney 

General Br. 7), the refund amount is simply equal to the disallowed portion of the invalid rate, 

but they plainly misread Hartigan.  The Court in Hartigan defined a refund as equal to the 

“difference between the money collected pursuant to the invalid rate and the money that would 

have been collected pursuant to a just and reasonable rate.”  Hartigan, 148 Ill.2d at 412.  And the 
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Court specifically identified the “just and reasonable rate” that should have been charged during 

the refund period based on the actual costs incurred by the utility during that period.  Id. at 409, 

412-13.   

A detailed look at Hartigan is instructive.  At issue in Hartigan were two separate refund 

periods.  In each period, ratepayers were charged a rate under “Rate Order I,” which had been 

held to be invalid.  The first refund period ran from April 1986 through December 1988.  Id. at 

413.  Rather than simply subtracting from Rate Order I the portions held unallowable and 

requiring those amounts to be refunded, the Court instead determined that “the amount of money 

to be refunded consists of the difference between the rates collected pursuant to Rate Order I and 

the rates that should have been collected which were established [in a subsequent ratemaking 

proceeding that resulted] in Rate Order II.”  Id. at 409.  ComEd had argued in that case that the 

refund amount should “be offset by actual cost increases” subsequent to Rate Order I.  Id. at 409.  

The Court accepted that principle, but held that actual “operating costs should already have been 

taken into account by the Commission at the time it determined what the rates should have been 

in Rate Order II.”  Id. at 410.  In other words, the actual costs experienced by ComEd during the 

refund period were reflected in the rate that was subsequently established.  And to the extent that 

the subsequent rate was higher than the invalid rate given by Rate Order I, no refund would be 

required.      

The second refund period at issue in Hartigan concerned the year 1989.  Again, the Court 

did not simply order the disallowed costs to be refunded.  Instead, the Court ruled that it could 

not yet determine the refund amount for the year 1989 because the Commission had not yet 

determined what the rates should have been for that year.  The Court made clear, however, that 

the “proper rates that should have been charged” in 1989 would have included the cost of 
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constructing three new nuclear generating facilities that were not included in the Rate Order I 

rate base.  Id. at 412-13.  Thus, the Commission could “determin[e] that the proper 1989 rates are 

higher than the Rate Order I rates charged in 1989 … due to the rate-basing of three new 

facilities.”  Id. at 413.  Including those facilities would result in a “higher rate base [that] could 

reduce the refund amount, if any, for the year of 1989.”  Id.  

In sum, the Court’s methodology in Hartigan was to determine the “proper” or “just and 

reasonable” rate that should have been assessed during the refund period in reference to the 

actual costs incurred by the utility during that period.  Id. at 412.  As the Court put it, “[t]here is 

no reason, logic or justification for continued reliance on the Commission’s … projections in the 

face of hard evidence that they are flawed.”  Id. at 408.  When those actual costs show that the 

utility has not been enriched on account of a prior invalid rate order, a refund is neither necessary 

nor appropriate.  Hartigan, 148 Ill.2d at 412-13; see also, e.g., Public Serv. Comm’n of W. Va. v. 

Economic Regulatory Admin., 777 F.2d 31, 38 (D.C. Cir. 1985) (“restitution is not mandated” 

where circumstances showed that the price paid was “reasonable” and sellers “gained no unjust 

enrichment”).   

Indeed, in a case like this one, the justification for using actual cost and revenue data in 

assessing the equity of a refund is particularly strong.  The stated purpose of the Appellate 

Court’s “matching” methodology is to quantify a revenue requirement that best estimates the 

utility’s actual needs during the future period in which rates will be in effect.  The Houtsma 

testimony proves that in the circumstances of this case, the more accurate estimation sought by 

the Appellate Court was not necessary to prevent an over-recovery of costs. Rather, as Ms. 

Houtsma testifies, the rates approved by the Commission, despite their use of the timing 
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methodology criticized by the Appellate Court, resulted in a significant under-recovery of 

ComEd’s costs. 6  

The Appellate Court’s concern with matching also compels the consideration of actual 

costs in addition to actual revenues.  If the Appellate Court’s goal is to rectify the mismatching 

of accumulated depreciation from one period with gross plant investment from another period, it 

would make little sense to order a refund premised on the mismatch between actual (rather than 

projected) revenues, as must be considered for the refund period, and projected (rather than 

actual) costs for that same period.   

Contrary to Staff and the Attorney General’s assertions, see Staff Br. 15-16; Attorney 

General Br. 7-11, 16-17, a court’s reliance on actual cost and revenue data does not constitute 

retroactive ratemaking, because the court is not engaged in ratemaking.  In deciding whether to 

authorize a refund under its equitable powers, the court undertakes an inherently retrospective 

inquiry into whether the utility was unjustly enriched on account of having charged an invalid 

rate.  See Hartigan, 148 Ill.2d at 412 (contrasting the Commission’s prospective ratemaking 

function with a judicially established refund of money collected under an invalid rate order).   

Finally, the cases cited by the Attorney General on pages 8 and 9 of its brief are entirely 

inapposite.  ComEd is not arguing that it was guaranteed a particular rate of return.  Rather, it is 

arguing – consistent with Hartigan – that when a court is exercising its equitable powers to 

                                                 
6 Ms. Houtsma’s testimony is underscored by the Commission’s 2010 rate order, which confirms 

that ComEd under-recovered its costs during the refund period.  In that rate case, the Commission 
examined test year data from 2009 and pro forma adjustments for subsequent periods.  It concluded that 
ComEd was entitled to increase its rates because the rate order in force at that time – the very rate order 
subsequently overturned by the Appellate Court for having “mismatched” gross plant investment and 
accumulated depreciation – did not provide ComEd with a sufficient return on its investment.  It would be 
manifestly inequitable to require ComEd to refund monies collected during a refund period from October 
2010 through May 2011 under a rate structure that, as the Commission itself has found, already had 
charged customers less than actual costs. 
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determine whether a refund is needed to prevent unjust enrichment, it should look to the utility’s 

actual costs and revenues during the refund period.  The court should not order a refund if the 

utility actually under-recovered its costs during that period.7   

B. Unjust Enrichment Requires Improper Conduct. 

The Attorney General points out that in Independent Voters, the Supreme Court simply 

ordered the refund of unallowable costs collected under the invalid rate order, and it did not 

allow the utility to offset those amounts by actual cost increases during the refund period.   

In this respect, however, Independent Voters is plainly distinguishable.  A key factor in 

determining whether there has been unjust enrichment is the culpability of the party that has been 

enriched.  See Restatement (3d) Restitution III.7.1 (introductory note) (“Unlike the assessment of 

compensatory damages – to which the defendant’s relative culpability is usually irrelevant – … 

the measurement of unjust enrichment frequently turns on a judgment about the defendant’s 

degree of fault.”).  In Illinois, a finding of unjust enrichment ordinarily requires some improper 

conduct, such as fraud, on the part of a defendant.  McKay v. Kusper, 252 Ill. App.3d 450, 463 

(1st Dist. 1993); Martis v. Grinnell Mutual Reinsurance Co., 388 Ill. App.3d 1017, 1024 (3d 

Dist. 2009).   

Significantly, Independent Voters involved the refund of rates that collected 

unrecoverable costs – that is, wrongful recovery of types of costs that the Court held could not 

be recovered at all.  Independent Voters, 117 Ill.2d at 104; Illinois Bell Tel. Co. v. Ill. Commerce 

Comm’n, 55 Ill.2d 461, 478-81 (1973) (describing improper charges).  Such unrecoverable 

                                                 
7 Contrary to Staff counsel’s comment at the status hearing, ComEd does not seek a surcharge.  

Rather, ComEd argues that if a refund is being considered, the amount of any refund must take into 
consideration both the plant additions and accumulated depreciation.  If the net result would be to 
increase ComEd’s rates, then the purpose of the remand is over.  No issue of collecting a surcharge is 
present   
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charges, the Court held, constituted “an involuntary assessment on the utility’s patrons,” and the 

Court went so far as to “question the propriety” of Bell’s attempt to “dispense largesse at 

[ratepayers’] expense.”  Illinois Bell, 55 Ill.2d at 481.   

In view of its holding that Bell had charged ratepayers for unrecoverable costs, the Court 

found that principles of equity did not permit Bell to use its actual cost increases to offset 

amounts wrongly collected.  The doctrine of unclean hands “closes the doors of a court of equity 

to one tainted with inequitableness or bad faith relative to the matter in which he seeks relief.”  

Precision Instrument Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 806, 814 (1945).  

The utility in Independent Voters had, in essence, engaged in “tawdry acts [that] … ‘affect[ed] 

the equitable relations between the parties.’”  Texaco Puerto Rico, Inc. v. Dep’t of Consumer 

Affairs, 60 F.3d 867, 880 (1st Cir. 1995) (quoting Keystone Driller Co. v. General Excavator 

Co., 290 U.S. 240, 245 (1933)).8  

The logic of Independent Voters does not apply in this case.  See Hecht Co. v. Bowles, 

321 U.S. 321, 329 (1944) (“The essence of equity jurisdiction has been the power … to mould 

each decree to the necessities of the particular case.”).  Here, the Appellate Court did not find 

that ComEd had proposed or the Commission had approved a rate including unrecoverable costs.  

The Appellate Court cast no doubt on ComEd’s right to recover depreciation expenses and 

investment costs.  The only issue was one of timing, and the Appellate Court reversed the 

Commission-approved rate because of “mismatching.”  Moreover, in stark contrast to 

Independent Voters, the timing of the adjustment ComEd proposed was not only made in good 

                                                 
8 The Commission has also, in the context of a different type of refund claim, distinguished 

between (on the one hand) attempts to recover “rate elements that have been previously excluded from 
recovery,” and (on the other hand) inclusion of costs based on a “good faith effort at complying with 
Commission policy in the absence of a determinative interpretation of a specific aspect of that policy.”  
Excel Telecommunications v. Illinois Bell Tele. Co., ICC Docket No. 99-0403 (Oct. 18, 2000).   
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faith, but similar timing had been accepted by the Commission in ComEd rate orders prior to this 

case.  See ICC Docket No. 05-0597; ICC Docket No. 01-0423.   

In such circumstances, it is entirely appropriate for principles of equity to require 

consideration of the actual costs incurred during a refund period, and for a court not to order a 

refund if ComEd in fact under-recovered its costs during that period despite the Commission’s 

error.  Where there has been no improper conduct, there has been no unjust enrichment, and 

restitution would not be appropriate.  Indeed, it would be inequitable to require ComEd to pay 

refunds for having inadvertently and in good faith mistimed the recovery of certain costs, when 

in fact, even correcting for that erroneous timing, ComEd did not recover its actual recoverable 

costs. 

For all these reasons, the Houtsma testimony is relevant to the question of whether a 

refund would be equitable.  The Houtsma testimony demonstrates that ComEd was not unjustly 

enriched on account of the “matching” error identified by the Appellate Court, and therefore a 

refund would be inequitable.  Accordingly, the testimony should not be struck.  

CONCLUSION 

For the foregoing reasons, the motions in limine filed by Staff and the Attorney General 

should be denied. 
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